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Allmikn  et  al.  r.  Liimsden  et  al.^  Commissioners  of  Kan- 
kakee Drainage  District. 
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65 
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«  568' 


1.  Drainnge  Proceedings — Practice — Appeals. — An  appeal  from  an 
order  of  the  County  Court  annexinpj  lands  to  a  drainage  district  under     4^        j^i 
Sec.  58  of  the  act  to  revise  and  amend  the  Drainage  Act  of  May  29,  1879,   f  106      29 
approved  June  30, 1885,  (Hurd'a  Statutes,  1891,  p.  571,)  is  properly  taken 

to  the  Circuit  Court  under  the  general  provisions  in  R.  S.,  Chap.  37,  Sec. 
1^2. 

2.  Drainage  Proceedings — Final  Order. — ^An  order  of  the  County 
Court  annexing  laJids  to  a  drainage  district  is  a  final  ojcder,  from  which 
an  appeal  lies. 


Mem orand nm.  — Proceedings  under  the  Drainage  Act.  Appeal  from  an 
order  of  the  Circuit  Court  of  Champaign  County,  dismissing  an  appeal 
from  the  County  Court;  the  Hon.  Edward  P.  Vail,  Circuit  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  A.  D.  1890.  (pin- 
ion filed  October  24,  1892. 

Appellants'  Statement  of  the  Case. 

The  Kankakee  Drainage  District  was  organized  under  an 
act  to  provide  for  the  construction,  reparation  and  protec- 
tion of  drains,  etc.,  approved  May  29,  1879.  This  act  was 
revised  by  act  approved  May  30,  1885,  usually  called  the 
*'  Levy  Act."  The  organization  was  effected  in  the  County 
Court  of  Champaign  County. 
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Vol.  48.]  Allman  v.  Lunisden. 

By  section  58  of  the  revised  act  it  is  provided  that,  "  any 
land  lying  outside  the  drainage  district  as  organized, 'the 
owner  or  owners  of  which  shall  thereafter  make  connection 
with  the  main  ditch  or  drain,  or  with  any  ditch  or  drain 
within  the  district  as  organized,  or  whose  lands  are  or  Avill 
be  benefited  by  the  work  of  sucli  district,  shall  bo  deeme:l 
to  have  made  voluntary  application  to  be  included  in  sucli 
drainage  district,  and  thereupon  the  commissioners  shall 
make  complj|.int  in  writing,  sotting  forth  a  description  of 
such  land  or  lands  benefited  and  the  amount  of  benelits.  * 
*  *  and  file  said  complaint  in  the  County  Court.  *  *  * 
If  the  complaint  was  heard  by  the  County  Court  in  whicli 
such  district  was  organized,  and  judgment  given  in  favor  of 
said  district,  a  recoixl  of  such  judgment,  giving  a  descrip- 
tion of  such  lands  annexed  shall  be  made,  and  such  lands 
described  in  the  complaint  in  either  case,  shall  be  deemed  a 
part  of  such  district  and  shall  be  assessed  as  other  lands 
therein."    *     *    *    Starr  &  Curtis  Stat.,  3d  Vol.,  page  202. 

The  commissioners  lile<l  in  the  County  Court  their  com- 
plaint under  this  section  of  the  statute,  alleging  that  the 
lands  of  the  api)ellants  were  outside  of  the  drtiinage  district 
but  that  eacli  owner  had  made  connection  with  the  distri/?t 
ditclies  and  that  each  tract  would  be  benefited  by  the  work 
of  such  district  fifty  cents  per  acre,  ])raying  that  the  several 
owners  be  made  defendants  and  that  on  a  hearing  the  said 
lands  may  be  annexed,  etc. 

A  trial  was  had  and  a  judgment  rendered  in  favor  of  the 
district,  by  which  it  was  "  ordered  and  adjudged  by  the 
court  that  said  lands  and  each  tract  thereof  described  in  said 
original  and  amended  complaint  as  above  described  (except 
a  forty-acre  tract)  be  and  the  same  is  hereby  annexed  to  and 
made  a  part  of  the  Kankakee  Drainage  District  and  shall  be 
assessed  as  other  lands  herein,"  etc. 

The  defendants  appealed  to  the  Circuit  Court. 

The  commissioners  entered  their  motion  in  the  Circuit 
Court  to  dismiss  the  appeal,  which  was  allowed.  The  defend- 
ants prayed  an  apjieal  to  this  court,  and  assign  error  in  the 
dismissal  of  the  appeal. 


I' 
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\  Appellants'  Brief. 

Does  the  appeal  lie  to  the  Circuit  Court  ? 

We  claim  it  does,  and  that  the  statutes  e?p3cially  provide 
for  appeals  in  just  such  cases.  Starr  &  Curtis,  Yol.  1,  p.  728, 
Sec.  24:0,  shows  this : 

"  Appeals  may  be  taken  from  the  final  orders,  judgments 
and  decrees  of  the  County  Courts  to  the  Circuit  Courts  in 
all  matters  except  as  provided  in  the  following  section:" 
The  following  section,  241,  provides  for  such  appeals  as  should 
go  to  the  Appellate  and  Supreme  Courts  and  the  case  at  bar 
is  not  one  named  in  said  last  section.  Hence  the  appeal 
should  be  taken  to  the  Circuit  Court  as  provided  in  Sec.  240 
of  this  act. 

S.  R.  Reed,  Wm.  G.  Cloyd,  and  J.  L.  Ray  &  Aspekn, 
attorneys  for  appellants. 

Appellees'  Brief. 

In  Evans  v.  Lewis  et  al.,  121  111.  478,  it  was  held  that  the 
legality  of  the  extension  of  the  boundaries  of  a  district  so 
as  to  take  in  additional  lands  can  not  be  inquired  into  or 
questioned  by  a  bill  in  chancery.  The  proper  remedy  is  by 
w  rit  of  qiw  warranto.  The  case  is  where  the  legality  of  the 
cor j)oration  was  questioned  in  a  collateral  manner.  Yet  the 
court  there  held  that  the  only  remedy  was  by  quo  warranto. 
So  in  Blake  v.  People,  109  111.  504.  In  none  of  these  cases  has 
the  Supreme  Court  intimated  that  the  remedy  was  by  appeal 
or  writ  of  error.  In  Lees  v.  Drainage  Commissioners,  125 
111.  49,  it  was  held  that  certiorari  would  not  lie,  and  that 
the  only  remedy  was  by  qv^  warranto. 

"William  B.  Webber,  attorney  for  appellees. 

Opinion  of  the  Court,  the  Hon.  George  W.  Pleasants^ 
Jmlge. 

This  was  a  proceeding  in  the  County  Court  under  section 
58  of  the  act  to  revise  and  amend  the  drainage  law  of  May 
29,  1879,  approved  June  30,  1885,  and  known  as  the  Levy 
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Act,  Ilurd's  Stat.,  1891,  p.  571,  which  section  provides  that 
the  owners  of  any  land  lying  outside  the  drainage  district 
as  organized,  who  shall  thereafter  make  connection  with 
any  ditch  or  drain  within  it,  or  whose  lands  are  or  will  be 
benefited  by  the  work  of  such .  district,  shall  be  deemed  to 
have  made  voluntary  application  to  have  them  included  in 
it;  and  thereupon  the  commissioners  shall  make  a  complaint 
in  writing  for  that  purpose,  setting  forth  a  description  of 
such  lands  and  amount  of  benefits,  the  names  of  the  owners 
and  a  description  of  the  drain  or  ditch  making  connection 
with  those  of  the  district,  and  file  it  in  the  County  Court 
or  with  a  justice  of  the  peace,  who  shall  then  fix  a  day  for 
the  hearing,  of  which  the  commissioners  shall  give  such 
owners  ten  days'  notice  in  writing,  embracing  a  copy  of  the 
complaint,  and  at  the  time  so  fixed  or  at  a  time  to  which 
it  may  then  be  continued,  the  court  or  justice  shall  hear 
the  cause;  and  if  it  is  heard  in  the  County  Court  and  judg- 
ment is  given  in  favor  of  the  district,  a  record  of  such  judg- 
ment, with  a  description  of  such  lands  annexed,  shall  be 
made,  and  they  shall  be  deemed  a  part  of  such  district  and 
be  assessed  as  other  lands  therein.  The  assessment  of  benefits 
against  them  may  be  miule  at  any  time  the  commissioner  may 
deem  proper,  and  the  assessment  roll  thereof  shall  be  filed 
and  recorded  and  proceedings  thereon  had  as  in  other  cases; 
or  they  may  be  assessed  when  all  lands  throughout  the  dis- 
trict are  assessed.  , 

Kankakee  Drainage  District  was  organized  by  proceedings 
in  the  County  Court  of  Champaign  County  under  this  act. 
The  commissioners  filed  the  complaint  herein  against  ap- 
jiellants  April  30,  1890,  and  upon  trial  had  in  the  County 
Court,  judgment  was  given  in  favor  of  the  district,  by  which 
it  was  ordered  that  the  lands  described  in  said  complaint 
(excepting  a  certain  forty-acre  tract  mentioned)  was  annexed 
to  and  made  part  of  said  district,  to  be  assessed  as  other 
lands  therein;  and  that  the  clerk  record  the  plat  referred  to 
as  part  of  the  record  of  the  court. 

From  this  judgment  the  respondents  appealed  to  the  Cir- 
cuit Court,  where  on  motion  of  the  commissioners  the  ap|)eal 
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was  dismissed  and  judgment  entered  against  respondents 
for  costs.  By  further  appeal  they  bring  the  record  to  this 
court,  and  by  the  assignment  of  errors  present  two  ques- 
tions: first,  whether  the  judgment  of  the  County  Court  was 
subject  to  appeal,  and  second,  if  so,  to  what  court. 

On  behalf  of  appellees  it  is  contended  that  the  judgment 
of  the  County  Court  was  merely  interlocutory.  This  is 
argued  upon  the  assumption  that  the  judgment  in  question 
stands  upon  the  same  footing  with  the  order  provided  for 
in  section  16,  which  confirms  the  report  of  the  commission- 
ers upon  the  petition  for  the  organization  of  the  district  and 
establishes  the  same  with  the  boundaries  designated.  No 
provision  is  made  for  an  appeal  from  that  order  specifically, 
but  the  same  section  proceeds  to  direct  that  upon  its  entry 
the  court  shall  impanel  a  jury  to  assess  the  damages  and 
benefits;  and  the  following  sections  prescribe  the  proceed- 
ings upon  such  assessment,  down  to  section  25,  which  pro- 
vides for  an  order  confirming  it,  and  then  that  "appeals  or 
writs  of  error  shall  be  allowed  therefrom  as  in  cases  of 
appeals  from  and  writs  of  error  to  the  county  courts  in  pro- 
ceedings for  the  sale  of  lands  for  taxes  or  special  assess- 
ments." It  is  said  that  no  land  owner  is  hurt  by  the 
establishment  of  the  district  including  his  land,  according 
to  section  16,  nor  until  its  assessment  is  confirmed  by  the 
order  entered  pursuant  to  section  25,  and  therefore  no  right 
of  appeal  is  given  from  the  former,  but  is  from  the  latter; 
and  that  since  the  judgment  under  section  58,  here  involved, 
only  operates,  like  section  16,  to  include  the  respondents' 
land  in  the  district,  and  does  not  per  se  burde'n  it  with  any 
assessment  or  liability,  no  appeal  should  be  held  to  lie 
from  it. 

We  are  inclined  to  agree  that  no  appeal  lies  directly  from 
the  order  under  section  16.  Not  because  we  think  it  not 
subject  to  review  by  appeal,  however,  but  because  it  is  inter- 
locutory only.  The  end  contemplated  by  the  proceeding 
and  by  the  statute  is  the  drainage  of  lands  for  agricultural, 
sanitary  and  mining  purposes,  and  to  that  end  the  estab- 
lishment of  drainage  districts  by  the  order  under  section 
16,  is  made  a  means. 
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That  order  designates  the  lands  to  be  benefited  by  the 
proposed  work  and  therefore  to  be  assessed  for  it,  and  •  the 
agents  under  whose  direction  it  is  to  be  constructed.  But 
the  end  is  not  reached  until  these  agents  are  empowered 
and  put  in  position  to  command  the  money  requiried  to  pay 
for  the  damage  to  be  done  to  other  lands  and  the  labor  to 
be  jx^rformed  in  and  by  its  construction.  This  is  accom- 
plished by  the  provisions  for  the  ascertainment  of  that  dam- 
age and  for  the  assessment  of  the  lands  benefited;  the  final 
order,  in  the  nature  of  a  judgment  for  the  amount  assessed, 
being  the  order  under  section  25  confirming  the  assessment. 
Ilence,  as  we  have  seen,  by  the  provision  of  section  16  itself, 
upon  the  entry  of  the  order  establishing  the  district,  the 
proceeding  goes  on  without  break  or  delay  to  the  "assess- 
ment of  damages,  or  damages  and  benefits,  as  the  case  may 
be."  This  proceeding  is  commenced  by  the  petition  under 
section  2,  and  ended  so  far  as  the  court  is  concerned,  by  the 
order  of  confirmation  under  section  25.  The  sections  f ollow- 
in<?,  down  to  58 — the  one  here  under  consideration — direct 
as  to  the  payment,  collection  and  application  of  the  amount 
ascertained  by  the  confirmed  assessment,  and  provide  for 
some  incidental  proceedings  in  connection  therewith,  which 
are  analogous  in  character  to  those  relating  to  executions 
on  money  judgments  in  ordinary  actions  at  law  and  to  pro- 
ceedings thereon;  but  the  confirmation  of  the  assessment  is 
the  final  judgment.  Ilence,  no  appeal  lies  directly  from  the 
order  establishing  the  district,  but  it  is  subject  to  re\dew 
like  other  interlocutory  orders,  upon  exception  thereto  duly 
taken  and  preserved,  on  appeal  from  the  final  judgment, 
which  is  expressly  given. 

We  are  of  opinion,  however,  that  the  order  here  in  ques- 
tion does  not  stand  on  the  same  footing  with  that  made 
under  section  16,  for  the  reason  that  it  is  made  under  a 
difl^erent  proceeding,  and  one  of  which  it  is  not  an  incident, 
but  the  end;  a  proceeding  which  may  be  taken  before  a 
different  tribunal  from  that  in  which  the  district  is  organized; 
which  is  commenced,  not  by  a  petition  of  land  owners,  but 
by  a  complaint  of  the  drainage  commissioners,  and  against 
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persons  not  parties  to  that  in  which  the  order  under  section 
1 0  is  made,  and  the  appeal  under  section  25  allowed,  and 
which  involves  no  question  that  can  arise  in  the  other.  It 
niaj"  be  commenced  long  after  the  judgment  under  section 
25  is  rendered  and  the  time  for  appeal  therefrom  is  past. 
The  order  in  favor  of  the  district  under  section  58  grants 
all  the  relief  sought  by  the  complaint,  and  ends  all  proceed- 
ings thereon.  It  is  true  that  the  object  of  the  annexation 
thereby  made  is  to  subject  the  lands  so  annexed  to  assess- 
ment as  part  of  the  district,  but  the  object  of  this  particular 
proceeding  is  annexation  of  the  land,  and  when  that  is  ad- 
judged the  proceeding  is  ended.  Being  thus  final,  both  in 
the  order  and  in  the  effect  of  this  particular  proceeding, 
that  adjudication  is  subject  to  a])peal. 

The  appeal  must  lie  either  to  the  Supreme,  the  Appellate 
or  the  Circuit  Court.  This  was  an  appeal  from  an  order  of 
the  County  Court  annexing  lands  of  appellants  to  the 
drainage  district.  It  would  not  lie  to  the  Supreme  Court 
under  Sec.  25  of  the  Drainage  Act,  which  provides  for  such 
appeal  only  from  an  order  confirming  an  assessment.  The 
other  cases  in  which  it  lies  to  the  Supreme  or  Appellate 
Court  are  indicated  in  Ilurd's  R.  S.,  1880,  Ch.  37,  Sec.  123, 
(p.  435),  the  Practice  Acts,  Sec.  88,  (p.  1023),  and  the  Ajv 
pellate  Court  Act,  Sec.  8,  (p.  414),  and  it  seems  quite  clear 
that  this  appeal  does  not  come  within  any  of  these  descrip- 
tions. We  need  to  refer  particularly  only  to  two  cases 
"  involving  a  freehold,"  appealable  to  the  Supreme  Court, 
and  "  any  suit  or  proceeding  at  law,  or  in  chancery"  other 
than  those  excepted  in  the  Appellate  Court,  appealable  to 
that  court. 

Xo  freehold  is  here  involved.  The  legality  of  the  incor- 
poration of  the  drainage  district  is  not  and  can  not  be  here 
questioned,  because  the  proceeding  for  the  annexation  of 
these  lands  is  collateral  to  that  in  which  the  district  was  in- 
corporated. Blake  v.  The  People,  109  111.  516,  and  cases 
there  cited. 

Nor  is  this  a  "  suit  or  proceeding  at  law  or  in  chancery  " 
within  the  meaning  of  the  act  referred  to.    The  right  here 
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claimed  by  the  commissioners  has  no  likeness  to  anything 
known  as  a  right  at  common  law  or  in  equity.  It  is  created 
and  given  wholly  by  the  statute.  So,  .of  the  proceedings 
and  remedy.  We  know  of  no  precedent  for  any  such  ])lead- 
ing  or  judgment  in  the  report  of  any  case  in  any  court  of 
law  or  chancery  that  was  not  wholly  authorized  and  pro- 
vided by  statute.  It  is  therefore  unlike  the  case  of  the 
Union  Trust  Co.  v.  Trumbell,  23  N.  E.  Rep.  355. 

We  hold  that  this  appeal  w.ould  not  lie  to  the  Supreme  or 
Appellate  Court  and  was  properly  taken  to  the  Circuit  Court 
under  the  general  provision  in  Ch.  37,  Sec.  122  ;  Drainage 
District  v.  Kelsey,  120  111,  482. 

For  the  error  in  dismissing  it,  the  order  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded. 


Rhodes  v.  The  People  of  the  State  of  Illinois. 

1.  Rule  to  File  Transcript — Dismissal  for  Failure^  etc. — The  court 
upon  its  own  motion  ruled  the  plaintiff  in  error  to  present  a  complete  tran- 
script, properly  certifieJ,  by  a  certain  day.  Tlie  only  answer  to  the  rule 
was  the  filing  of  several  affidavits  tondin.::^  to  show  that  the  clerk  liad  in- 
trusted the  work  of  making  the  transcript  to  the  state's  attorney.  No 
effort  was  made  to  make  it  complete  or  correct.  The  writ  was  dismissed 
for  non-compliance  with  the  rule 

HemorAndam. — Prosecution  for  illegally  selling  intoxicating  liquor. 
Writ  of  error  to  the  County  Court  of  Piatt  County  to  reverse  a  convic- 
tion had  in  that  court;  the  Hon.  H.  E.  Hubston,  County  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  A.  D.  1890,  and 
the  writ  dismissed  for  failure  to  comply  with  a  rule  to  present  a  complete 
transcript,  etc.    Opinion  filed  December  2,  1893. 

James  J.  Finn  and  David  Hutchison,  attorneys  for  plaint- 
iff in  error. 

Lodge  &  Hicks,  attorneys  for  defendant  in  error. 

Opinion  by  the  Court. 

This  case  was  brought  here  at  the  November  term,  1890. 
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As  referred  to  throughout  the  record  it  was  an  information 
for  selling  liquor  without  a  license.  A  motion  to  quash  it 
was  overruled.  Another,  for  a  bill  of  particulars  of  the  sales 
intended  and  the  names  of  all  witnesses  to  be  called  for  the 
people,  was  allowed,^nd  the  bill  and  names  were  furnished. 
The  record  recites  that  the  cause  coming  on  for  trial  upon 
"  the  issue  joined,"  a  jury  was  impaneled  and  sworn  to  try- 
it;  that  after  being  sworn  it  appeared  that  one  of  the  jurors 
was  ill,  and  by  agreement  of  tlie  parties  he  was  discharged 
and  the  trial  proceeded  before  the  eleven  remaining,  result- 
ing in  a  verdict  of  guilty  on  one  count  and  not  guilty  on  all 
the  others.  A  motion  by  the  defendant  for  a  new  trial  was 
denied  and  judgment  entered  on  the  verdict. 

We  discover  nothing  in  the  action  of  the  court  or  jury  to 
warrant  a  reversal  of  the  judgment.  But  among  the  errors 
assigned  were  the  following :  "  That  the  record  does  not 
show  that  any  indictment  against  defendant  was  ever  certi- 
fied to  the  trial  court  from  the  Circuit  Court  of  Piatt 
County,  or  that  any  information  was  ever  filed  against  the 
defendant  in  said  trial  court  or  any  court,"  and  '*  that  the 
record  does  not  show  an  arraignment  of  defendant,  nor  any 
plea  in  said  cause:" 

And  it  is  true  that  the  I'ecord  here  does  not  set  out  any 
indictment,  information  or  plea,  nor  show  any  formal  ar- 
raignment or  waiver  thereof.  But  from  the  indications 
above  referred  to  and  others,  we  unhesitatingly  assumed 
that  at  least  an  information  containing  not  less  than 
eighteen  counts  was  before  the  trial  court  and  had  been 
filed  with  the  clerk,  and  therefore  of  our  own  motion  on  the 
10th  day  of  December,  1890,  ruled  the  plaintiff  in  error  to 
present  a  complete  transcript  properly  certified  by  the  19th 
day  of  that  month. 

The  only  answer  to  such  rule  was  the  filing  on  that  day 
of  several  affidavits  tending  to  show  that  the  clerk  had  in- 
trusted the  work  of  making  up  the  transcript  to  the  state's 
attorney  and  that  the  one  here  was  so  made.  Plaintiff  in 
error  did  not  deny  that  it  was  defective,  nor  show  any  effort 
or  disposition  on  his  part  to  make  it  complete  and  correct. 
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We  do  not  concede  his  right  to  require  of  us  any  judg- 
ment upon  a  record  so  apparently  defective,  brouglit  here 
by  him,  and  are  not  disposed  to  render  any.  We  therefore 
dismiss  his  writ  of  error  for  his  faihire  to  comply  with  the 
rule  or  show  any  excuse  therefor. 


Koch  &  Co.  T.  Merk. 

1.  Pleading— General  Issue — Breach  of  Contract — Recoupment. — 
When  the  defense  to  a  suit  is  in  tlie  nature  of  a  cross-action,  the  cause 
of  which  is  damages  sustained  by  a  breach  of  an  express  agreement, 
the  defendant,  upon  proper  proof,  may  recoup  general  damages  under 
a  plea  of  the  general  issue  as  well  as  under  a  special  plea. 

2.  Pleading — Nil  Debet. — A  plea  of  nil  debet  to  a  declaration  in  as- 
sumpsit on  the  common  counts,  being  inappropriate,  is  a  nullity,  even  in 
debts  upon  a  simple  contract.  A  set-off  could  not  be  proved  under  it 
without  notice. 

3.  Pecoupinent  of  Special  Damxtges .  — Special  damages  can  not  be  re- 
covered or  rtH'oupcd  unless  they  are  specially  set  forth  in  appropriate 
pleas,  or  as  a  defense,  come  within  the  scope  of  the  general  issue. 

4.  Damages — Special  Damages— When  Speculative,  etc. — Special 
damages,  which  are  merely  speculative,  like  probable  profits  ,or  not  within 
the  contemplation  of  the  parties  at  the  time  of  the  contract,  or  not  as- 
certainable with  reasonable  certainty  by  the  usual  rules  of  evidence,  can 
not  be  recovered. 

5.  Variance — Plexidings  and  Proofs. — Evidence  of  an  agreement  to 
ship  as  soon  as  possible  or  within  a  reasonable  time  will  not  support  an 
averment  of  an  agreement  to  ship  in  two  days. 

Memorandnm. — Action  of  a6sumi)sit.  Appeal  by  the  plaintiffs  from 
a  judgment  in  their  favor  for  $39.50,  rendered  by  the  Circuit  Court  of 
Montgomeiy  County;  the  Hon.  Jacob  Fouke,  Circuit  Judge,  presiding. 
Heard  in  this  court  at  the  November  term.  A.  D.  1890,  and  affirmed. 
Upon  a  rehearing  at  tlie  May  term,  A.  D.  1891,  it  was  reversed.  Opinion 
filed  January  30,  1893. 

The  opinion  states  the  case. 

Appellants'  Brief. 

The  true  measure  of  damages  where  there  has  been  a  fail- 
ure to  deliver  goods,  is  the  difference  between  the  contract 
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price  and  the  market  value  of  the  article  at  the  time  and 
place  fixed  by  the  contract  for  delivery.  If  such  articles 
can  not  be  had  in  the  market  where,  by  the  contract,  they 
were  to  have  been  delivered,  they  may  be  bought,  in  the 
nearest  market,  and  the  additional  costs  of  getting  them 
there  will  be  the  cost  in  the  market  where  they  were  to  be 
delivered.     Capen  v.  De  Steiger  Glass  Co.,  105  111.  185. 

Under  this  rule,  the  damages  in  this  case  being  special, 
no  recovery  for  damages  can  be  allowed  unless  the  appel- 
lant contracted  with  appellee  with  special  reference  thereto. 
C,  B.  &  Q.  E.  K.  Co.  V.  Hale,  83  111.  360. 

Appellee  is  not  entitled  to  damages  for  his  loss  of  time, 
the  money  paid  his  traveling  salesman,  and  money  expended 
for  rent,  etc.  C.  J.  L.  Myers  &  SonsCo.  v.  Davis,  17  Brad. 
228;  Fessler  v.  Love,  48  Penna.  407-410;  Benjamin  on 
Sales,  pp.  1122,  1129  and  1135. 

The  measure  of  damages  for  failure  to  fulfill  a  contract 
can  not  be  fixed  by  the  loss  occasioned  to  the  other  party 
from  his  own  consequent  failure  to  supply  lumber  there- 
from, under  a  contract  subsequently  made  with  other  par- 
ties, the  first  contract  not  having  been  made  on  the  strength 
of  the  second.    Westmore  v.  Pattison,  45  Mich.  439. 

Lane  &  Coopeh,  attornej'^s  for  appellants. 

Appellee's  Brief. 

If  the  appellants  failed  to  ship  the  goods  in  time  and  the 
appellee  sustained  damages,  and  there  is  no  dispute  that  he 
did,  he  had  a  perfect  right  to  retain  in  his  own  hands  enough 
to  liquidate  such  damages.  Drennan  v.  Bunn,  124  111.  175 ; 
Carpenter  v.  First  Nat.  Bk.,  119  111.  352,  360;  West  Union 
R.  K.  Co.  V.  Smith,  75  111.  497;  Waterman  on  Set-off  and 
Recoupment,  466,  §  416;  p.  469,  §  422;  p.  592,  §  530;  Citing 
Naylor  v.  Schenck,  3  E.  D.  Smith,  133;  Id,,  p.  596,  §  552;  p. 
662,  §  617. 

One  witness,  if  sustained  by  corroborating  facts  and  cir- 
cumstances proved,  may  overcome  two.  That  is  this  case 
and  the  court  has  properly  refused  the  holdings.    C,  B.  & 


28  Appellate  Courts  of  Illinois. 

Vol.  48 .]  Koch  &  Co.  v.  Merk. 

Q.  R.  R.  V.  Dickson,  63  111.  151;  Totel  v.  Bonnefoy,  23  IlL 
App.  55;  Shevalier  v.  Seager,  121  111.  561:. 

McWiLLiAMs  &  Son,  attorneys  for  appellee. 

Brown,  Wheeler  &  Bkown,  of  counseL 

Opinion  of  the  Court,  the  Hon.  George  W,  Pleasant^ 
Judge, 

In  April,  1884,  appellants,  manufacturers  at  Elberfelcl, 
Germany,  sold  to  appellee,  a  watchmaker,  a  bill  of  goods 
consisting  of  tools  and  materials  for  making  w^atches,  and 
amounting  to  $1,214,  of  which  he  then  paid  $750,  and  other 
parcels  afterward,  reducing  the  balance  to  $39.50.  These 
goods  he  immediately  took  to  Memphis,  Tennessee,  and  there 
commenced  business. 

On  the  22d  of  April,  1885,  he  ordered  another  bill  of  like 
kind,  amounting  to  $1,582.73.  On  this  purchase  he  has 
never  made  any  payment,  though  he  took  with  him  a  por- 
tion of  the  goods,  priced  at  $766.48,^leaving  the  residue  to 
be  shipped  to  him  at  his  expense  and  risk,  and  which  were 
so  shipped  on  the  17th  of  June.  They  arrived  at  New"  York 
by  the  30th,  but  did  not  reach  Memphis  urttil  about  the 
17th  of  August.  Appellee  then  refusing  to  receive  them, 
they  were  re-shipped  to  New  York  by  direction  of  appel- 
lants, and  there  sold  for  their  account  for  $824.42,  w^hich 
was  credited  to  appellee  and  exceeded  the  amount  at  which 
they  w^ere  sold  and  charged  to  him  by  $8.17. 

This  action  was  brought  in  August,  1888,  to  recover  the 
balance  due  on  the  purchase  of  1884,  the  amount  of  the  bill 
bought  in  1885  (less  the  proceeds  of  there-sale  in  New  York) 
and  $240.85  paid  by  appellants  for  consular  fees  at  Elber- 
feld,  custom  house  dues  at  New  York,  insurance  at  sea, 
freight  and  carriage,  amounting  in  all  to  $1,038.68.  The 
declaration  was  in  assumpsit,  on  the  common  counts,  with 
another  to  cover  the  cost  of  the  reshipment  to  New  York. 
An  itemized  statement  of  the  account  sued  on,  showing  this 
balance,  was  filed  with  it.    The  pleas  were  nil  debety  and  a 
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special  plea  averring  that  plaintiff  agreed  to  ship  the  goods 
specified  in  the  last  invoice  in  one  or  two  days  from  the  date 
of  the  order,  but  failed  to  do  so,  whereby  he  sustained  spe- 
cial damages  exceeding  the  amount  of  their  claim.  These 
damages,  as  therein  set  forth  were  (1) ''  for  delay  and  loss  of 
time,  $1,000; "  (2) "  in  expenses  in  placing  said  goods  by  selling 
on  orders  and  being  enable  to  deliver  the  same,  $1,000; "  (3) 
'*  in  general  disappointment  in  business  $500; "  (4)  '^  in  store 
rent  $105." 

The  court  below,  trying  the  cause  without  a  jury,  found 
for  the  plaintiflfs  and  assessed  their  damages  at  $39.50 — the 
exact  amount  of  the  balance  remaining  unpaid  on  the  pur- 
chase of  1884,  overruled  their  motion  for  a  new  trial  and 
rendered  judgment  upon  the  finding;  to  which  exce])tion 
was  duly  taken.  On  appeal  to  this  court  that  judgment 
was  affinned;  but  a  rehearing  was  granted,  further  argu- 
ment has  been  submitted,  and  the  case  again  considered. 

It  was  proved  and  formally  agreed  on  the  trial  that  plaint- 
IfiTs  statement  of  the  account,  filed  with  the  declaration,  was 
true  in  fact.  The-  issues  were  then  confined  to  the  aver- 
ments of  the  special  plea,  as  to  which  the  burden  of  proof 
was  upon  the  defendant.  Under  that  plea  he  sought  to 
recoup  damages  alleged  to  have  arisen  out  of  the  purchase 
of  1885.  However  •much  these  may  have  exceeded  the 
amount  of  plaintiff's  demand  on  account  of  that  purchase, 
they  could  be  applied  no  further  than  to  extinguish  it.  Xo 
excess  could  be  recovered,  nor  could  it  be  set  off  against 
their  claim  on  account  of  any  other  transaction.  Stow  v. 
Garwood,  14  111.  424,  and  later  cases  too  familiar  to  require 
special  reference.  The  plea,  then,  though  purporting  to 
answer  the  whole  declaration,  presented  no  legal  defense  to 
the  claim  for  the  balance  remaining  unpaid  on  the  ])urchase 
of  1884,  and  plaintiflfs  were  entitled  at  least  to  the  judg- 
ment they  obtained  for  the  amount  of  that  balance.  But 
the  dourt  below  found  that  as  against  the  damages  caused 
by  their  delay  in  the  shipment'of  the  goods,  specified  in  the 
last  invoice,  they  were  entitled  to  no  more;  and  this  court 
affirmed  its  judgment  on  two  grounds  stated.    First,  that 


30  Appellate  Courts  of  Illinois. 

Vol.  48.]  Koch  &  Co.  v.  Mcrk. 

the  questions  involved  were  questions  of  fact  determined 
upon  a  conflict  of  e\idence,  and  second,  that  the  proof  fur- 
nished no  basis  on  which  plaintiffs'  damages,  by  reason  of 
defendant's  refusal  to  receive  and  pay  for  those  goods,  could 
be  ascertained.  This  last  ])roposition  was  based  uj>on  the 
holding  that  plaintiffs  were  bound,  if  they  resold  the 
goods  elsewhere  than  at  Memphis,  to  show  affirmatively 
that  it  was  a  better  market;  that  they  did  not  so  show,  and 
therefore  it  did  not  apjjear  that  if  they  had  been  resold  in 
Memphis  they  would  not  have  brought  moi'e  than  they  did 
in  New  York. 

Upon  reconsideration  we  are  constrained  to  think  that 
too  much  deference  Avas  paid  to  the  iinding,  as  such,  and 
that  it  was  not  sufficiently  supported  by  a  proper  kind  or 
amount  of  evidencp. 

The  questions  of  fact  were,  what  was  the  agreement,  if  any, 
as  to  tlie  time  when  or  within  which  the  goods  were  to  be 
shipped;  were  plaintiffs  negligent  in  respect  to  the  shipment, 
and  if  so  what  damage  was  thereby  caused  to  defendant  ? 

The  plea  averred  an  express  agreement  to  ship  them  in 
one  or  two  davs  from  the  date  of  the  order,  and  not  later. 
No  evidence  was  offered  to  prove  it  except  the  testimony  of 
defendant.  Ilis  positive  statement  was :  "  They  were  to  be 
shipi^ed  in  two  days;  that  was  the  agreement."  We  find 
no  circumstance  shown  which  at  all  tends  to  corroborate  it. 
It  is  discredited  and  contradicted  by  his  own  statement,  in  a 
letter  to  plaintiffs  of  June  11th,  that  "  Proiriised  was  ten- 
dered me  that  the  goods  at  least  in  fourteen  davs  would 
be  shipped."  This  letter,  as  it  appears  in  the  record,  shows 
that  he  is  a  poor  writer,  or  had  a  poor  translator,  or  that  it 
was  inaccurately  copied.  For  want  of  punctuation  and  cap- 
ital letters,  the  beginnings  and  endings  of  clauses  and  sen- 
tences are  in  many  instances  left  uncertain,  and  inapt  words 
to  be  understood  by  the  context.  Counsel  suggest  that  he 
intended  to  say  he  was  promised  that  in  fourteen  days  the 
goods  would  arri'VG,  We  think  the  suggestion  unreasonble 
on  its  face.  Neither  of  the  parties  could  have  supposed  that 
goods  could  be  freighted  from  Elberf eld  to  Memphis,  pass- 
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ing  the  custom  house  in  New  York,  in  twelve  days.  It  is 
also  clearly  forbidden  by  the  context.  He  commences  the 
letter  by  saying,  "  Since  tliree  weeks  I  expected  daily  to 
hear  from  you  if  and  when  my  goods  was  sent."  Three 
weeks  from  June  11th  wotild  be  May  21st,  and  a  letter  to  be 
then  received  must  have  been  mailed  from  twelve  to  fifteen 
days  previously,  or  about  fourteen  days  from  April  22d,  the 
date  of  the  order  and  alleged  promise.  Again,  immediately 
following  the  statement  of  the  promise  above  quoted,  he 
says :  "  Therefore  I  rented  an  office  and  took  Mr.  Charles 
Kauch  on  the  first  day  of  July,"  evidently  meaning  not  on 
that  day,  then  long  future,  hut  from  it.  Had  he  understood 
the  goods  were  to  be  shipped  by  the  24th  of  April  and 
arrive  in  fourteen  davs,  or  within  a  month  thereafter,  we 
should  suppose  he  would  have  arranged  for  an  otTice  and 
traveling  man,  if  he  wanted  them,  for  a  much  earlier  day 
than  July  1st.  There  is,  then,  no  escape  from  the  fact  that 
his  statement  as  a  witness  is  clearly  and  materially  incon- 
sistent with  his  letter  written  before  this  litigation  arose. 
Therefore,  without  being  further  discredited,  it  would  not 
be  satisfactory  proof  of  his  plea; 

But  it  was  also  contradicted  flatly  by  each  of  the  plaint- 
iffs, in  the  deliberate  form  of  a  deposition.  They  swear  that 
there  was  no  such  agreement.  Fritz  Koch  states  that  the 
larger  and  heavier  part  of  the  goods  ordered  were  not  then 
in  stock,  but  had  to  be  manufactured ;  that  they  did  not 
know  how  soon  they  could  be,  and  that  defendant  was  so 
informed  at  the  time ;  and  that  for  that  reason  they  could 
not  and  did  not  indicate  any  definite  time  within  which  they 
would  be  shipped,  but  only  promised  to  ship  them  as  soon 
as  possible — that  is,  as  we  understand,  not  literally,  but  rea- 
sonably possible — in  other  words,  within  a  reasonable  time 
under  the  circumstances ;  which  is  no  more  than  the  law 
would  imply  in  the  absence  of  an  express  agreement.  Ap- 
pellants were  doing  a  very  large  business  as  manufacturers 
of  such  goods — "a  million  business,"  as  appellee  himself 
expressed  it.  It  is  not  to  be  supposed  that  other  contracts 
or  orders  previously  made  or  received  would  be  postponed 
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or  ne^^lected,  or  the  regular  course  of  operation  in  the  fac- 
tory departed  from,  to  fill  this.  Albrecht  Koch  testified  to 
the  same  effect,  as  to  the  agreement  and  the  reason  for  it. 
This  testimony  was  not  contradicted  by  any  circumstance 
or  other  evidence  except  the  statement  of  appellee.  They 
appear  to  be  quite  as  intelligent  and  unbiased  and  to  have 
had  as  full  means  of  knowledge  as  he.  The  court  below 
did  not  see  or  hear  them.  So  far  as  can  be  judged  from  the 
record,  they  were  for  every  reason  at  least  as  credible  and 
reliable  as  he ;  and  if  they  were,  being  two  to  one,  it  is  as 
ti*ue  and  certain  as  the  mathematics  that  on  this  issue  the 
prej)onderance  of  the  evidence  was  with  them. 

The  defense  here  was  of  the  nature  of  a  cross-action,  the 
cause  of  which,  as  stated,  was  damages  sustained  by  breach 
of  an  express  agreement.  We  understand  that  in  an  action 
like  this  the  defendant,  upon  proper  proof,  may  recoup  gen- 
eral damages  under  the  general  issue  as  well  as  under  a 
sjKBcial  plea.  Cooke  v.  Preble,  80  111.  381,  and  cases  there 
cited. 

But  here  there  was  no  general  issue.  The  plea  of  nil 
delete  being  inappropriate, "was  a  nullity.  1  Chitty  on  PI., 
521.  Even  in  debt  on  simple  contract,  a  set-off  could  not 
be  proved  under  it,  without  notice.  Stephen  on  PL,  J73, 
note  p»  (3d  Am.  Ed.)  And  the  damages  sought  to  be 
recouped  were  of  the  kind  known  as  special,  that  is,  not 
the  necessary,  though  they  may  have  been  the  natural  con- 
sequence of  the  delay  complained  of ;  and  such  are  not  recov- 
erable in  any  way  unless  especially  alleged.  C.  J.  L.  Myers 
&  Sons  Co.  v.  Davis,  17  Brad.  228,  and  authorities  there 
cited.  Then  the  defense  here  intended  could  be  made  only 
under  the  special  plea;  for  there  only.wei'e  they  so  alleged. 
Its  foundation  was  the  alleged  agreement.  If  that  was  not 
proved  substantially  as  laid,  the  defense  necessarily  failed, 
whatever  may  have  been  shown  as  to  the  breach  of  some 
other  duty  or  agreement  and  resulting  damages.  Evidence 
of  an  agreement  to  ship  as  soon  as  possible  or  within  a  rea- 
sonable time  will  not  support  an  averment  of  an  agreement 
to  ship  in  two  days. 
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We  think  it  unnecessary,  with  reference  to  another  trial, 
and  might  be  hurtful,  to  consider  whether  the  evidence 
showed  any  unreasonable  delay;  but  something  should  be 
said  on  the  subject  of  damages,  in  relation  to  which  the  find- 
ing seems  to  us  to  be  also  unsupported  by  proper  proof. 

The  testimony  of  Mr.  Ranch,  the  appellee's  traveling  man, 
was  simply  worthless,  because  he  only  stated  his  opinion 
that  appellee  was  damaged  by  the  delay,  and  how,  but  not 
to  what  amount,  nor  any  data  from  which  it  could  be  esti- 
mated even  approximately.  Appellee's  statement  was  as  fol- 
lows :  "  If  shipped  according  to  contract  the  goods  would 
have  arrived  at  Memphis  the  12th  ot  15th  of  May.  There 
was  three  months  delay.  I  lost  forty  per  cent  on  the  goods. 
I  furnished  a  store,  paid  rent  and  for  books  anfl  printing.  I 
lost  $300  on  that.  I  count  my  time  at  $80  a  month  for  five 
months,  $400.  The  most  I  lost  besides  that  was  when  the 
travelimg  man  was  on  the  road.     It  cost  $350." 

We  do  not  see  that  this  statement  is  at  all  improved  by 
any  other.  It  may  therefore  be  taken  as  the  presentation 
of  api^ellee's  entire  case  on  this  question.  There  was  no 
other  witness  on  his  part. 

From  the  testimony  of  both  we  understand  that  the 
alleged  loss  of  forty  per  cent  on  the  goods  he  brought  with 
him  is  attributed  to  the  fact  that  they  did  not  constitute 
complete  sets  of  tools  or  materials,  but  were  supplemented 
by  those  to  be  shipped,  and  consequently,  on  sales  made  or 
orders  received  for  complete  sets,  ho  was  unable  to  deliver 
them.  To  what  extent  this  was  so  was  not  stated.  He 
mude  some  sales  and  realized  some  profits  thereon  before 
June  11th;  for  in  his  letter  of  that  date  he  says  :  "  Till  yet 
we  have  very  little  business;  about  $48  profits."  He  testi- 
fied that  about  the  20th  of  August  he  took  what  stock  he 
then  had  to  St,  Louis,  where  he  tried  to  sell  it  for  cost,  and 
disposed  of  it  in  about  three  months ;  but  fails  to  state  what 
it  brought,  or  whether  more  or  less  than  cost.  It  has  been 
seen  that  he  rented  an  office  and  employed  a  traveling  man 
from  the  1st  of  July.  This  man  he  recalled  and  discharged 
within  a  month,  because  he  could  not  fill  the  orders  sent  in 
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by  him.  But  it  also  appears  that  the  place  of  delivery  of 
the  goods  to  be  shipped  was  Elberfeld,  and  their  transporta- 
tion was  at  the  risk  of  appellee;  that  they  were  delivered 
there  on  the  17th  of  June,  and  were  in  isew  York  by  the 
30th.  Appellee  says  they  laid  there  a  month,  but  he  under- 
estimates the  time.  Had  he  attended  to  them  as  he  ought, 
they  would  have  been  in  Memphis  in  time  to  fill  promptly 
every  order  obtained  by  Ranch.  In  this  evidence,  then, 
there  is  no  basis  upon  Avhich  to  ascertain,  or  to  estimate 
approximately,  how  much  of  tliis  loss,  if  any,  was  due  to 
the  delay  in  shipping  or  any  negligence  of  appellants,  rather 
than  to  that  of  appellee. 

It  also  appears  that  when  he  made  this  purchase  of  1885, 
he  had  been  in  the  same  business  witli  the  same  kind  of 
stock  and  at  the  same  place  for  nearly  a  year,  as  was  known 
to  appellants;  from  which  it  must  be  presumed  that  he 
already  had  such  a  place,  with  such  furniture,  books,  adver- 
tisements and  assistants  as  he  thought  were  suitable  and  he 
could  afford,  for  carrying  on  that  business.  Appellants 
therefore  could  have  had  no  reason  to  suppose,  w^hen  these 
goods  w^ere  ordered,  that  any  such  expenses  w^ould  be  in- 
curred by  appellee,  w^ith  special  reference  to  them.  And  if 
they  had,  the  evidence  fails  for  the  reason  above  stated,  to 
show  how  much  of  it  is  chargeable,  as  loss,  tq  their  negli- 
gence, rather  than  to  his. 

While  it  is  probable  the  goods  were  intended  for  sale,  it 
was  shown  that  a])p3llee  was  a  practical  watchmaker  and 
repairer.  Whether  the  business  as  previously  carried  on  in- 
cluded his  work  as  a  mechanic  does  not  api>ear;  nor  whether 
it  was  intended  to  be  so  carried  on  after  the  purchase  of 
1885.  But  his  estimate  of  the  value  of  his  time — $80  a 
month— which  would  be  reasonable  enough  if  it  refers  to 
what  he  could  earn  as  a  mechanic,  is  })urely  speculative  and 
conjectural,  depending  upon  the  question  and  amount  of 
profits,  if  to  his  time  as  a  merchant;  and  whether  to  one  or 
both,  the  delay  in  shipping  was  not  five  months.  Accord- 
ing to  the  evidence,  conceding  his  contention  as  to  the  agree- 
ment, it  was  less  than  two,  according  to  his  letter,  still  less, 
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and  according  to  the  statement  of  appellants,  none  at  all. 
"Whatever  it  may  have  been  his  letter  shows  it  was  not 
wholly  lost  to  him  as  a  merchant,  and  no  reason  is  perceived 
why  he  should  have  lost  a  single  day  by  enforced  idleness 
as  a  mechanic,  for  the  stock  still  on  hand,  with  what  he 
brought  home  of  the  last  purchase,  must  have  furnished 
abundant  material  for  work  in  that  character  for  two  months. 

How  much  did  he  lose  "  when  the  traveling  man  was  on 
the  road  ? "  lie  says  it "  cost "  $350;  for  both  salary  and  ex- 
penses, we  presume.  Were  his  labors  wholly  unproductive  ? 
Were  any  orders  he  obtained  filled?  How  many  did  he 
obtain,  and  for  what  amount?  If  none  were  filled,  Tvhose 
negligence  prevented?  When  did  he  go  on  the  road? 
When  was  his  first  order  sent  in  ?  ^liglit  not  the  goods 
with  proper  attention  by  appellee  have  been  forwarded  from 
Xew  York  and  reached  Memphis  before  it  was  received  ? 
Upon  all  of  these  obvious  and  pertinent  questions  the  record 
is  silent. 

It  has  already  been  observed,  upon  authorities  cited,  that 
special  damages  can  not  be  recovered  or  recouped  unless 
they  are  specially  set  forth;  and  we  may  now  add,  nor  then, 
if  the\^  are  merely  speculative,  like  probable  profits  (Greene 
V.  Williams,  45  111.  209;  Benton  v.  Fay  &  Co.  64  Id.  422)  or 
Avere  not  within  the  contemplation  of  the  pjirties  when  the 
agreement  was  made  (Goodkind  v.  liagan,  8  App.  413;  Ben- 
ton V.  Fay  &  Co.  8iij}ra\  or  not  ascertainable  with  reason- 
able certainty  by  the  usual  rules  of  evidence.  Hair  v. 
Barnes,  26  App.  580,  and  cases  there  cited. 

Upon  the  facts  above  stated  we  think  neither  of  the  four 
items  of  damage  alleged  in  the  plea  can  stand  these  tests 
of  admissibility.  Each  clearly  seems  to  be  either  purely 
speculative,  or  not  presumably  within  the  contemplation 
of  the  parties  when  the  agreement  to  ship  was  made,  or 
too  uncertain  both  as  to  the  amount,  if  any,  and  to  the 
cause  of  it.  The  one  most  clearly  susceptible  of  satisfac- 
tory proof  is  the  last,  being  "  to  damages  in  store  rent, 
$105" — but  we  find  no  particle  of  evidence  in  the  record 
to  warrant  the  presumption  that  appellants,  on  the  22d  of 
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April,  1885,  had  the  slightest  reason  to  suppose  appellee 
intended  to  rent  a  store  for  these  goods.  Besides,  his  rent 
was  to  commence  from  July  1st,  when  they  had  passed  the 
custom  house  in  New  York.  It  was  due  to  his  neglect  and 
not  to  theirs  that  they  remained  in  New  York  for  a  single 
day  thereafter.  For  how  much  time  lost  is  this  $105 
charged  ?  And  what  basis  is  furnished  for  ascertaining  with 
reasonable  certainty,  or  approximately,  what  the  damage  on 
this  account  would  have  been  if  he  had  properly  seen  to 
the  forwarding  of  the  goods  ? 

For  the  reason  that  the  finding  appears  to  us  to  have 
been  without  sufficient  support  from  the  evidence  and  to 
have  done  substantial  injustice,  the  judgment  will  be 
reversed  and  the  cause  remanded. 


Toledo,  St.  I.  &  K.  C.  K.  R.  Co.  v.  Thompson. 

1,  Eailroads— Failure  to  Fence  Track,  etc^Cattle  Guards. — An 
action  was  brought  against  a  railroad  company  for  killing  domestic  ani- 
mals by  a  freight  train  at  a  small  unincorporated  village  on  the  line  of  its 
road  at  which  it  had  a  station  house  and  stopped  its  trains  to  receive  and 
discharge  freight  and  passengers,  and  where  it  was  claimed  the  animals  got 
upon  the  track.  It  was  conceded  that  at  tlie  place  in  question  the  road 
had  been  in  use  for  more  than  six  years,  and  that  it  was  not  a  place  specific- 
ally excepted  from  the  statutes,  but  it  was  contended  that  the  com- 
pany's duty  to  afford  the  public  reasonable  safety  and  despatch  in  the 
transaction  of  business,  and  provide  a  ready  and  convenient  means  of 
access  to  its  station,  authorized  the  company  to  omit  the  fence  and  cattle 
guards  at  the  place  in  question.  It  ivas  held  that  by  law  a  railroad  com- 
pany was  not  bound  to  fence  its  depot  gi'ounds  and  the  tracks  and  switches 
adjacent  thereto  in  towns  and  villages,  so  far  as  their  proper  use  and 
convenience  requires  that  they  should  be  left  open  for  the  transaction  of 
its  business  with  the  public,  but  the  question  for  determination  from  the 
evidence  whether  such  use  and  convenience  did  require  that  places  Hke 
the  one  in  the  case  at  bar  should  be  left  open  was  one  of  fact,  and  prop- 
erly left  to  the  jury. 

Memorandnm. — ^Action  for  killing  domestic  animals.  Appeal  from 
a  judgment  for  plaintiff,  rendered  by  the  Circuit  Coxirt  of  Coles  County; 
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the  Hon.  James  F.  Huohes,  Circuit  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  A.  D.  1891,  and  affirmed.  Opinion  filed  October 
Si,  1892. 

Appellee's  Statement  of  the  Case. 

Appellee's  horse  was  killed  by  a  train  at  Fair  Grange,  an 
nnincorporated  village,  on  appellant's  railroad.  At  that 
place  the  railroad,  running  north  and  south,  crosses  a  public 
highway,  running  east  and  westr  The  railroad  is  fenced  on 
the  west,  but  not  on  the  east,  for  a  distance  of  470  feet  north 
of  the  highway.  From  that  point  there  is  a  fence  on  the 
east  side  also,  but  no  cattle  guard  or  wing  fehces  to  keep 
stock  out  of  the  lane  thus  formed,  for  a  distance  of  236  feet 
north  of  the  point  where  the  fence  on  the  east  side  of  the 
track  begins.  Appellee's  horee  came  on  the  track  at  a  point 
north  of  the  mouth  of  this  lane  and  was  struck  by  an  engine 
and  killed.  A  wing  fence  and  cattle  guard  would  have  pre- 
vented the  horses  from  getting  on  the  track  at  that  point 
and  being  killed. 

Appellant's  Brief. 

The  burden  is  upon  appellee  to  show  by  a  preponderance 
of  the  evidence  that  his  horse  got  upon  the  track  at  a  point 
where  the  company  was  required  to  have  a  fence,  and  had 
failed  to  have  such  fence,  or  had  only  a  defective  one.  It  is 
not  sufficient  to  show  that  the  horse  was  killed  at  such  point, 
but  it  must  appear  that  it  got  upon  the  track  at  such  a 
place.  Wabash  Ry.  Co.  v.  Charles  Brown,  Admr.,  2  111. 
App.  516 ;  111.  Cen.  Ey.  Co.  v.  Swearingen,  33  111.  289 ;  111. 
Cen.  Ry.  Co.  v.  Swearingen,  47  111.  206 ;  G.  W.  Ry.  Co.  v. 
Hawks,  36  111.  282 ;  St.  L.,  A.  &  T.  IT.  Ry.  Co.  v.  Elisha 
Linder,  39  111.  433 ;  T.  P.  &  W.  Ry.  Co.  v.  Darst,  51  111. 
365. 

There  is  no  evidence  in  this  record  as  to  where  the  horse 
got  upon  the  track.  The  evidence  is  conclusive  that  Fair 
Grange  is  a  station  upon  appellant's  road,  and  the  needs  of 
the  public  require  that  the  station  and  depot  grounds  be 
left  open,  and  therefore  could  not  and  should  not  be  fenced. 
C,  B.  &  Q.  Ry.  Co.  v.  Hans,  111  111.  114. 
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Under  a  similar  statute  to  ours,  it  lias  been  held  in  Indiana 
that  roads  need  not  be  fenced  or  cattle  guards  constructed 
where  such  construction  would  be  dangerous  to  the  em- 
ployes. Lake  E.  &  W.  R.  R.  Co.  v.  Enable,  \)i  Ind.  454 ; 
E.  &  T.  H.  R.  R.  Co.  V.  Willis,  93  Ind.  507. 

Wiley  &  I^eal,  attorneys  for  appellant. 

Appellee's  Brief. 

It  has  been  decided  that  a  railroad  company  is  not  bound 
to  fence  up  "  such  parts  of  its  depot  grounds  as  are  re(]uired 
to  be  open  for  the  convenience  of  the  public  in  the  use  of  the 
road."    C,  B.  &  Q.  R.  R.  Co.  v.  Hans,  111  111.  114. 

F.  K.  Dunn,  attorney  for  appellee. 

Opinion  of  the  Court,  the  Hon,  George  W.  PleamntSy 
Judge. 

Appellee's  horse  was  struck  and  killed  by  a  freight  train 
at  Fair  Grange,  a  small  unincorporated  village  on  th«  line  of  ' 
appellant's  railroad,  at  which  it  had  a  station  house  and 
stopped  its  trains  to  receive  and  discharge  freit^ht  and  {)as- 
sengers.  He  claimed  that  it  got  upon  the  track  through  the 
neglect  of  appellant  to  fence  its  road  at  that  point,  in  vio- 
lation of  the  statute,  and  brought  this  action  before  a  justice 
of  the  peace,  on  the  trial  of  which,  u])on  appeal,  he  obtained 
a  verdict  and  judgment  thereon  for  $05  damages. 

It  is  conceded  that  at  the  place  in  question  the  railroad 
had  been  in  use  more  than  six  months,  and  that  the  place 
was  not  specifically  excepted  by  the  statute;  but  it  is  con- 
tended, upon  authority  of  C,  B.  &  Q.  R.  R.  Co.  v.  Hans, 
111  111.  119,  that  its  duty  to  "afford  the  public  reason- 
able safety  and  despatch  in  the  transaction  of  business  "  and 
"  provide  a  ready  and  convenient  means  of  access  to  its  sta- 
tion" authorized  the  company  to  leave  it  open  as  it  was.  And 
whether  it  did,  was  the  only  question  really  in  dispute  in  the 

case. 

We  fail  to  get  from  the  testimony  and  plat  introduced  an 
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exact  idea  of  the  location  of  the  tracks,  buildings  and  fences, 
but  understand  the  general  situation  to  have  been  as  follows : 

The  village,  consisting  of  half  a  dozen  dwellings  and  two 
or  three  stores,  was  all  east  of  the  railroad  grounds.  The 
track,  running  north  and  south,  crossed  at  the  station  a  pub- 
lic highway  running  east  and  west — the  station  being  in 
the  southwest  corner  made  by  the  intersection,  west  of  the 
track  and  south  of  the  highway.  A  side  track  or  switch 
was  laid  west  of  the  main  track,  and  was  properly  fenced 
on  the  west  side  of  it.  An  elevator  and  a  corn  crib  were 
on  the  east  side  of  the  main  track,  north  of  the  highway. 
A  private  fence  inclosed  land  of  Mr.  Babb,  also  lying  north 
of  the  hiffhwav  and  east  of  the  track,  the  west  line  of  which 
fenced  the  track  on  the  east  side  from  a  point  ninety-one 
feet  north  of  the  north  end  or  side  of  the  elevator;  but 
betw^een  the  elevator  and  that  point  the  luilroad  was  open 
on  that  side.  Nor  was  there  any  wing  fence  from  that 
point  to  the  track,  nor  any  cattle  guard  there  or  at  the 
highway  crossing.  Thus  there  was  nothing  to  prevent 
cattle  or  horses  from  going  u{)on  the  tracks  from  the  east 
between  the  elevator  and  the  south  end  of  Babb's  w^est 
fence,  or  from  passing  up  the  lane  formed  by  that  fence 
and  the  wire  fence  on  the  west  side  of  the  tracks,  from  that 
opening  or  from  the  public  highway. 

We  see  no  reason,  founded  on  the  convenience  of  the 
public,  for  leaving  this  opening,  or  for  failing  to  construct 
cattle  guards  at  the  highway  crossing.  It  appears  tliat 
the  business  at  the  elevator  was  done  from  the  south  side  of 
it.  There  was  sufficient  access  to  the  depot  also  from  tlie 
highway.  Indeed,  no  stress  is  laid  in  the  argument  upon 
the  necessities  or  convenience  of  the  public.  The  point 
urged  is  that  a  wing  fence  from  Babb's  corner  and  cat- 
tle guards  in  connection,  or  cattle  guards  at  the  crossing, 
would  have  endangered  the  lives  of  railroad  employes  hand- 
ling cars  on  the  side  or  switch  track;  and  the  assignment 
of  error  relied  on  is  the  refusal  of  the  court  to  give  an 
instruction  asked,  as  follows :  "  That  the  statute  only 
requires  cattle  guards  at  highway  crossings,  and  if  you 
believe  from  the  evidence  that  the  fence  on  the  east  side  of 
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defendant's  railroad  was  not  the  fence  of  the  defendant  and 
that  a  cattle  guard  at  the  south  end  of  said  fence  would 
endanger  the  lives  of  employes,  then  the  defendant  was  not 
required  to  construct  a  cattle  guaixi  at  this  point." 

At  the  request  of  the  defendant  the  court  did  give  an  in- 
struction in  accordance  with  the  rule  announced  in  C.  B.  & 
Q.  R.  R.  Co.  V.  Hans,  svpra^  that  "  defendant  was  not  bound 
to  fence  its  depot  grounds  and  the  tracks  and  switches  ad- 
jacent thereto,  in  towns  and  villages,  so  far  as  their  proper 
use  and  convenience  require  that  they  shall  be  left  open  for 
the  transaction  of  its  business  with  the  public,"  and  projierly 
left  it  to  the  jury  to  determine  from  the  evidence  whether 
such  use  and  convenience  did  require  that  they  should  be 
left  o{)en  as  they  were  in  this  case.  This  was  sufficiently 
liberal.  The  jury  seem  to  have  found  against  the  defendant 
upon  the  question  of  fact  thus  submitted,  and  as  we  under- 
stand the  evidence,  were  warranted  in  so  finding.  The 
refused  instruction  drew  from  the  supposed  convenience  of 
the  company  a  conclusion  of  law  which  could  properly 
follow  only  from  that  of  the  public.  It  was  conceded  that 
the  south  end  of  Babb's  fence  was  ^ot  at  a  "  raid  crossing," 
where,  only,  the  statute  required  the  company  to  construct 
a  ciittle  guard.  The  instruction,  after  expressly  calling  the 
attention  of  the  jury  to  this  provision  of  the  statute,  pro- 
ceeds with  the  implication  that  the  killing  of  plaintiff's 
horee  was  attributable  to  the  want  of  a  cattle  guard  at  that 
point,  and  confines  the  case  to  the  question  whether  the 
company  was  "  required  "  to  construct  one  there.  It  tells 
the  jury  it  was  not  so  required  by  the  statute,  and  not  other- 
wise if  its  construction  there  would  endanger  the  lives  of 
'employes.  But  it  is  manifest  that  to  keep  cattle  or 
hoi'ses  off  the  tracks  it  would  be  necessary  to  have  a  wing 
fence  and  cattle  guard  there,  if  there  was  no  fence  from 
Babb's  to  the  crossing,  and  a  cattle  guard  at  the  crossing. 
If  the  company  created  this  necessity  by  its  own  neglect  of 
duty,  then  it  was  bound  to  meet  it,  at  its  own  risk  of  the 
danger  to  its  employes;  and  whether  it  did  so  create  it  was 
the  real  question  for  the  jury,  which  the  instruction  excluded. 
We  think  it  was  properly  refused.    Judgment  affirmed. 
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1.  Rule  SO— Briefs  and  Abstracts. — ^If  the  defendant  in  error  or 
appellee  shall  fail  to  file  his  brief  in  compliance  with  the  rules,  the 
judgment  or  decree  will  be  reversed  pro  format  unless  the  coiu*t,  on 
examination  of  tlie  record,  shall  deem  it  proper  to  decide  the  case  on  its 
merits.    5  Brad.  13. 

2.  Practice— Failure  to  File  Brief, — A  failure  on  the  part  of  appel- 
lee to  file  a  brief  under  the  rules  of  court  is  cause  for  reversal. 

Memorandum. — Appeal  from  the  County  Court  of  Coles  County, 
the  Hon.  Lapsley  C.  Henley,  County  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  A.  D.  1891,  and  reversed  for  a  non-compliance 
with  rule  30.    Opmion  filed  October  24,  1892. 

A.  0.  FicKLiK,  attorney  for  appellant. 

Opinion  by  the  Court. 

No  brief  being  filed  for  appellee,  and  the  abstract  failing 
to  show  that  the  judgment  was  clearly  right,  it  is  reversed 
and  the  cause  remanded  under  Eule  30  of  this  court. 


Chicago  &  Alton  R.  R.  Co.  v.  Byrum.  ,^*  4} 


1.  Variance — Pleadings  and  Proof. — An  objection  to  a  judgment  on 
the  ground  of  variance  between  the  declaration  and  the  proofs  where 
made  for  the  first  time  in  the  Appellate  Court,  if  not  interposed  to  the 
admission  of  the  evidence  nor  among  the  reasons  assigned  in  writing  in 
support  of  a  new  trial,  it  must  be  considered  as  waived.  Had  the  objec- 
tions been  specificaUy  made  at  any  time  before  judgment  it  could  have 
been  obviated  in  a  few  moments  by  an  amendment  of  the  declaration, 
but  having  submitted  the  case  to  the  jury  without  so  making  it  and 
taken  the  chances  of  a  favorable  verdict,  a  party  can  not  be  heard  to 
urge  it  in  the  Appellate  Court. 

2.  Instructions — Duty  of  Carriers  of  Passengers. — It  is  not  error  to 
instruct  the  jury,  in  an  action  against  a  railroad  company  for  personal 
injuries,  that  common  carriers  of  pei'sons  are  required  to  do  all  tliat 
human  care,  vigilance  and  foresight  can  reasonably  do,  consistent  with 
the  character  and  mode  of  conveyance  adopted  and  the  practical  prose- 
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cution  of  the  business,  to  prevent  accidents  to  passengers  riding  upon 
tlieir  trains  or  alighting  therefrom. 

3.  Negligence— A  Question  of  Fact — Exception. — It  may  be  regarded 
as  settled  in  this  State  that  as  a  rule,  negligence,  contributory  or  other, 
and  whether  the  facts  he  admitted  or  proved,  is  a  questioii  of  fact.  The 
omission  of  a  duty  enjoined  or  commission  of  an  act  forbidden  by  a 
statute  are  recognized  exceptions,  and  so  is  an  act  which  at  once  strikes 
the  minds  of  men  in  general  as  desperate  or  plainly  reckless,  like  jump- 
ing from  a  train  moving  at  the  rate  of  fifty  miles  an  hour. 

Meniorandiim. — Action  for  personal  injuries.  Appeal  from  a  judg- 
ment for  the  plaintiflF,  rendered  by  tlie  Circuit  Court  of  Logan  County; 
the  Hon.  George  W.  Herdman,  Cu-cuit  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  A,  D.  1891,  and  affirmed.  Opinion  filed  October 
24,  1893. 

Appellee's  Statement  of  the  Case. 

The  appellee  resided  in  Elkhart,  Logan  County,  Illinois. 
She  had  been  on  a  visit  with  her  son,  who  resided  near 
Broadwell,  and  on  the  2Sth  day  of  October,  1890,  she  pur- 
chased a  return  ticket  at  Broadwell,  in  th'e  same  county,  to 
go  to  her  home  in  Elkhart,  Elkhart  being  the  next  station 
south  of  Broadwell,  about  six  miles,  on  the  Chicago  &  Alton 
Railroad,  intendinc^  to  return  bv  the  next  train.  The  train 
arrived  at  Broadwell  about  six  o'clock  and  about  daybreak 
in  the  morning,  appellee  took  the  train  to  go  to  Elkhart. 
The  car  was  crowded  and  the  conductor  procured  her  a  seat 
in  the  rear  end  of  the  chair  car.  The  train  was  composed 
of  baggage  car,  smoking  car,  chair  car  and  one  or  two 
sleepers.  When  the  train  arrived  at  Elkhart  the  brakeman 
announced  the  station  once  in  the  car  where  appellee  was 
sitting,  which  was  heard  by  her.  The  train  stopped  at  Elk- 
hart for  a  few  moments,  witnesses  disagreeing  as  to  the 
exact  length  of  time.  As  the  train  slowed  up  after  the 
announcement  of  the  station,  a])pellee  left  her  seat  and 
started  forward  to  the  front  or  south  end  of  the  car,  from 
which  end  the  brakeman  announced  the  name  of  the 
station,  and  walked  down  the  car  as  quickly  as  she  could, 
carrying  her  valise  in  her  hand.  Passengers  were  coming 
in  at  the  door  as  she  got  there  and  she  asked  them  to  let  her 
pass.     She  got  by  them  as  soon  as  she  could,  got  out  on  the 
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platform  and  stepj^ed  down  the  steps.  She  then  noticed 
that  the  cars  were  moving  very  slowly.  She  stepped  oflf  on 
the  platform  and  by  the  accelerated  motion  of  tlie  train, 
or  its  sudden  starting,  she  was  thrown  upon  the  platform 
and  injured. 

Appellant's  Brief. 

The  proof  in  this  case  does  not  fit  the  declaration. 

The  evidence  being  that  appellee  knowingly  and  inten- 
tionally jumped  otf  a  fast  moving  train,  was  such  negli- 
gence as  to  preclude  a  recovery.  Sees.  4  and  5,  Yol.  2,  Red- 
field  on  Railways,  p.  240;  I.  C.  R.  R.  Co.  v.  Able,  59  111.  132; 
Illinois  Central  R.  R.  Co.  v.  Phillip  Lutz,  84  111.  598;  Illinois 
Central  R.  R.  Co.  v.  Chambers,  71  111.  520;  Burrows  v.  Erie 
Railway,  63  N.  Y.  556;  Ohio  &  Mississippi  Ry.  Co.  v.  Strat- 
ton,  78  111.  94;  Damont  v.  New  Orleans  &  Carrolton  R.  R. 
Co.,  9  La.  An.  441;  Railroad  Co.  v.  Aspcll,  23  Penn.  St.  147; 
Gavett  V.  Manchester  &  Lawrence  R.  R.  Co.,  16  Gray 
(Mass.),  501;  Jefferson ville  R.  R.  Co.  V.  Hendricks,  Admr., 
26  Ind.  228;  Jeffersonville  R.  R.  Co.  v.  Swift,  26  Ind.  459; 
Crawfords ville  R.  R.  Co.  v.  Duncan,  28  Ind.  441;  Kelly  v. 
Hannibal  &  St.  J.  R.  R.  Co.,  70  Mo.  604;  Straus  v.  Kansas 
City,  St.  J.  &  0.  B.  R.  R.  Co.,  75  Mo.  185;  Houston  &  Texas 
R.  R.  Co.  V.  Leslie,  57  Tex.  83;  Secar  v.  Railroad  Co.,  10 
Fed.  Rep.  15;  Jewelt  v.  The  Chicago,  St.  Paul  &  Minn.  R. 
R.  Co.,  54  Wis.  612;  6  American  &  English  R.  R.  Cases,  379; 
Lake  Shore  &  Michigan  Southern  R.  R.  Co.  v.  Bangs,  47 
Mich.  470. 

While  generally  negligence  is  a  question  of  fact,  the  fact 
that  appellee  intentionally  jumped  from  a  train  that  she 
knew  to  be  moving,  being  undisputed,  the  question  of  con- 
tributory negligence  then  becomes  one  of  law.  Morrison 
V.  Erie  Ry.  Co.,  56  K  Y.  307;  C.  E.  &  I.  R.  R.  Co.  v.  O^Con- 
ner,  119  111.  594;  Fernandes  v.  Sacramento  City  R.  R.  Co., 
52  Cal.  45;  9  Am.  Ry.  Reports,  352;  Gavett  v.  Manchester 
&  Lawrence  R.  R.  Co.,  16  Gray  (Mass.)  501;  Gramlieh  v.  R. 
R.  Co.,  9  PhU.  78;  Geietz  v.  R.  R.  Co.,  81  Pa.  St.  274;  R.  R. 
Co.  V.  Feller,   84  Pa.  St.  226;  Delaware,  Lackawanna  & 
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Western  K.  K.  Co.  v.  Toffey,  38  N.  J.  Law,  525;  Bonnellv, 
Delaware,  Lackawanna  &  Western  K.  R.  Co.,  39  N.  J.  Law, 
189;  Pennsylvania  E.  R.  Co.  v.  Right^r,  42  N.  J.  Law,  180. 
The  instructions  numbered  4  and  6,  given  for  plaintiff,  do 
not  state  the  law  correctly  as  applied  to  an  injury  to  a 
passenger  in  getting  off  a  train.  Railroads  are  not  required 
to  exercise  the  highest  degree  of  care  to  secure  the  safety 
of  passengers  except  so  far  as  relates  to  the  road  bed,  con- 
struction and  equipment  of  the  road,  etc.;  in  those  cases  the 
passenger  must  rely  solely  on  the  carrier;  but  when,  in  get- 
ting off  a  train,  a  passenger  is  injured,  the  reason  for  the 
rule  fails;  it  can  therefore  have  no  application  to  the  facts 
of  this  case.  C.  &  A.  Ry.  Co.  v.  Pillsbury,  123  111.  20;  C. 
&  A.  Ry.  Co.  V.  Fisher,  31  Appellate,  36;  Meier  v.  Pennsyl- 
vania, 64  Penn.  225. 

Blinn  &  HoBLiT,  attorneys  for  appellant. 

Appellee's  Brief, 

There  was  no  variance  between  the  proof  and  declaration. 
No  objection  was  made  in  the  court  below  on  that  ground 
and  it  was  not  assigned  as  error  in  the  motion  for  a  new 
trial.  It  therefore  can  not  be  raised  for  the  first  time  in  this 
court.  Lake  Shore  &  Michigan  Southern  Ry.  Co.  v.  Ward, 
35  111.  App.  423;  St.  Clair  Co.  Ben.  Soc.  v.  Feitsam,  97  111. 
474;  Start  v.  Moran,  27  111.  App.  119. 

The  instructions  for  the  plaintiff  as  to  the  degree  of  care 
required  of  defendant  as  a  carrier  of  passengers,  stated  the 
law  correctly.  Galena  &  Chicago  Union  Railroad  Co. 
V.  Yarwood,  15  111.  471;  C,  R.  I.  &  P.  Ry.  Co.  v.  Barrett, 
16  111.  App.  23;  Keokuk  N.  Line  Packet  Co.  v.  True,  88  111. 
614;  C,  B.  &  Q.  R.  R.  Co.  v.  George,  19  lU.  510;  Galena  & 
Chicago  Union  R.  R.  Co.  v.  Fay,  16  111.  558;  Ohio  &  R.  R. 
Co.  v.  Deckerson,  59  Ind.  321;  Phila.  etc.,  R.  R.  Co.  v. 
Derby,  14  How.  (U.  S.),  468-486;  McElroy  v.  Nashua  &  L. 
R.  R.  Company,  4  Cush.  (Mass.),  400;  Carroll  v.  Staten  Island 
R.  R.  Co.,  58  N.  T.  138;  Baltimore  &  O.  R.  R.  Co.  v. 
Wightman,  29  Gratt.  (Va.),  431;  Story  on  Bailments,  Sec. 
601;  Hutchinson  on  Carriers,  Sees.  500  and  501;  Thompson 
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on  Trials,  Vol.  2,  Sec.  1774;  Taber  v.  L.  D.  &  W.  R.  E.  Co., 
71  K.  Y.  489. 

The  railroad  company  was  bound  to  afford  appellee  a 
reasonable  opportunity  to  leave  its  train,  and  if,  by  reason 
of  not  doing  so,  appellee  was  injured  while  in  the  exercise 
of  care  and  caution,  the  company  would  be  liable.  T.,  W. 
&  W,  R.  R.  Co.  V.  Baddeley,  54  111.  19;  Illinois  Cent.  R.  R. 
Co.  V.  Able,  59  111.  131;  McNulta  v.  Ensch  (Supreme  Court 
Illinois),  24  N.  E.  Rep.  631;  Penn.  R.  R.  Co.  v.  Kilgore,  32 
Penn.  St.  292. 

Whether  alighting  from  a  moving  train  is  such  contribu- 
tory negligence  as  will  bar  a  recover}'-  is,  under  all  the  cir- 
cumstances of  the  case,  a  question  of  fact  for  the  jury.  Chi- 
cago &  Alton  R.  R  Co.  v.  Bonifield,  104  111.  223;  Illinois 
Central  R.  R.  Co.  v.  Haskins,  115  111.  300;  Chicago  &  K  W. 
R.  R.  Co.  V.  Trays,  33  111.  App.  307;  Doss  v.  M.,  K.  &  T.  R. 
R.  Co.,  59  Mo.  27;  Wyatt  v.  Citizens  R.  R.  Co.,  55  Mo.  485; 
Kansas  G.,  S.  &  L.  R.  R.  Co.  v.  Dorough  (Supreme  Court 
Texas),  10  South-Western  Rep.,  p.  712;  Louisville,  etc.,  R. 
R.  Co.  V.  Crunk,  119  Ind.  542;  Bucher  v.  New  York  Central 
Ry.  Co.,  98  X.  Y.  128;  Penn.  Ry.  Co.  v.  Kilgore,  32  Penn. 
St.  292;  Waller  v.  Hannibal  Ry.  Co.,  83  Mo.  60S;  Nance  v. 
Carolina,  etc.,  Ry.  Co.,  94  N.  C.  619;  Georgia  Ry.  Co.  v 
McCurdy,  45  Ga.  288;  Filer  v.  N.  Y.  Ry.  Co.,  49  K  Y.  47; 
Galveston,  etc.,  Ry.  Co.  v.  Smith,  59  Tex.  406;  2  Abbott's 
Law  of  Corporations,  598;  Lloyd  v.  Hannibal  Ry.  Co.,  53 
Mo.  509;  Taber  v.  L.,  D.  &  ^Y.  Ry.  Co.,  71  N.  Y.  489;  2 
Wood's  Railway  Law,  1129-1130;  Thompson  on  Carriers, 
226-227;  Beach  on  Contributory  Negligence,  p.  157,  Sec. 
153;  Thopipson  on  Trials,  Vol.  2,  Sec.  1,684;  East  Tenn.  Ry. 
Co.  V.  Connor,  15  Lea.  (Tenn.),  258;  Louisville,  etc.,  Ry.  Co. 
V.  Stacker,  86  Tenn.  343;  New  York,  etc.,  Ry.  Co.  v.  Col- 
bourne,  69  Md.  360. 

Beach  &  Hodnett,  attorneys  for  appellee. 

Opinion  of  the  Court,  the  Hon.  George   W,  PhasanU^ 
Judge, 
On  the  morning  of  October  28, 1890,  appellee  was  a  pas- 
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senger  on  appellant's  train  returning  from  Broadwell  to  her 
home  in  Elkhart,  where  it  arrived  shortly  after  daylight. 
She  occupied  a  seat  at  the  rear,  or  north  end,  of  the  chair 
car,  which  was  crowded.  Upon  the  announcement  of  the 
station  by  the  brakeman,  and  as  the  train  slowed  up,  she 
starte<l  with  her  valise  in  hand  to  go  down  the  car  and  out 
by  the  forward  door,  but  was  somewhat  impeded  by  others 
coming  in.  The  judgment  of  witnesses  varied  as  to  the 
time  the  train  stopped,  but  there  was  evidence  clearly  tend- 
ing to  prove  that  it  was  short,  though  before  starting  up 
the  conductor  signaled  to  the  brakeman  to  know  if  all  the 
passengers  for  the  station  were  out  and  was  answered  "all 
right."  From  their  positions  neither  of  them  could  see  the 
movement  of  appellee.  She  got  out  upon  the  platform  as 
soon  as  she  could,  and  then  j^erceived  that  the  train  had 
started,  but  was  moving  so  slowly  that  she  thought  she 
could  step  off  without  danger.  The  plat  introduced  by 
appellant  and  the  testimony  of  the  station  agent  showed 
that  when  she  made  the  attempt  it  had  moved  only  about 
two  thirds  the  length  of  the  car,  or  forty  feet,  while  some 
others  judged  it  to  be  farther.  In  stepping  off  she  was 
thrown  down  by  the  motion  of  the  car,  her  right  arm  was 
broken  at  the  elbow  joint,  and  she  was  otherwise  bruised, 
cut  and  injured;  for  which  she  recovered  in  this  action  judg- 
ment upon  a  verdict  for  $3,000. 

For  reversal  of  this  judgment  appellant  urges  the  follow- 
ing points : 

First,  that  the  case  made  by  the  evidence  is  fatally  vari- 
ant from  that  alleged  in  the  declaration;  that,  according  to 
the  allegation,  appellee  was  thrown  from  the  car  by  its 
motion,  while  the  proof  is  that  she  voluntarily  stepped 
from  it. 

The  statement  in  the  second  count  is  that  the  train  was 
not  stopped  a  reasonable  length  of  time,  but  while  plaintiff, 
in  the  exercise  of  due  diligence  and  care,  was  about  to  alight 
from  the  train,  the  defendant  carelessly  allowed  and  caused 
it  to  be  started  and  moved,  causing  her  to  be  thrown  with 
great  force  and  violence  upon  the  platform.    It  will  be 
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observed  that  this  count  does  not  state  in  terms,  as  does 
each  of  the  other  two,  that  the  motion  of  the  train  threw 
her  "from"  it,  but  only  that  it  caused  her  to  be  thrown, 
.with  great  force  and  violence  "upon  the  platform,"  winch 
does  not  necessarily  exclude  the  proposition  that  she  volun- 
tarily stepped  upon  the  platform.  Her  stepping  from  the 
car  might  have  been  voluntary  and  yet  her  fall  upon  the 
platform  have  been  directly  due  to  the  motion  of  the  car. 

If,  however,  this  distinction  should  be  thought  too  fine  to , 
be  admitted  in  favor  of  the  pleader,  this  objection  to  the 
judgment  comes  too  late.  It  was  not  interposed  to  the 
admission  of  the  evidence,  nor  among  tlie  reasons  assigned 
in  writing  in  support  of  the  motion  for  a  new  trial.  The 
fact  distinctly  appeared  from  the  testimony  of  the  plaintiff 
herself,  who  was  the  first  witness  examined.  Nobody 
seemed  to  be  surprised  by  it.  On  that  understanding  the 
trial  proceeded  and  the  instructions  were  expressly  based. 
Had  the  objection  been  specifically  made  at  any  time  before 
final  judgment,  it  could  have  been  obviated  in  a  few  mo- 
ments by  amendment  of  the  declaration.  Having  submitted 
the  case  to  the  jury  without  so  making  it,  and  taken  the 
chances  of  a  favorable  verdict,  appellant  can  not  be  heard 
to  urge  it  here.  The  rule  forbidding  it  is  familiar.  O.  O. 
&  F.  E.  V.  R.  E.  Co.  V.  McMath,  91  111.  104;  St.  Clair  Co.  Ben. 
Soc.  V.  Feitsam,  97  Id,  474;  Clause  v.  Bullock  Printing  Press 
Co.,  20  111.  App.  113;  Start  v.  Moran,  127  Id.  119;  L.  S.  &  il. 
S.  Ev.  Co.  V.  Ward,  35  Id.  423. 

Next,  it  is  insisted  that  the  court  erred  in  giving  the  fourth 
and  sixth  instructions,  as  asked,  for  plaintiff.  They  are  sub- 
stantiallv  the  same,  and  therefore  it  is  sufficient  to  state  one 
only.  The  fourth  is,  "  that  common  carriers  of  persons  are 
required  to  do  all  that  human  care,  vigilance  and  foresight 
can  reasonably  do,  consistently  with  the  character  and  mode 
of  conveyance  adopted  and  practicable  prosecution  of  the 
business,  to  prevent  accidents  to  passengei's  riding  upon  their 
trains  or  alighting  therefrom." 

This  is  the  language  commonly  used  by  the  courts  to  set 
forth  the  degree  of  care  which  the  law  requires  of  railroad 
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camjmnies  for  the  safety  of  passengers  on  their  trains.  But 
it  is  said  it  applies  only  to  the  construction  and  equipment 
of  the  road,  the  employment  of  servants,  and  other  matters 
over  which  the  carrier  has  exclusive  control;  and  that  in  this 
case  it  may  have  misled  the  jury  to  apply  it  to  the  voluntary 
conduct  of  the  passenger,  over  which  the  carrier  had  no  con- 
trol. Such  a  misapplication  seems  too  unreasonable  to  be 
suspected.  Had  it  been  otherwise  ])ossible,  it  was  fully 
guarded  against  by  other  instructions  on  both  sides  which 
could  leave  no  doubt  in  the  minds  of  the  jurors  that  if  the 
injury  to  plaintiff  was  attributable  to  her  own  voluntary 
act,  thev"  should  return  a  verdict  for  the  defendant.  The 
instruction  was  evidently  aimed  at  the  conduct  of  tlie  com- 
pany, over  which  it  had  entire  and  exclusive  control,  namely, 
the  stop  of  the  train  at  the  station.  As  to  that,  there  was 
nothing  hard  ot  unreasonable  in  the  requirement,  which  was 
only  to  use  care,  vigilance  and  foresight  to  prevent  the  acci- 
dent, as  it  "  reasonably  "  could,  considering  "  the  character 
and  mode  of  conveyance  and  the  practicable  prosecution  of 
the  business."  It  called  for  a  stop  of  no  particular  length. 
That  might  depend  on  the  number  of  passengers  to  get  off, 
the  condition  of  the  cars,  as  crowded  or  otherwise,  the  im- 
pediments  caused  by  others  getting  on,  and  other  si)ecial 
circumstances;  while  the  practicable  prosecution  of  the  busi- 
ness required,  with  reference  to  the  convenience  of  passen- 
gers going  further  and  to  the  safety  or  convenience  of  other 
trains,  that  there  should  be  no  needless  detention  or  delay. 
But  it  certainly  did  call  for  a  stop  reasonably  sufficient, 
under  all  the  circumstances,  to  allow  passengers  for  that  sta- 
tion, using  ordinary  diligence  and  care  in  getting  off,  to  do 
so  safely.  These  instructions  were  properly  applicable,  and 
we  doubt  not  were  applied  only,  to  the  conduct  and  man- 
agement of  the  train. 

Lastly,  it  is  complained  that  the  court  modified  the  de- 
fendant's instructions  numbered  respectively  2,  5  and  7. 

The  second,  as  asked,  was  "  that  it  was  the  duty  of  the 
plaintiff  to  promptly  leave  the  car  upon  the  arrival  of  the 
train,  and  as  soon  as  the  train  came  to  a  stand  at  Elkhart; " 
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to  which  the  court  added  "  if  it  did  come  to  a  stand."  We 
do  not  believe  it  was  her  duty  to  leave  the  car  quite  so 
soon,  nor  that  the  modification,  if  improper,  could  do  any 
harm. 

The  fifth  and  seventh  were  in  substance  alike,  and  to  the 
effect  that  if  plaintiff  heard  the  announcement  of  the  station 
duly  made,  but  from  bewilderment  "  or  anyother  cause," 
failed  to  get  off  the  train  while  it  was  standing  there,  then  it 
was  her  duty  to  remain  on  it  and  not  attempt  to  get  off  while 
it  was  in  motion,  though  she  believed  she  could  do  it  safely; 
and  if  she  was  mistaken,  and  in  making  such  attempt  was 
injured,  the  defendant  was  not  liable  for  it.  The  court 
modified  them  by  adding  the  hypothesis  "  that  the  train 
stopped  a  reasonable  length  of  time  to  allow  passengers,  in 
the  exercise  of  reasonable  care  and  diligence,  to  get  off." 

The  modification  presents  the  main  question  in  the  case. 
Appellant's  contention  is  that  "  a  passenger  who  knowingly 
and  intentionally  jumps  (or  we  may  add  steps)  from  a  mov- 
ing train  to  prevent  being  carried  past  a  station  where  he 
designed  stopping,  is  guilty  of  contributory  negligence,  not 
as  a  matter  of  fact  but  as  one  of  law." 

We  understand  it  to  be  settled  in  this  State  that  as  a  rule 
negligence,  contributory  or  other,  and  whether  the  facts  be 
admitted  or  proved,  is  a  question  of  fact.  The  omission  of 
a  duty  enjoined,  or  commission  of  an  act  forbidden  by  stat- 
ute, are  recognized  exceptions.  So,  an  act  which  at  once 
strikes  the  minds  of  meti  in  general  as  desperate  or  plainly 
reckless,  like  jumping  from  a  train  moving  at  the  rate  of  fifty 
miles  an  hour,  is  one  about  which  it  might  y^ell  be  assumed 
that  no  man  fit  to  be  a  juror  would  entertain  a  question. 
But  no  such  act  is  described  in  these  instructions.  They 
describe  it  simply  as  jumping  or  stepping  from  a  car  while 
the  train  was  in  motion,  and  the  fact  is  known  to  be  that  it 
was  motion  just  resumed  after  stopping,  and  before  the  car 
had  been  carried  beyond  the  platform  of  the  station  at 
which  it  had  so  stopped.  Yet  counsel  have  referred  us  to 
numerous  decisions  and  treatises  as  authority  for  the  proposi- 
tion that  such  an  act  is  also  an  exception  to  the  rule.     With- 
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out  attempting  to  review  them,  or  those  cited  on  the  other 
side,  we  think  the  weight  of  authority  and  rciison  is  against 
it,  and  that  this  is  clearly  the  doctrine  of  the  Supreme 
Court  of  Illinois.  C.  &  A.  R.  K.  Co.  v.  Boiiitield,  104  111.  223; 
I.  C.  R.  II.  Co.  V.  Ilaskins.  115  Id  ;30(). 

Theselnstructions,  therefore,  might  well  have  lieen  refused. 
The  modification  brmight  them  into  harmony  with  those 
given  for  plaintiff  and  set  forth  the  court's  theory  of  the 
case,  which  was,  that  if  the  injury  was  attributable  to  the 
voluntary  act  of  the  plaintiff  alone,  without  fault  on  the 
part  of  the  defendant  (and  none  was  charged,  except  the 
failure  to  stop  the  train  for  a  time  reiisonably  suiH(*ient  to 
allow  her,  by  using  due  care  and  diligence,  to  get  off  while 
it  was  standing),  then  she  alone  must  suffer  the  consequences 
of  her  act,  whether  it  was  or  was  not  ordinarilv  careful.  In 
that  case,  the  defendant  would  sustain  no  more  relation  to 
it  than  would  the  other  passengers  or  any  stranger.  But 
if  it  was  the  negligence  of  the  defendant  that  raised  the 
question  whether  she  should  remain  on  the  train  or  attempt 
to  get  off  while  it  was  in  motion,  and  necessitated  her  judg- 
ment and  action  thereon,  and  she  judged  and  acted  as  ordi- 
narily careful  persons  generally  would  in  like  circumstances, 
then  the  injury  was  not  attributable  to  any  fault  on  her 
part,  but  to  the  negligence  of  the  defendant,  AVhile  her 
act  was  of  her  own  will,  the  circumstances  which  re(|uired 
her  to  act,  and  limited  her  to  one  of  two  onlv,  were  the 
direct  and  immediate  result  of  its  fault.  If  she  could  have 
had  her  own  will,  she  would  neither  have  remained  on  nor 
got  off  the  moving  train;  and  she  would  have  had  it,  as  was 
her  right,  if  defendant  had  done  its  duty  to  her. 

AVe  think  that  was  a  correct  view  of  the  law.  I.  C.  R.  R. 
Co.  V.  Able,  59  111.  132;  C.  &  A.  R.  R.  Co.  v.  Boniiield, 
sttpra;  C.  &  E.  I.  R.  R.  Co.  v.  OTonnor,  119  111.  580. 

The  questions  of  fact — w^hether  defendant  was  negligent, 
and  plaintiff  acted  with  ordinary  care — were  fairly  submitted 
to  the  jury,  and  their  finding  seems  to  have  been  fairly  sup- 
ported by  the  evidence.  Perceiving  no  material  error  in  the 
record,  the  judgment  will  be  affirmed. 
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Cleyeland^  Cincinnati^  Gliicago  &  St.  L.  Ry.  Co.  v.  Bice. 

1.  Practice — Pleading — TVithdraival  of  a  Count — Effect  of,  etc, — The 
withdrawal  of  a  count  in  a  declaration,  though  a  disclaimer  (ft  all  right 
to  recover  under  it,  does  not  take  it  out  of  being  as  a  subject  of  reference. 
It  can  not  thereafter  operate  per  se  as  an  averment  of  anything  in  the 
suit,  but  it  is  still  in  existence  and  a  part  of  the  same  pax>er  with  the 
other  counts. 

2.  Ibidem, — ^Where  the  beginning  of  the  first  count  of  a  declaration 
in  case  was  as  follows:  **  In  tlie  Macoupin  County  Circuit  Court,  State 
of  Illinois,  February  term,  1891,  Emmet  T.  Rice,  the  plaintiff,  by  R.  B. 
Shirley,  his  attorney,  complains  of  the  Cleveland,  Cincinnati,  Cliicago  & 
St.  Louis  Railroad  Company,  defendant,  of  a  plea  of  trespass  on  the  case, 
for  that,  whereas,"  etc.,  alleging  that  the  defendant  on  a  day  mentioned, 
etc.  And  the  beginning  of  second  count  was  as  follows;  "And  whereas 
also  the  said  defendant  before  and  on  the  day  aforesaid,  in  the  county, 
was  a  railroad  corporation,"  etc.  And  upon  the  ti-ial  the  plaintiff  with- 
drew his  fii*st  count.  It  was  held,  that  the  withdrawn  count  was  still  in  the 
case  for  the  purpose  of  reference,  containing  as  it  did  the  statement  of  a 
certain  time  and  place  of  certain  alleged  occurrences,  and  that  the 
second  count  might  properly,  by  clear  reference,  incorporate  them  in  its 
own  averment  of  other  occurrences. 

3.  Verdict — Conflicting  Testimony. — Where  the  evidence  is  conflicting 
and  the  jury  find  a  certain  way,  if  there  was  evidence  enough  to  support 
their  finding  it  will  not  be  disturbed. 

4.  Railroads — Injury  to  Stock  on  the  Track — Engineer's  Duty. — 
"Whenever  the  danger  of  a  collision  between  a  railroad  train  and  horses 
upon  the  track  becomes  apparent,  whether  by  their  coming  upon  the 
tra<?k  through  no  fault  of  the  company,  or  otherwise,  it  is  the  duty  of  the 
engineer  to  use  whatever  appropriate  means  he  reasonably  can  to  pre- 
vent or  avoid  the  collision  and  injury. 
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Memorandnm. — Action  for  injuries  to  stock.  Appeal  from  a  judg- 
ment for  the  defendant  rendered  by  the  Circuit  Court  of  Macoupin 
County;  the  Hon.  James  A.  Creighton,  Circuit  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1891,  and  approved.  Opinion  filed  Octo- 
ber 24,  1892. 

The  opinion  states  the  case. 

Instruction  referred  to  in  the  opinion  of  the  court : 

The  court  instructs  the  jury,  that  although  they  may  believe  from  the 
evidence  that  the  engineer  of  the  defendant's  train  saw  a  number  of 
horses  grazing  on  the  defendant's  right  of  way,  near  the  line  of  its  track, 
before  they  came  onto  the  track,  then  he  would  not  be  requued  to 
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sound  the  alarm  wliistle  or  stop  the  train  (until  they  came  upon  the 
track)  and  the  danger  of  striking  them  became  apparent,  and  if  the  jury 
believe  from  the  evidence  in  this  case  that  the  defendant's  servant,  the 
engineer  (as  soon  as  the  horses  came  on  the  track),  used  all  reasonable 
diligence  to  alarm  said  horses  and  stop  the  train,  and  did  stop  the  train 
as  soon  as  it  could  have  been  done  by  the  exercise  of  due  diligence,  then 
the  defendant  in  this  case  can  not  be  held  guilty  of  negligence ;  and  if 
the  jury  so  believe  from  all  the  evidence  in  the  case,  they  should  find 
the  defendant  not  guilty. 

The  court  refused  to  give  the  above  instruction  as  asked 
by  the  defendant,  but  gave  the  same  in  a  modified  form, 
as  follows : 

The  court  instructs  the  jury  that,  although  they  may  believe  from  the 
evidence  that  the  engineer  of  the  defendant's  train  saw  a  number  of 
horses  grazing  on  its  right  of  way  near  the  line  of  its  track,  he  would 
not  be  required  to  sound  the  alarm  whistle  or  stop  the  train  until  the 
danger  of  striking  them  became  apparent ;  and  if  the  jury  believe  from 
the  evidence  in  this  ctise  that  the  defendant's  servant,  the  engineer,  as 
soon  as  the  danger  of  striking  the  horses  became  appaient.  used  all  rea- 
SDuable  diUgence  to  alarm  said  horses  and  stop  the  train,  and  did  stop 
the  train  as  soon  as  it  could  have  been  done  by  the  exercise  of  due  dil- 
igence, then  the  defendant  in  this  case  can  not  be  held  guilty  of  neg- 
ligence, and  if  the  jiuy  so  believe  from  all  the  evidence  in  this  case, 
they  should  find  the  defendant  not  guilty. 

Appellant's  Brief. 

"  In  framing  a  second  or  subsequent  count  for  the  same 
cause  of  action,  care  was  and  still  is  essential  to  avoid  anv 
unnecessary  repetition  of  the  same  matter;  and  by  an  in- 
ducement in  the  first  count,  applying  any  matter  to  the  fol- 
lowing counts,  and  by  referring  concisely  in  the  subsequent 
counts  to  such  inducement  much  unneces'sary  prolixity  may 
be  avoided;  and  this  is  usual  in  actions  for  words,  and  proper 
to  be  attended  to  in  all  cases.  But  unless  the  second  count 
expressly  refers  to  the  first,  no  defect  therein  will  be  aided 
by  the  preceding  count;  for  though  both  counts  are  in  the 
same  declaration,  yet  they  are  for  all  purposes  as  distinct  as 
if  they  were  in  separate  declarations  and  consequently  they 
must  independently  contain  all  necessary  allegations,  or  the 
latter  count  must  expressly  refer  to  the  fonner."  Chitty's 
Plead.,  Yol.  1,  Sec.  414. 

"  When  the  plaintiff  makes  two  or  more  different  state- 
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ments  of  one  and  the  same  cause  of  action  each  several 
statement  is  called  a  count  and  all  of  them  collectively  con- 
stitute a  declaration.  In  all  cases,  however,  in  which  there 
are  two  or  more  counts,  whether  there  is  actually  but  one 
cause  of  action  or  several,  each  count  purports  upon  the  face 
of  it  to  declare  distinct  right  of  action  unconnected  with 
that  stated  in  any  of  the  other  counts.  Bouvier's  Law  Dic- 
tionary, 323. 

"  Nothing  can  be  intended  after  verdict  but  what  was 
expressly  stated  in  the  record  or  necessarily  implied  from 
those  facts  which  w- ere  stated."  I.  T.  Rep.  141,  Tidd's  Prac- 
tice, 9th  Ed.  919.  "  If  a  declaration  contains  several  counts, 
any  of  which  is  wholly  defective,  and  general  damages  upon 
the  whole  declaration  be  given,  the  judgment  will  be  ar- 
rested or  reversed  on  error."     Chitty's  Plead.,  Vol.  1,  682. 

*'  The  owner  of  cattle  killed  at  a  railroad  crossing  must 
prove  by  the  preponderance  of  the  evidence  that  his  cattle 
were  killed  by  the  negligence  of  the  employes  of  the  road." 
T.  II.  &  I.  R.  R.  Co.  v.  Tuterwiler,  16  Brad.  197;  Jackson- 
ville G.  L.  &  C.  Co.  V.  Barber,  16  Brad.  206. 

The  instructions  of  the  court  should  be  restricted  to  the 
issues  made  by  the  evidence  and  pleadings.  Kollen  v.  Wind- 
sor et  al.,  11  la.  190;  Iron  Mountain  Bank  v.  Murdock,  62 
Mo.  70;  Hall  v.  Strode,  28  N.  W.  Rep.  312.  When  the 
declaration  alleges  negligence  of  the  defendant  as  the 
ground  of  liability  it  is  a  fatal  objection  to  the  instructions 
that  they  direct  the  attention  of  the  jury  to  other  and 
different  elements  of  liability.  Chi.  &  Alton  R.  R.  Co.  v. 
Mock,  77  111.  141;  Colum.  C,  C,  &  I.  R.  R.  Co.  v.  Twesh, 
68  m.  545. 

John  T.  Dye  and  A.  N.  YANCEr,  attorneys  for  appellant. 

Appellee's  Bkief. 

Even  if  a  railroad  is  fenced  and  though  stock  get  on 
where  the  company  is  not  bound  to  fence,  yet  the  employes 
must  use  ordinary  care  and  diligence  to  avoid  injuring  stock 
which  may  be  on  the  road.  111.  Cent.  R.  R.  Co.  v.  Middle- 
worth,  46  111.  494;  111.  Cent.  R.  R.  Co.  v.  Baker,  47  111.  295. 
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Where  stock  are  upon  the  track  and  a  train  is  approach- 
ing, though  down  a  slight  grade,  and  the  engine  driver,  in- 
stead of  stopping  his  train,  pursues  them  to  a  point  on  the 
track  where  there  is  little  probability  the  animals  will 
leave  the  track,  and  they  are  overtaken  and  killed,  the  com- 
pany is  guilty  of  gross  negligence  notwithstanding  it  may 
appear  the  animals  got  on  within  the  limits  of  a  town.  111. 
Cent.  K  E.  Co.  v.  Baker,  47  111.  295. 

Where  stock  is  killed  on  a  railroad  and  the  engineer 
could,  by  tiie  use  of  ordinary  care  and  skill,  without  danger, 
have  stopped  the  train  in  time  to  avoid  the  collision,  although 
the  animals  were  wrongfidly  on  the  track,  the  company  is 
nevertheless  liable.  T.,  P.  &  W.  K  K.  Co.  v.  Bray,  57  111. 
514;  T.,  P.  &  W.  R.  E.  Co.  v.  Iiigraham,  58  111.  120;  P.  & 
D.  E.  E.  Co.  V.  MuUins,  CG  111.  520. 

AVhere  stock  get  on  a  railroad  track  in  the  day  time  and 
can  be  seen  by  the  engineer  half  a  mile,  it  is  gross  negligence 
not  to  slacken  the  speed  of  the  train  in  time  to  avoid  the 
danger.  Chicago  &  N.  W.  Ey.  Co.  v.  Barrie,  55  III.  220; 
Eockford,  E.  I.  &  St.  X.  E.  E.  Co.  v.  Linn,  07  111.  109. 

It  is  a  settled  princii)le  by  the  courts  in  this  State,  in  a 
long  line  of  decisions,  that  where  the  evidence  is  conflicting 
the  verdict  will  not  be  disturbed  unless  it  is  manifestly 
against  the  weight  of  the  evidence.  Jacquin  v.  Davidson, 
49  111.  82;  City  of  Chicago  v.  Torgerson,  00  111.  200;  City  of 
Galesburg  v.  Higby,  01  111.  287;  Fitch  v.  Zimmer,  52  111. 
120;  Chicago  A.  &  St.  L.  E.  E.  Co.  v.  Stover,  03 111.358. 

"The  question  of  negligence  is  one  of  fact  which  must  be 
left  to  the  jury  for  determination."  Is'orthern  Line  Packet 
Co.  v.  Binninger,  70  111.  571. 

E.  B.  Shirley,  attorney  for  appellee. 

Opinion  of  the  Court,  tlie  Hon,  George  Tf.  Pleasants^ 
Judge, 

Appellee  recovered  judgment  below  for  $225  damages  for 
the  loss  of  two  horses  killed  on  the  track,  and  by  a  train  of 
appellant. 
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The  declaration  contained  two  counts,  one  charging 
neglect  to  erect  arid  maintain  sufficient  fences,  under  the  stat- 
ute, and  the  other  carelessness  in  the  management  of  the 
train,  to  which  the  defendant  pleaded  not  guilty.  Just  as  the 
trial  was  about  to  commence,  or  just  after  it  commenced, 
on  leave  of  court  obtained  over  a  general  objection,  plaintiff 
withdrew  the  first  count,  and  it  is  claimed  that  this  left  the 
second  without  any  statement  of  venue,  title,  parties,  time  or 
place.  Nevertheless,  the  defendant  went  on  and  tried  the 
case  on  the  geneiul  issue,  taking  its  chances  of  a  favorable 
verdict.  ^ 

If  the  declaration  was  in  fact  left,  bv  the  withdrawal  of 
the  first  count,  without  any  statement  of  these  matters,  we 
are  of  opinion  that,  whether  they  were  formal  only  or  sub- 
stantial, such  omission  was  cured  by  the  verdict,  because  the 
issue  joined  required  proof  of  them,  without  which  it  is  not 
to  be  presumed  that  the  judge  would  have  allowed  or  the 
jury  given  the  verdict  that  was  returned*  1  Chitty  on 
PL  673. 

But  we  do  not  concede  that  it  was  in  fact  so  left.  It 
begins  thus:  *^In  the  Macoupin  County  Circuit  Court, 
State  of  Illinois,  February  term,  1891,  Emmet  T.  Kice,  the, 
plaintiff,  by  R.  B.  Shirley,  his  attorney,  complains  of  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railroad  Com- 
pany, defendant,  of'  a  plea  of  trespass  on  the  case."  We 
understand  that  these  statements,  in  a  declaration  contnin- 
ing  several  counts,  are  distinct  from  each  but  applicable 
alike  to  all.  They  set  forth  the  title  of  the  court,  venue, 
names  of  parties  and  form  of  action,  but  no  cause  of  action. 
That  is  reserved  for  the  counts  respectively,  which  should 
also  state  directly  or  by  reference,  the  time  and  place  of 
occurrence  of  the  several  facts  relied  on  as  constituting  it. 
The  first  count  follows,  beginning,  "  For  that  whereas," 
etc.,  alleging  that  the  defendant,  on  a  day  inentlonefl^  was 
a  railroad  corporation,  operating  a  railroad  through  the 
county  named^  and  which  had  then  been  open  for  use  more 
than  six  months;  that  it  neglected  to  fence,  and  that,  by 
reason  thereof,  plaintiff's  horses  then  and  there  strayed  and 
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went  upon  the  road  where  it  ought  to  have  been  fenced, 
and  so  were  struck  by  defendant's  engine  and  killed. 

The  second  count,  beginning  *'  and  whereas,  also,"  avers 
that  "  the  defendant  before  and  on  the  day  aforesaid^  in  the 
county  aforesaid^  was  a  railroad  corporation,'*  etc.,  and  the 
other  facts  as  having  occurred  "then  and  there."  The 
withdrawal  of  the  jBrst  count,  though  a  disclaimer  of  all 
right  to  recover  for  the  negligence  therein  charged,  did  not 
take  it  out  of  being,  as  a  subject  of  reference.  It  could  not 
thereafter  operate  per  se  as  an  averment  of  anything  in  this 
suit,  but  it  was  still  in  existence  and  a  pqft  of  the  same 
paper  with  the  second  count.  Containing,  as  it  did,  the  state- 
ment of  a  certain  time  and  place  of  certain  alleged  occur- 
rences, the  second  count  might  properly,  by  clear  reference, 
incorporate  them  in  its  own  averment  of  other  occurrences. 
In  this  case  there  can  be  no  doubt  as  to  the  reference 
intended. 

The  evidence  shows  that  the  horses  in  question  were  being 
kept  in  a  well  fenced  ptisture  of  H.  S.  Dorsey,  east  of  and 
adjoining  the  town  of  Gillespie;  that  they  escaped  during 
the  night  of  July  23,  1890,  tlirough  a  gate  oi>ening  on  a 
highway  about  twenty  rods  from  the  railroad,  and  were 
killed  at  a  culvert  a  mile  and  a  quarter  west  of  the  station 
by  a  freight  train  of  twenty-six  loaded  cars,  going  west,  at 
about  sunrise  on  the  following  morning.  Their  escajxe  is 
not 'attributed  to  any  negligence  of  ap];)ellee,  who  was  then 
in  Cincinnati,  or  of  Mr.  Dorsey,  who  had  stock  of  his  own 
and  of  other  parties  in  the  pasture  and  took  good  care  to 
have  it  safe  for  them.  IIow  the  gate  came  to  be  opened 
did  not  appear. 

Besides  the  engineer  and  fireman,  whose  testimony,  if  true, 
would  fully  exonerate  the  railroad  company,  only  one  wit- 
ness was  introduced  who  claimed  to  have  seen  the  killing, 
and  he  claimed  to  have  seen  it  from  the  window  of  an  upper 
room  in  a  farm  house  an  eighth  of  ^mile  from  the  cul- 
vert. The  other  evidence  on  the  part  of  the  appellee  was 
circumstantial — relating  mainly  to  the  whistling  heard  and 
the  horse  tracks  seen. 
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It  appears  that  the  railroad  from  Gillespie  to  the  culvert 
is  straight,  on  a  level  prairie,  with  nothing  to  obstruct  the 
view  from  a  train  of  the  whole  right  of  way.  There  was  a 
public  crossing  west  of  the  station,  not  over  a  quarter  of  a 
mile  distant,  and  a  private  crossing  about  ten  telegraph 
poles  east  of  the  culvert.  The  distance  between  poles  was 
variously  stated  at  150  to  180  feet.  Appellee's  horses,  run- 
ning west,  were  overtaken  at  the  culvert.  One  was  knocked 
oflf  the  track  and  died  soon  after;  the  other  was  cut  in  two  and 
part  of  the  carcass  carried  something  more  than  the  distance 
of  four  telegraph  poles  beyond  the  culvert. 

The  engineer  testified  that  he  whistled  for  the  crossing 
just  west  of  the  station;  that  he  saw  six  or  eight  head  of 
horses  on  the  south  side  of  the  track;  that  a  mile  and  a  half 
west  he  saw  them  come  upon  the  track;  that  they  came 
about  thirty-five  feet  ahead  of  the  engine  and  about  one 
hundred  yards  east  of  the  culvert;  that  as  soon  as  they  came 
up  he  gave  the  signal  of  alarm — a  succession  of  short  whistles 
— called  for  brakes,  reversed  his  engine  and  stopped  about  one 
hundred  and  fifty  feet  west  of  the  culvert;  that  he  was  then 
running  at  the  rate  of  ten  or  twelve  miles  an  hour,  and  that 
ftom  the  time  they  came  on  the  track  he  could  not  have 
stopped  the  train  before  it  reached  the  culvert.  As  to  all 
these  particulars  he  was  corroborated  by  the  fireman. 
Neither  of  them  intimated  that  after  the  whistling  for  the 
public  crossing  near  the  station  there  was  any  slacking  of 
speed  or  any  alarm  given  until  the  train  was  only  about 
three  hundred  feet  from  the  culvert,  or  that  the  horses  came 
on  the  track  until  then,  and  then  only  about  thirty-five  feet 
in  front  of  the  engine.  If  they  did  not  positively  assert, 
they  clearly  imply  the  contrary.  But  they  were  distinctly 
contradicted  by  four,  if  not  five  disinterested  witnesses  as 
to  the  whistling  and  by  three  of  them  also  as  to  where  the 
horses  were  on  the  track.  The  attention  of  Mr.  Dorsev  and 
Mr.  Francis  was  attracted  by  the  short,  rapid,  stock-alarm 
whistling,  which  must  have  been  begun  after  the  train  passed 
the  public  crossing,  and  when  three-quarters  of  a  mile  from 
the  culvert,  w^hich  was  continued  for  quite  a  while  and  after 
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an  interraissiou  renewed  when  near  it.  John  Smith,  a 
fanner  living  an  eighth  of  a  mile  from  the  culvert,  was  just 
getting  out  of  bed  when  he  heard  this  whistling,  continued, 
as  he  says,  something  like  a  minute  or  two.  Mv,  Harms, 
living  with  him,  was  awakened  by  it,  got  up  after  hearing 
it  twice  and  went  to  the  window,  from  which  he  saw  the 
tmin,  about  a  quarter  of  a  mile  from  the  culvert,  and  a 
bunch  of  horses  running  ahead  of  it,  about  forty-five  or  fifty 
yards,  some  on  the  track  and  some  on  tlie  sules  of  it,  and 
watched  thom  until  they  Tvere  struck.  Mr.  Uorsoy  and  Mr. 
Francis,  who  were  there  directly  afterward,  saw  tracks  of 
horses  running  west,  and  barefooted,  as  were  jilaintiirs,  two 
telegraph  poles  e<ast  of  Mr.  Francis  crossing,  and  twelve 
(being  over  2,000  feet)  east  of  the  culvert.  They  Avent 
no  further  east  to  look  for  ti'acks.  At  about  the  distance 
from  the  culvert  that  the  engineer  says  they  came  on  the 
track,  these  witnesses  saw  whore  one  went  off.  Mr.  Dorsev 
did  not  examine  the  track  between  these  points,  but  Mr. 
Francis  walked  the  whole  of  it,  and  his  recollection  is  that 
the  horse  tracks  were  on  it  all  the  way.  This  testimony 
can  not  be  reconciled  with  that  of  the  train  hands.  If  true, 
it  tends  to  show  that  the  danger  to  these  horses  must  haVe 
been  apparent  to  the  engineer  from  a  point  at  least  half  a 
mile  east  of  the  culvert,  within  which  distance  he  could 
easily  have  put  the  train  under  control  sufficient  to  stop 
whenever  it  should  reasonably  appear  to  be  necessary  in 
order  to  avoid  it;  and  whether  he  failed  to  do  it  and  such 
failure  was  culpable  negligence,  were  questions  for  the  jury. 
We  think  there  was  evidence  enough  to  support  their  finding. 

It  was  said  that  there  was  no  evidence  in  tlie  record  tend- 
ing to  show  that  the  appellant  was  in  any  way  connected 
with  tlie  injury  complained  of.  In  making  that  point,  how- 
ever, counsel  were  thinking  only  of  the  evidence  on  the  part 
of  the  plaintiff;  for  it  was  very  clear  that  if  he  did  not 
prove  it  the  defendant  did,  most  distinctly,  by  half  a  dozen 
of  its  employes,  including  the  engineer  and  fireman. 

We  see  no  error  in  the  refusal  of  the  court  to  admit  evi- 
dence that  the  railroad  was  well  fenced.     The  direct  issue 
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on  that  point  was  eliminated  by  the  withdrawal  of  the  first 
count,  and  it  does  not  appear  that  this  evidence  might  have 
been  material  to  the  issue  on  the  second.  It  was  not  sul>- 
mitted  to  the  jury  by  the  first  instruction  for  plaintiff. 
The  sufficiency  of  the  fence  was  rather  thereby  admitted. 

Two  instructions  were  asked  and  given  for  the  plaintiff, 
the  first  of  which  is  criticised  for  ambiguity.  We  perceive 
in  it  no  such  want  of  clearness  as  might  mislead  the  jury. 
The  rule  of  law  announced  in  it  is  substantially  conceded 
by  the  first,  asked  and  given  for  the  defendant,  and  in  our 
judgment  is  correct. 

For  defendant  the  court  was  also  asked  to  instruct  abso- 
lutely to  the  effect  that  the  engineer,  seeing  horses  grazing  on 
the  right  of  way  near  the  track,  would  not  bo  required  to 
sound  the  alarm  whistle  or  stop  the  train  until  they  ^^  came 
upon  the  tracks  and  the  danger  of  striking  them  became 
apparent;  '^  which  the  court  modified  by  striking  out  the 
words  in  italics,  and  gave  as  so  modified.  Of  this  action 
serious  complaint  is  made.  We  think  it  groundless.  The 
instruction  as  asked  was  of  the  old-fashioned  kind,  given 
when  the  courts  assumed  to  tell  the  jury  that  specific  acts 
or  omissions  were  or  were  not  negligent.  It  assumes  that 
the  horees  were  seen  to  be  only  grazing  until  they  came 
upon  the  track,  and  that  the  issue  was  whether  the  engineer 
ought  to  have  sounded  the  alarm  whistle  or  stopped  the 
train  sooner  than  he  did,  whereas,  the  real  issue  was  whether 
there  was  a  want  of  ordinary  care  in  the  management  of  the 
train — culpable  negligence — whether  in  failing  to  whistle,  or 
to  stop,  or  to  slow  up,  or  otherwise,  causing  the  injury.  We 
think  the  law  is  and  ought  to  be  that  whenever  the  danger 
of  collision  becomes  apparent,  whether  by  their  coming 
upon  the  track  or  otherwise,  it  is  the  duty  of  the  engineer 
to  use  whatever  appropriate  means  he  reasonably  can  to 
prevent  or  avoid  it. 

On  the  whole,  the  instructions  given  for  the  defendant 
were  favorable,  as  the  law  would  warrant,  and  the  case 
required. 

Seeing  no  substantial  error  in  the  record  we  must  affirm 
the  judgment. 


60  Appellate  Courts  of  Illinois, 


Vol.  4"<.]  City  of  Jacksonville  v.  Headen. 


City  of  Jacksonyille  y.  Headen. 

1  Judgment  Erroneous^Amendment  at  a  Subsequent  Term  of  Court 
— Practice— AdditioficU  Record, — ^A  juilgment  was  entered  against  the 
city  of  Jacksonville  for  costs  in  a  suit  for  a  violation  of  an  ordinance. 
Pending  an  appeal,  at  a  subsequent  term  of  the  Circuit  Court  the  cause  was 
redocketed,  and  on  motion  of  the  defendant,  an  order  was  made  amending 
the  judgment  by  striking  out  so  much  of  the  record  as  related  to  costs; 
tlien  an  additional  record  was  filed  in  the  Appellate 'Court  showing  the 
motion,  the  hearing  by  the  court  of  the  arguments  of  counsel,  the  rulings 
allowing  the  motion,  etc.,  to  which  rulings  the  plaintiff  then  and  there 
excepted,  etc.    It  was  held  that  the  amendment  was  proper. 

2.  Disorderly  Conduct. — It  is  not  the  law  that  any  threatening  or 
insulting  word,  gesture  or  n;iotion  amounts  to  disorderly  conduct.  It 
may  be  of  such  a  character  or  so  provoked  or  conditioned  as  to  be  fully 
justified. 

3.  Disorderly  Conduct— What  m,  etc.— A  farmer  who  resided  in  Mor- 
gan county  more  than  half  a  centmy,  and  notwithstanding  some  habits 
not  to  be  commended,  was  upon  the  whole  a  respectable  man  and  good 
citizen,  went  to  Jacksonville,  where  he  took  one  drink  of  whisky  and 
two  glasses  of  beer,  was  a  little  loud  in  a  pohtical  discussion  and  swore 
some  about  the  tariff,  but  according  to  the  great  preix>nderance  of  the 
evidence,  he  was  not  intoxicated,  used  no  obscene  language,  and  showed 
no  disposition  to  harm  anybody.  It  is  field,  that  the  verdict  of  jiu-y  find- 
ing that  he  was  not  guilty  of  violating  an  ordinance  of  the  city  against 
conducting  himself  in  a  disorderly  manner  would  not  be  disturbed. 

Memorandnm. — Action  for  a  violation  of  a  city  ordinance.    Appeal 
from  a  judgment  for  the  defendant  rendered  by  the  Circuit  Court  of 
Morgan  County,  the  Hon.   Cyrus  Epler,  Circuit   Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1891,  and  affirmed.     Opinion  filed 
October  24,  1892. 


Appellant's  Statement  of  the  Case. 

Thomas  0.  Headen  was  arrested  on  August  9,  1S90, 
without  a  warrant,  by  a  police  officer  of  the  city  of  Jack- 
sonville, who  lodged  against  him  three  charges,  namely: 
drunkenness,  disorderly  conduct,  and  obscene  and  profane 
language,  tending  to  disturb  the  peace.  On  the  trial  of  the 
case  before  a  justice  of  the  peace,  he  was  found  guilty  of 
each  offense  charged,  and  was  fined  §9,  with  costs  of 
suit.    In  the  Circuit  Court  the  cause  was  tried  before  a  jury, 
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on  appeal,  and  the  defendant,  Headen,  was  acquitted,  and 
judgment  rendered  for  the  defendant  against  the  city  in  bar 
and  for  costs. 

At  the  following  term  of  the  Circuit  Court,  on  motion  of 
the  defendant,  the  cause  was  re-docketed  and  an  order  made 
amending  that  record  by  striking  out  that  part  of  the 
judgment  relating  to  costs. 

Appellant's  Brief.  ' 

For  the  city,  we  contend  that  drunkenness  is  provable  by 
opinion. 

"  The  opinion  of  an  ordinary  witness  as  to  whether  a  cer- 
tain person  was  sober  or  intoxicated  is  admissible."  Law- 
son  on  Expert  and  Opinion  Evidence,  page  473,  sub-rule  3. 
''  Whether  a  pei'son  is  nervous,  or  excited,  or  calm,  or 
whether  drunk  or  scb^r,  are  facts  patent  to  the  observation 
of  all,  and  their  comprehension  requires  no  peculiar  scien- 
tific knowledge."     Dimmick  v.  Downs,  82  111.  570,  572. 

On  a  trial  for  murder,  a  witness  testified  that  he  saw  the 
defendant  at  the  time  of  the  killing.  He  was  then  asked  : 
"  From  his  conduct  and  deportment,  and  other  facts  con- 
nected with  it,  state  whether,  in  your  judgment,  he  was  to 
any  considerable  extent  under  the  influence  of  intoxicating 
liquors."  His  answer  was  excluded.  IJel/I,  error.  People 
V.  Eastwood,  14  N.  Y.  562;  Lawson,  Expert  Evidence, 
page  475. 

"  Whether  a  person  is  drunk  or  sober,  or  how  far  he  was 
affected  by  intoxication,  is  better  determined  by  the  direct 
answer  of  those  who  have  seen  him  than  by  their  descrip- 
tion of  his  conduct."     People  v.  Eastwood,  14  N.  Y.  562. 

"  A  witness  may  state  whether  or  not  a  person  had  the 
appearance  of  being  intoxicated,  and  such  a  statement  of 
appearance  would  be  the  statement  of  a  fact.  Facts  which 
are  latent  in  themselves,  and  only  discoverable  by  way  of 
appearance  more  or  less  symptomatic  of  the  existence  of  the 
main  fact,  may,  from  their  very  nature,  be  shown  by  the 
opinions  of  witnesses  as  to  the  existence  of  such  appearance 
or  symptoms.     Sanity,  intoxication,  the  state  of  health  or 
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of  the  affections,  are  facts  of  this  character.  1  Greenleaf, 
Evidence,  Sec.  44:0a."  City  of  Aurora  v.  Hillman,  90  111. 
61,  66. 

Richard  Yates  and  Fred.  H.  Howe,  attorneys  for  appel- 
lant. 

Appellee's  Brief. 

8ec.  40  of  Chapter  53  of  the  Revised  Statutes,  quoted  and 
referred  to  in  Town  of  Nokorais  v.  Harkey,  31  App.  Ct. 
Rep.,  p.  107,  does  not  in  terms  apply  to  courts  of  record. 
That  section,  as  amended  by  the  laws  of  1873  (see  Session 
Laws  1873,  page  93,  same  as  Session  Laws  1871-2,  p.  420), 
applies  only  to  justices  of  the  peace  and  constables. 

Oscar  A.  DeLeuw  and  F.  D.  McA^voy,  attorneys  for  ap- 
pellee. 

Opinion  of  the  Court,  the  Hon.  George  W.  Pleasants^ 
Judge, 

Appellee  was  arrested  without  warrant  by  a  police  officer 
of  the  city,  who  lodged  charges  against  him  for  viohition  of 
the  ordinances  in  three  particukrs,  namely  (1),  being  found 
in  a  state  of  intoxication  in  a  public  place  in  said  city;  (2) 
using  obscene  language  in  such  manner  as  to  disturb  the 
peace  and  quiet  of  the  neighborhood  or  of  those  passing 
through  the  streets;  and  (3)  conducting  himself  in  a  disor- 
derly manner  in  a  public  place  in  said  city.  From  the 
judgment  of  the  justice  of  the  peace  an  appeal  was  taken  to 
the  Circuit  Court,  and  on  trial  by  jury  the  defendant  was 
acquitted,  a  motion  for  a  new  trial  overruled,  and  judgment 
entered  against  the  plaintiff  in  bar  and  for  the  costs. 

An  additional  record  was  filed  in  this  court,  from  which 
it  appears  that  at  the  following  term  of  the  Circuit  Court, 
on  motion  of  the  defendant,  the  cause  was  there  re-docketed 
and  an  order  made  amending  the  record  by  striking  out  so 
much  of  it  as  related  to  costs. 

A]ipellant  claims  that  the  judgment  was  not  amendable 
in  that  particular,  on  motion,  at  a  subsequent  term,  and  that 
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the  additional  record  does  not  show  any  notice  to  plaintiff 
of  the  motion  to  amend. 

The  additional  record  shows  the  motion,  the  hearing  by 
the  court  of  the  arguments  of  counsel  thereon,  and  the 
rulings  allowing  the  motion  and  ordering  the  amendment, 
and  then  proceeds  as  follows :  "  To  which  rulings  and  orders 
of  the  court  the  plaintiff  then  and  there  excepted  and  does 
still  except.  And  plaintiff  prays  an  appeal  to  the  Appel- 
late Court,  which  appeal  is  granted,  and  bill  of  exce])tiQns 
to  be  signed  in  fourteen  da\^s  by  consent  of  parties."  Then 
follows  the  certificate  of  the  clerk  that  "  the  above  and  fore- 
going is  a  full,  true  and  complete  copy  of  the  record  in  the 
case  of  The  City  of  Jacksonville  v.  Thomas  C.  Ileaden 
(re-docketed)  in  said  Circuit  Court,  at  the  ilay  term,  A.  D. 
1801,  of  said  court."  The  "above  and  fore^oin'j"  does  not 
include  any  appeal  bond  or  bill  of  exccj)ti(nis ;  and  since 
the  grounds  on  which  the  amendment  was  ordered  do  not 
appear,  w^e  must  presume  it  was  properly  shown  that  the 
court  at  the  preceding  terms  did  not  in  fact  adjudge  costs 
against  the  city,  and  that  the  error  in  the  record  was  cleri- 
cal. Nor  does  it  appear  that  any  objection  to  the  allowance 
of  the  motion  was  made  on  the  ground  that  proper  notice 
of  it  had  not  been  given.  It  seems  that  counsel  for  the 
plaintiff  was  present  and  heard  on  the  motion.  We  there- 
fore hold  the  amendment  proper. 

On  the  issues  of  fact  forty-four  witnesses  were  examined, 
of  whom  thirty-seven  w^ere  introduced  by  the  defendant. 
There  was  evidence,  and  not  a  little,  clearly  tending  to  dis- 
prove each  of  the  charges.  In  view  of  the  character  and 
amount  of  it,  the  alleged  errors  on  the  action  of  the  court 
are  deemed  unimportant  to  consider  at  any  length.  It  is 
not  clear  that  the  court  did  exclude  the  opinion  of  any  wit- 
ness, as  opinion  founded  upon  any  proper  basis  on  the  ques- 
tion of  defendant's  intoxication,  lilere  gueswses,  from  appear- 
ances which  might  as  well  be  due  to  other  and  innocent 
causes,  were  not  proper  evidence.  All  of  tlie  facts  from 
whfch  a  judgment  that  he  was  intoxicated  could  be  formed 
were  before  the  jury,  and  the  suspicion  or  guess  of  a  witness 
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who  knew  onlv  such  as  of  themselves  were  not  a  sufficient 
basis  for  an  opinion  could  not  aid  them.  Such  was  the  case 
of  Ilendereon.  After  stating  the  facts  he  observed,  he  was 
asked  to  state  "  whether  or  not  the  defendant  was  under 
the  influence  of  liquor,  and  if  so,  to  what  extent,"  and  an- 
swered, "  I  had  not  seen  him  drinking  any  and  I  could  not 
say."  He  evidently  understood  that  the  appearances  he 
had  observed  and  stated  might  as  well  be  due  to  other 
causes,  and  hence  could  form  no  admissible  opinion  as  to 
what  in  fact  caused  them.  The  "  opinion  "  of  the  witness, 
Woods,  who  was  introduced  by  defendant,  was  objected  to 
by  plaintiff  and  excluded.  These  are  the  only  instances 
mentioned  in  which  the  court  so  ruled.  They  must  have 
been  considered  as  exceptional,  since  in  many  others  it  was 
admitted.  Counsel  concedes  that  the  pre])onderance  of  the 
evidence  admitted  on  the  question  of  defendant's  intoxica- 
tion was  in  his  favor.  They  say  the  jury  "  should  have  ac- 
quitted as  to  drunkenness  (and  perhaps  as  to  obscene  lan- 
guage), but  they  should  have  convicted  as  to  disorderly 
conduct."  We  think  no  e\idence  offered  that  was  material, 
or  might  have  led  to  a  different  finding  upon  those  charges, 
was  excluded. 

It  is  said  that  in  failing  to  convict  of  disorderly  conduct 
the  jury  must  have  ignored  the  evidence  for  plaintiff,  and 
that  this  may  have  been  induced  by  the  action  of  the  court 
in  its  ruling  upon  instructions  asked  by  plaintiff.  Among 
these  were  three,  alike  in  substance  and  form  except  as  they 
applied  respectively  to  the  different  charges,  and  the  court 
gave  those  relating  to  intoxication  and  the  use  of  obscene 
language,  but  refused  that  relating  to  disorderly  conduct. 
The  suggestion  is  that  the  court  having  thus  called  the  at- 
tention of  the  jury  to  the  two  and  ignored  the  third,  it  is 
not  surprising  that  they  also  ignored  it. 

By  the  ninth  instruction  given  for  plaintiff  as  asked,  and 
which  immediately  preceded  the  three  referred  to,  the  jury 
were  told  that  the  city  was  prosecuting  for  violations  of 
the  ordinances  in  three  ways,  stated  as  herein  above  set 
forth ;  and  that  even  if  the  evidence  may  have  failed  to 
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convict  of  some  one,  yet  if  it  proved  the  defendant's  guilt 
of  the  others  or  either  of  them  it  was  the  duty  of  the  jury 
to  find  him  guilty  of  the  offense  or  offenses  so  proved  and 
impose  a  fine  or  fines  accordingly.  The  three  following 
added  to  this  a  short  statement  of  what  Avould  constitute 
the  offense  therein  respectively  mentioned,  the  limit  of  the 
fine  for  its  commission  and  the  form  of  a  verdict  of  guilty. 
In  the  one  refused  the  offense  was  defined  as  "  any  action 
or  speech  tending  or  calculated  to  produce  or  encourage 
violation  or  breach  of  public  or  municipal  order,"  and  de- 
clared that  "  if  the  evidence  in  this  case  shows  that  defend- 
ant, at  or  immediately  before  the  time  of  his  arrest,  made 
use  of  insulting  or  threatening  words,  gestures  or  motions 
toward  a  police  officer  of  said  city,  iu  a  public  place,  this 
would  constitute  disorderly  conduct." 

It  could  not  have  been  known  to  the  jury  that  such  an 
instruction  or  that  any  instruction  relating  to  disorderly 
conduct  had  been  asked  and  refused.  Such  refusal,  there- 
fore, could  not  have  led  them  to  infer  that  the  court  ignored 
that  charge.  It  was  expressly  submitted  to  them  in  another 
with  all  the  evidence  offered  U}X)n  it.  This  one  may  have 
been  refused  for  the  reason  that  the  definition  of  the  offense 
as  applied  to  this  case  was  too  broad  and  absolute.  Wo 
apprehend  it  is  not  the  law  that  every  threatening  or  insult- 
ing word,  gesture  or  motion,  even  toward  a  policeman, 
amounts  to  disorderly  conduct.  It  may  be  of  such  a  char- 
acter, or  so  provoked  or  conditioned  as  to  be  fully  justified; 
and  had  the  instruction  been  given  with  the  qualification 
required  by  the  evidence,  we  think  the  finding  should  have 
been  as  it  was. 

The  disorderly  conduct  charged  is  said  to  have  consisted 
in  threatening  and  striking  the  officer.  Only  two  of  the 
witnesses  said  anything  about  his  threatening.  Henderson 
met  Hughes  and  Estaque  (another  policeman)  at  the  south- 
west corner  of  the  square,  and  testified  that  while  he  was 
talking  with  them  "  the  defendant  came  up,  shaking  his  fist 
and  making  some  threat — he  didn't  want  him  to  follow 
him  around."     Vasconcellos  says,  "  I  was  just  passing  and 
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saw  Ileivlen  approach  Hughes  'a  number  of  times,  two  or 
tliree  times  anyway,  shaking  his  fist  at  the  i)oliceman  ami 
making  some  tiircats.  This  drew  mv  attention  and  I 
8t()pj)ed  to  listen.  Ileaden  said  he  didn't  care  if  Hughes 
was  a  policeman,  he  didn't  want  hira  to  bother  him,  and  he 
would  settle  him,  fix  him,  and  all  such  remarks  as  these. 
He  seemed  to  be  excited  and  spoke  to  him  rather  rough." 
That  is  the  whole  of  the  evidence  on  the  subject  of  defend- 
ant's threats.  Neither  of  these  witnesses  ])rofesscd  to  give 
his  words  or  anv  of  them,  nor  did  thev  know  the  circum- 
stances  which  occasioned  them.  Hughes  and  Estaque  knew 
them  all  and  did  profess  to  state  his  language,  but  neither 
of  them  intimated  that  he  made  any  threat.  The  striking 
must  have  been  done  just  before  the  other  two  came  up,  or 
they  failed  to  notice  it.  There  was  no  anger  or  intentional 
offense  in  it.  Estaque  says,  "  I  think  Hughes  did  not  take 
it  as  a  personal  grievance."  Hughes  himself  says  they  were 
friends ;  had  been  on  the  best  of  terms.  These  officers  had 
met  him  onlv  ten  or  fifteen  minutes  before  at  the  northwest 
corner  of  the  square.  He  had  been  drinking  enough  to  be 
felt,  had  just  come  out  of  a  saloon,  and  was  talking  politics 
somewhat  loudly,  as  his  manner  was  when  on  that  subject. 
Estacjue,  who  was  near,  talking  with  Hughes,  presuiiied  to 
rebuke  him  for  an  expression  he  used,  which,  though  not 
nice,  was  neither  })rofane  nor  obscene,  and  ordered  him  to 
be  quiet.  This  provokeil  Headen,  who  spoke  of  it  com])lain- 
ingly  to  Huglies,  as  Estatjue  turned  and  went  away.  Hughes 
advised  him  to  the  same  eff'ect,  but  in  an  entirelv  friendlv 
manner,  and  also  went  awav.  Wlien  Headen  a^^ain  met 
him,  ten  or  fifteen  minutes  later,  his  mind  recurred  to  the 
incident.  Hughes  was  talking  with  Mr.  Glossop.  Headen 
walked  up  to  him,  puslied  him  in  the  side,  took  hold  of  him, 
and  began  to  swear  about  Estaque,  the  tariff  and  the  repub- 
lican ])arty.  That  was  the  striking  referred  to.  Evidently 
it  was  a  liberty  taken  as  a  friend.  Hughes  did  not  under- 
stand it  as  intended  to  be  offensive,  though  it  was  rough 
and  disagreeable  enough  to  be  checked.  And  so  he  said: 
"  Come,  Headen,  that  is  enough  of  that.     You  go  on  now 
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and*  behave  yourself,  or  T  shall  have  to  arrest  you."  Glos- 
sop  says  that  "  Ileaden  turned  away  lauj2jhing,  and  appar- 
ently good  natured.  But  perceiving  that  the  olHcer  \vas 
serious,  and  nettled  by  the  threat  of  arrest,  in  a  few  mo- 
ments he  went  up  to  him  once  and  again  and  with  some 
warmth  of  manner  told  him  to  arrest  him  if  he  wanted  to, 
and  thereuj)on  he  was  taken  by  Hughes  and  Estaque  to 
police  headquarters  and  the  com])laint  was  made." 

Defendant  was  a  farmer  who  had  resided  in  the  county 
fifty -four  years,  and,  notwithi:tanding  s(mie  habits  which  are 
common  enough,  though  not  to  be  commended,  was,  on  the 
whole,  a  respectable  man  and  good  citizen.  On  the  occasion 
in  question  he  had  taken  one  drink  of  whisky  and  two  glasses 
of  beer  within  two  or  three  hours,  and  was  a  little  loud  in 
political  discussion ;  but  according  to  a  great  preponderance 
of  the  e\ddence  he  Avas  not  intoxicated,  used  no  obscene  lan- 
guage, and  showed  no  disposition  to  harm  anybody.  We 
see  nothing  in  his  conduct  of  a  criminal  or  quasi  criminal 
character.  The  interference  of  the  officers  seems  to  have 
been  ill  judged,  and  the  jury  dis2)osed  of  the  case  rightly. 
Judgment  affirmed. 


Ilenline  t.  Stack  et  al. 

1.  Commissioners  of  Highways — Injunction. — Wliere  the  coramig- 
sioners  of  highways  in  repairing  a  highway  were  about  to  tiU  up  a  ditch, 
they  were  restrained  from  so  doing  by  an  injunction.  In  their  answer 
to  the  bUl  they  answered  that  they  were  not  merely  intending  to  fiU  up 
the  ditch,  but  also  to  put  a  culvert  across  the  road  so  that  the  water  from 
the  complainant's  tile  drain  could  flow  in  its  natural  course,  as  it  did 
before  the  road  was  graded  up.  The  evidence  showed  that  they  were 
putting  in  the  culvert  when  the  writ  was  served  and  it  was  conceded  that 
by  a  culvert  at  that  place  the  water  would  flow  in  its  natural  course.  Jt 
tpos  held,  that  the  injunction  was  properly  dissolved.  It  was  the  duty 
of  the  commissioners  under  the  statute,  which  gave  them  charge  of  the 
road  and  required  them  to  keep  it  in  repair,  to  improve  it  as  far  as 
practicable. 

Memorandum.— Injunction.  Appeal  from  the  Circuit  Court  of  ^klcLean 
County;  the  Hon.  Owen  T.  Res  yes,  Circuit  Judge,  presiding.    Heard 
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in  this  court  at  the  May  term,  A.  D.  1891,  and  affirmed.     Opinion  filed 
October  31,  1892. 

Appellant's  Statement  of  the  Case, 

This  is  a  proceeding  begun  by  appellant  to  restrain  Stack 
(pathmaster)  and  the  commissioners  of  highways,  from  in- 
terfering with  or  filling  up  an  open  ditch  in  the  highway 
runnino:  alono:  the  south  side  of  his  farm.  The  ditch  had 
been  open  and  the  water  that  flowed  through  the  same  had 
been  running  there  for  more  than  twenty-five  years,  into 
which  appellant  emptied  a  tile  drain  from  his  farm. 

Appellant's  Brief. 

Of  the  owner  of  the  fee  in  highway — ^his  dominion  over  the 
land  and  everything  connected  therewith  is  as  absolute  and 
complete  after  the  road  is  laid  out  upon  it  as  it  was  before, 
except  that  he  must  submit  to  the  public's  right  of  passage 
upon  it  and  to  the  incidental  right  which  the  proj^er  public 
officer  has  of  taking  timber,  stone  or  gravel  which  he  may 
find  within  the  limits  of  the  highway,  and  use  the  same  in  a 
reasonable  and  proper  manner  to  keep  the  highwaj^  in  proper 
repair.  Kreuger  v.  The  Town  of  Palatine,  20  111.  App.  423, 
121  111.  72. 

"  The  owner  of  a  fee  in  the  right  of  way,  may  carry  pipes 
beneath  it  or  run  a  drain  under  it."  Angell  on  Highways, 
Sees.  302,  319;  Berly  v.  Chander,  6  Mass.  454;  Chamberlain 
V.  Enfield,  43  N.  II.  350;  Ilolden  v.  Shattuck,  34  Vt.  536; 
Palmer  v.  Silverthorn,  32  Penn.  65;  Overman  v.  May,  35 
Iowa,  89;  Comr.  v.  Beckwith,  10  Kas.  603;  "Wooding  v.  Fork 
Tp.,  28  Pa.  St.  355;  Kellogg  v.  Thompson,  m  K  Y.  88; 
Brookfield  v.  Walker,  100  Mass.  94;  Thompson  on  High- 
ways, pages  27,  28,  29,  407,  408. 

Appellant,  as  the  owner,  has  the  unrestricted  right  to  drain 
for  agricultural  purposes,  as  the  water  is  in  fact  surface  water, 
having  no  definite  source  or  channel.  Woffle  v.  E.  E. 
Co.,  38  Barb.  (K  Y.)  413;  Cott  v.  E.  E.  Co.,  36  K  Y.  217; 
Sweet  V.  Cotts,  50  N.  H.  429;  Popplewell  v.  Hodgkinser,  20 
L.  T.  K  S.  578;  Goodal  v.  Tuttle,  29  K  Y.  459;  Bufforn  v. 
Horns,  5  E.  I.  253;  Curtiss  v.  Ayrault,  47  N.  Y.  73. 
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The  public  only  had  an  easement  and  the  right  to  flow 
water  down  the  ditch  by  appellant,  and  the  same  being  on 
his  own  land  was  to  this  extent  a  relinquishment  of  so  much 
of  the  e^isement  as  might  be  necessary  for  that  purpose. 
Washburn  on  Easements,  50G;  Loggins  v.  Inge,  7  Bing.  G82; 
Winter  v.  Brockwell,  6  East,  308;  Morse  v.  Copeland,  2 
Gray  (Mass.),  302;  Elliott  v.  Rhett,  5  Eich.  405,  418,  410; 
Dyer  v.  Sanford,  9  Met.  (Mass.)  395. 

TirroN  &  Pjeirce,  attorneys  for  appellant. 

Appellees'  Brief. 

"  A  board  of  commissioners  of  highways  can  not  grant 
away  the  use  of  the  right  of  way  of  the  public  highway  to  a 
private  parson,  and  the  right  to  p3rp3tually  flood  the  land  of 
another  can  only  be  acquired  by  grant  or  prescription." 
Johnson  v.  Rea,  12  Brad.  331. 

^*  A  prescription  can  not  be  for  anji^hing  which  can  not  be 
raised  by  grant,  for  the  law  allows  a  prescription  only  in 
sup{)ly  of  the  loss  of  a  grant,  and  therefore  every  prescrip 
tion  presupposes  a  grant  to  have  been  made."  "  As  an  in- 
corporated town  or  city  holds  the  title  to  its  streets  and 
alleys  for  the  use  of  the  public,  and  has  no  authority  to 
grant  them  away  for  any  purpose  inconsistent  with  the  pub- 
lic use,  it  follows  that  an  individual  can  not  acquire  a  pre- 
scriptive right  therein  for  private  use.  City  of  Quincy  v. 
Jones,  T6  111.  232;  2  Blackstone  (SharswoocVs  Ed.)  263;  City 
of  Alton  v.  111.  Trans.  Co.,  12  111.  37-60;  Kreigh  v.  City  of 
Chicago,  86  111.  407;  Johnson  v.  Eea,  12  Brad.  331;  C.  &  N. 
W.  R.  R.  V.  Iloag,  90  111.  339-351;  Lee  v.  Town  of  Mound 
Station,  118  111.  304r-316;  Logan  County  v.  City  of  Lincoln, 
81  111.  156. 

"  It  seems  well  settled  that  an  adverse  right  to  an  ease- 
ment can  not  grow  out  of  a  mere  permissive  enjoyment  for 
any  length  of  time."  City  of  Quincy  v.  Jones,  76  111.  231, 
244;  First  Parish  v.  Beach,  2  Pick.  (Mass.)  60;  Medford  v. 
Pratt,  4  Pick.  (Mass.)  222;  Parker  v.  Farmingham,  8  Mete. 
(Mass.)  260;  Thomas  v.  Marshfield,  13  Pick.  (J\Iass.)  240. 
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The  right  to  perpetually  flood  the  land  of  another  can 
only  be  acquired  by  grant  or  prescription.  Woodard  v. 
Seeley,  11  111.  157;'  Tanner  v.  Valentine,  75  111.  (>24c. 

Where  the  allegations  of  the  bill  are  such  as  do  not  charge 
a  nuisance,  per  se,  is  about  to  be  committed  by  public  officers 
in  the  performance  of  discretionary  duties,  a  court  of  equity 
^^^ll  not  enforce  their  proposed  action  until  the  question  of 
nuisance  has  been  detennined  by  suit  at  law.  Thornton  v. 
EoU,  118  111.  350,  3G4;  Dunning  v.  City  of  Aurora,  40  111. 
481;  Owens  v.  Crossett,  105  111.  355;  Brush  v.  Carbondale, 
78  111.  75;  Patterson  v.  C,  D.  &  V.  E.  Co.,  75  111.  588. 

There  is  no  charge  in  the  bill  and  no  evidence  offered  tliat 
these  defendants  are  insolvent.  In  order  to  maintain  in- 
junction where  the  threatened  act  would  not  create  a 
nuisance  j)er  se,  such  charge  and  evidence  are  essential. 
Owens  V.  Crossett,  105  111.  855;  Thornton  v.  EoU,  118  111. 
350;  Bliss  v.  Kennedy,  43  111.  68. 

"Commissioners  of  .highways  have  no  right,  in  draining 
a  road,  to  collect  water,  and  carry  along  the  road  a  quantity 
of  water  which  would  naturally  drain  off  in  another  direc- 
tion, and  discharge  it  on  an  adjoining  farm."  Young  v. 
Commissioners  of  Highways,  25  N.  E.  Eep.  689;  J.,  N.  tfe  S. 
E.  E.  Co.  v.  Cox,  91  111.  500;  Kevins  v.  City  of  Peoria,  41 
111.  502. 

'*  There  could  not  bo  an  estoppel  in  jmis  as  against  appel- 
lant because  the  appellee  has  expended  money  in  pursuance 
of  the  agreement;  for  it  very  Avell  knew  such  an  agreement- 
on  the  part  of  the  commissioners  was  beyond  their  power 
and  void."  Town  of  Eice  v.  C.  B.  &  Q.'&  N.  Ey.  Co.,  30 
111.  App.  481-488. 

The  owner  of  the  dominant  estate  can  not  drain  so  as  to 
create  new  channels  upon  or  over  the  servient  estate.  Com- 
missioners of  Highways  v.  Whitsit,  15  Brad.  318;  Peck  v. 
Herrington,  109  111.  612. 

The  commissioners  of  highways  can  not  estop  themselves 
or  the  public  of  the  right  to  exercise  their  power  to  fill  up 
an  open  ditch  on  a  highway  which  does  not  run  in  a  natu- 
ral water  course.    Johnson  v.  Eea,  12  Brad.  331. 
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The  digging  of  a  ditch  in  a  highway  other  than  in  a  nat- 
ural water  course  or  drainage  channel  is  of  itself  an  injury 
to  the  highway.  Town  of  Canoe  Creek  v.  McEniry,  23  111. 
App.  227- 

*'  The  right  to  lay  a  tile  drain  for  private  purposes  along 
a  highway  is  one  which  the  comniissioners  of  higliwaj's 
have  no  power  to  grant.  The  right  to  dig  and  maintain 
such  a  drain  is  such  a  right  and  interest  in  land  as  can  not 
be  given  by  parol  but  must  be  created  by  deed."  Murray 
V.  Gibson,  21  111.  App.  488. 

It  is  negligence,  for  which  the  commissioners  of  highways 
are  personally  liable,  to  leave  an  open  ditch  in  a  highway. 
Skinner  &  Cannon  v.  Morgan,  21  IlL  App.  209. 

Xeville  &  LixDLEY,  couuscl  for  appellees. 

Opinion  of  the  Court,  the  lion.  Geortje  W.  PUaaanU^ 
Judge. 

This  was  a  bill  to  enjoin  the  commissioners  against  filling 
up  an  open  ditch  in  the  highway  on  the  section  line  between 
sections  1  and  12  in  the  town  of  Towando.  On  final  hear- 
ing upon  the  pleadings  and  proof,  it  was  dismissed,  and  from 
that  decree  comiJainant  ai)])ealed. 

A])pellant  owns  the  east  half  of  said  section  1,  on  which 
he  has  resided  ever  since  1800.  Appellees  Carmody  and 
Kinsella,  res])cctively,  own  land  adjoining  the  highway  on 
the  south — that  of  the  former  being  the  X.  W.  \  and  the  N. 
W.  \  of  the  N.  E.  i  of  section  12,  and  that  of  the  latter  the 
E.  ^  of  the  N.  E.  i  of  said  section.  On  ai)])ellant's  land  is  a 
low  basin  w^hich  naturally  drained  south  across  the  highway 
upon  the  land  of  Kinsella.  But  since  the  road  was  graded 
and  rounded  up,  more  than  twentv  vears  before  the  com- 
menceraent  of  this  suit,  none  has  flowed  across  it.  In 
throwing  up  the  earth  from  the  north  side,  a  ditch  was  left 
there  which  has  since  been  made  wider  and  deeper  by  work 
in  cleaning  out  and  by  the  flow  of  water  therein.  It  is  now 
two  and  a  half  or  three  feet  in  depth  and  five  or  six  in  width 
at  the  top,  and  six  or  eight  from  the  north  line  of  the  high- 
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way.  When  the  road  was  graded  up,  the  old  culvert  across 
it  by  which  the  water  from  apj^ellant's  basin  passed  on  to 
Kinsella's  land  was  taken  out,  and  from  tliat  time  it  all 
flowed  west  in  the  open  ditch  to  another  culvert  sixty  rods 
or  more  west  of  the  one  referred  to,  by  which  the  water,  to- 
gether with  water  from  the  west,  flowed  across  the  road 
upon  the  N.  W.  J  of  N".  E.  J  of  section  12,  now  owned  by 
Carmody,  but  then  by  Talkingham,  and  southeasterly  over  it 
to  the  natural  water  course  or  depression  on  Kinsella's  land. 

In  1878  appellant  laid  a  tile  drain  in  the  western  part  of 
his  land  from  a  point  almost  due  north  of  this  west  culvert 
to  the  ditch  at  that  point,  and  by  agreement  with  Talking- 
ham,  helped  him  to  pay  for  a  larger  drain  on  his  land  than 
he  had  intended  to  put  in.  He  also  soon  afterward  tiled 
from  the  basin  spoken  of,  in  the  natural  coui-se  of  drainage, 
to  the  ditch  at  the  point  where  the  east  culvert  had  been. 
This  has  so  increased  the  water  flowing  to  the  west  cul- 
vert as  to  overflow  at  times  the  tile  drain  of  Talkingham, 
now  Carmorly's.  And  since  that  is  not  the  natural  course 
of  that  water,  Carmodv  notifled  the  commissioners  to  fill 
up  or  dam  the  open  ditch,  to  protect  him  from  it.  Of  this 
tliey  advised  ap{>ellant,  who,  according  to  the  testimonj^  of 
one  of  them,  consented  to  have  it  done.  Thereupon  they 
filled  the  ditch  just  west  of  the  tile  mouth  and  were  putting 
in  a  wooden  culvert  about  where  the  old  one  was,  when 
appellant  took  out  the  dam  and  brought  this  suit,  enjoining 
them  ao:ainst  any  interference  with  the  ditch. 

Ap|>ellant  claims  the  right  to  have  it  kept  open  for  the 
drainage  of  his  land,  on  several  grounds. 

First,  by  virtue  of  his  title  to  the  north  half  of  the  high- 
way. He  insists  that  this  is  subject  only  to  the  eiise- 
ment  of  the  public,  and  that  he  may  lawfully  do  with  or 
upon  that  part  of  the  highway  what  he  will  that  is  not 
incompatible  with  the  reasonable  enjoyment  of  such  ease- 
ment, and  that  the  maintenance  of  the  ditch  is  not  so  incom- 
patible. 

Second,  by  lapse  of  time,  the  ditch  having  been  open  and 
carrying  the  water  as  now  for  more  than  twenty  years. 
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Third,  by  estoppel.  It  is  said  that  the  commissioners  by 
grading  up  the  road  and  permitting  the  flow  in  the  ditch  for 
twenty  years,  have  barred  appellant's  right  to  drain  upon 
Kinsella's  land,  and  so  left  him  no  other  mode  or  means  of 
drainage  but  the  ditch. 

In  their  answer,  the  commissioners  aver  that  they  were 
not  intending  merely  to  fill  up  the  ditch,  but  also  to  put  a 
culvert  across  the  road,  so  that  the  water  from  comphiinant's 
tile  drain  could  flow  in  its  natural  course,  and  as  it  did  be- 
fore the  road  was  graded  up.  The  evidence  is  that  they 
were  putting  in  the  culvert  when  the  injunction  writ  was 
served,  and  it  is  conceded  that  by  a  proper  culvert  there, 
the  water  would  flow  in  its  natural  course.  Kinsella  was 
made  a  party  defendant,  but  did  not  answer,  for  the  reason, 
it  may  be  inferred,  that  as  he  testified,  he  did  not  object  to 
that  arrangement.  Nor  could  he  successfully  resist  its  exe- 
cution— if  he  were  so  disposed. 

What  more  could  ap|)ellant  rightfully  demand  or  reason- 
ably want  ?  Why  should  he  insist  on  keeping  oj)en  this 
wide  and  deep  ditch,  becoming  deeper  and  wider,  only  to 
give  him  drainage  in  an  unnatural  course,  when  he  could 
have  it  in  the  natural  one  as  fully  and  completely  and  at  a 
little  cost  to  him  by  the  means  proposed  ?  In  the  judgment 
of  the  commissioners  it  had  become  inconvenient  and  dan- 
gerous in  the  highway,  which  would  seem  to  be  sufficiently 
obvious  from  its  location  and  description  alone;  and  its 
maintenance  was  shown  to  be  wrongful  and  injurious  to 
Carmody.  There  was  no  apparent  necessity  for  it  or  advan- 
tage in  it.  It  was  therefore  clearly  their  duty,  under  the 
statute  which  gave  them  charge  of  the  road  and  required 
them  to  keep  it  in  repair,  and  to  improve  it  so  far  as  prac- 
ticable, to  fill  it  up,  as  the  needful  and  only  way  to  avert 
the  danger  and  put  an  end  to  the  wrong  and  injury. 

We  think  the  evidence  shows  the  facts  above  stated,  in 
which  case  it  is  hardly  necessary  to  say  that  appellant  could 
not  have  the  right  here  claimed,  as  owner  of  the  fee  in  the 
north  half  of  the  highway,  by  prescription,  estoppel  or  other- 
wise.    The  decree  was  right  and  will  be  affirmed. 
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Marshy  idnf'r,  etc.,  t,  Prentiss  et  al. 

1.  Action  for  Money  Had  and  Received,  etc. — An  action  for  money 
had  and  received  under  the  common  counts,  can  not  be  sustained  with- 
out proof  that  the  defendant  received  the  money  for  tlie  iwe  of  the 
plaintiff,  and  tliat  a  formal  demand  for  the  same  was  made  before  tlie 
commencement  of  the  suit. 

2.  Gifts  Causa  Mortis  and  Inter  Vivos. — There  are  two  kindit  of 
gifts:  1,  gifts  simply  so  called,  or  gifts  inter  vivos,  as  they  were  dis- 
tinguishe<l  in  the  civil  law;  and  2,  gifts  causa  vwrfis,  or  tliose  made  in 
apprehension  of  death.  An  instruction  stating  that  if  a  person,  when 
sick  and  not  exi)ectiiig  to  get  well,  give  money  to  another,  and  after- 
ward recover  from  his  sickness  and  repossess  himself  of  the  money, 
defines  a  gift  causa  mortis. 

3.  Gifts  Inter  Vivos. — Where  an  aged  wife  took  a  package  of  money 
from  a  book-case  and  gave  or  delivered  it  to  her  husband,  saying  that 
she  was  getting  in  iK)or  health  and  did  not  expect  to  live  very  long,  that 
she  wanted  him  to  take  it,  and  at  her  death  bury  her,  pay  the  funeral 
expenses  and  the  balance  was  his,  it  was  held  to  be  a  gift  inter  vivos. 

Memorandnm. — Action  of  assumpsit,  common  counts.  Appeal  from 
the  Circuit  Court  of  McDonough  County;  the  Hon.  William  Marsh, 
Circuit  Judge,  i)r(^iding.  Heard  in  this  court  at  the  May  term,  A.  D. 
1891,  and  aliirmed.     Opinion  tiled  December  2,  1892, 

The  opinion  states  the  case. 

Appellant's  Brief. 

A  gift  worth  eauna  has  been  clearly  defined  by  this  court. 
Barnet  v.  The  People,  25  111.  App.  ISG;  Jayne  v.  ilurphy, 
31  111.  App.  28. 

One  of  the  indispensable  requisites  of  a  gift  mortis  eausay 
is,  that  the  death  of  the  donee  must  ensue  without  any  per- 
fect remission  of  the  apjn'ehended  peril.  The  doctrine  is 
elementary,  that  in  case  tlie  donee  recovers  from  the  ill- 
ness  or  survives  tlie  peril,  the  gift  not  only  becomes  void, 
but  the  donee  may  recover  the  subject-matter  of  the  gift. 
Grymes  v.  Home,  49  N.  Y.  21;  Wetson  v.  Ilight,  17  Me.  287; 
Jones  V.  Selby,  Prec.  Ch.  3iH);  Merchant  v.  Merchant,  2 
Bmdf.  (N.  Y.)  432;  Bunn  v.  Markham,  7  Taunt.  230. 

"A  party  is  not  required  to  demand  performance  of  him 
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who  has  already  expressly  refused  to  perform  his  obliga- 
tions, for  lex  neminem  co(jit  ad  vanaP  Abels  v.  Gover,  15 
La.  Ann.  247. 

"  When  the  debtor  notifies  the  creditor  that  he  will  not 
pay  a  debt  due  him,  the  law  does  not  require  the  latter  to  go 
through  the  vain  form  of  demanding  the  debt  before  bring- 
ing an  action  to  recover  it."  Taylor  v.  Ilodges,  105  "X.  C. 
304:  11  S.  E.  Rep.  130.  "The  legitimate  object  of  a  de- 
mand is  to  enable  the  party  to  perform  his  contract  or  dis- 
charge his  liability,  agreeably  to  the  nature  of  it,  without  a 
suit  at  law,  and  whenever  one  party  wholly  denies  the  right 
of  the  other,  a  demand  must  be  useless."  Heard  v.  Lodge, 
20  Pick.  (Mass.)  53.  "  The  reason  for  giving  notice  and  the 
necessity  of  it  cease  when  from  the  facts  of  the  case  it  is 
apparent  that  the  jxirty  to  be  charged  had  no  right  to  expect, 
and  can  not  have  been  injured  by  want  of  it."  Rand  on  v. 
Barton,  4  Tex.  289. 

"  In  relation  to  notice,  the  rule  is,  that  whenever  the  fact 
upon  which  the  defendant's  liability  is  incurred  lies  peculiarly 
within  the  knowledge  and  privity  of  the  plaintiff,  notice 
thereof  must  be  stated  to  have  been  given  to  the  defendant. 
But  where  the  matter  Lies  as  much  within  the  cognizance  of 
one  party  as  the  other,  notice  is  not  necessary."  Watson  v. 
Walker,  23  X.  H.  471.  The  principle  announced  in  the  above 
quotations  is  stated  in  the  replevin  cases  of  Bowman  v.  Bart- 
lett  et  al.,  29  Wis.  22,  and  Gottlieb  v.  Ilarman,  3  Colo.  53.  A 
demand  in  the  case  at  bar,  would,  in  the  language  of  the  court 
in  Lent  v.  Paddlef ord,  10  Mass.  230,  have  been  a  fruitless  cer- 
emony. The  fact  that  plaintiff  had,  prior  to  bringing  this 
suit,  commenced  citation  proceedings  for  the  same  cause 
of  action,  would  be  both  notice  and  demand  if  thov  were 
required  in  this  case.  Linn  v.  McClelland,  4  Dev.  and  B. 
(N.  C.)  458;  Xixon  v.  Long,  11  Ired.  (N.  C.)  428;  Badger  v. 
Batavia  Mfg.  Co.,  70  111.  302. 

AoNEW  &  VosE,  attorneys  for  appellant. 

T.  J.  Sparks,  B.  Pontious  and  Prentiss  &  Baily,  attor- 
neys for  appellees. 
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Opinion  of  the  Coukt,  the  Hon.  George  IF.  Pleamiits^ 
Judge. 

Assumpsit,  on  commoa  counts,  against  appellees.  Trial 
by  jury  on  the  general  issue,  and  verdict  for  defendants. 
Xew  trial  denied,  and  judgment  entered  on  the  verdict,  from 
which  plaintiflF  ap|)ealed. 

Decedent  was  the  mother  of  appellant,  by  her  fii'st  hus- 
band. In  1S60  she  married  Cornelius  Ades,  with  whom  she 
lived,  first  on  the  home  farm  of  her  deceased  husband,  for 
five  years,  then  at  Prairie  City  for  about  ten  years,  then  in 
Iowa  for  five  years,  and  then  in  Kansas  until  the  summer  or 
early  in  the  fall  of  1888,  when  they  returned  to  the  home 
farm,  then  owned  and  occupied  by  appellant,  where  she  died 
on  the  27th  of  October  of  that  year. 

It  appears  that  for  ten  or  more  years  before  they  returned 
from  Kansas,  Mrs.  Ades  had  had  the  care  of  a  sum  of  money 
amounting  to  about  $1,700,  which  had  been  kei)t  in  packages 
bound  with  paste-board.  After  their  return  Mr.  Ades  let 
appellant  have  $200  before  her  death,  and  $500  shortly  after 
it.  Appellant  claimed  that  all  of  the  money  in  these  packages 
belonged  exclusivelv  to  his  mother  until  and  at  the  time  of 
her  death.  Mr.  Ades  claimed  it  belonged  to  him  and  her 
alike,  being  the  aggregate  of  their  joint  and  several  earnings, 
and  for  their  joint  and  common  use,  until  some  time  in  the 
year  1887,  and  that  she  then  gave  him  all  her  interest  in  it 
and  delivered  the  packages  to  him.  On  the  29th  of  January 
1889,  appellant  took  out  letters  of  administration  upon  her 
estate,  and  caused  a  citation  to  be  issued  from  the  County 
Court  to  Mr.  Ades,  to  account  for  and  pay  over  and  deliver 
to  him,  as  administrator,  this  money  and  some  other  eflFects 
claimed  to  belong  to  the  estate?  At  the  hearing  on  the 
citation  Mr.  Ades  produced  a  large  pocket  book  containing 
what  he  said  was  the  money  that  had  been  in  the  packages, 
less  the  amount  he  had  let  appellant  have,  and  testified  fully 
in  relation  to  it.  From  the  order  made  on  that  hearing  both 
appellant  and  Mr.  Ades  appealed.  The  pocket  book  was 
oj)ened  and  the  money  therein  counted  by  the  county  judge. 
It  amounted  to  $935.    Appellees,  who  were  the  attorneys 
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for  Mr.  Ades,  signed  his  appeal  bond  as  sureties,  in  considera- 
tion of  which  and  for  their  security  the  money  was  delivered 
to  them  by  the  judge,  with  the  consent  of  all  parties.  Be- 
fore the  hearing  on  the  appeal  Mr.  Ades  died.  The  record 
shows  that  at  the  May  term,  1890,  to  which  it  was  taken, 
his  death  was  suggested,  Hiram  Harris,  who  had  been 
appointed  his  administrator,  substituted  as  defendant,  his 
appearance  entered,  and  the  cause  tried  by  the  court  without 
a  jury,  by  consent;  and  that  at  the  close  of  the  trial  and  after 
argument  by  counsel,  the  judge  announced  his  finding  and 
decision  against  the  plaintiff  and  in  favor  of  the  defendant; 
but  before  it  was  entered  on  the  docket  or  made  of  record 
one  of  the  attorneys  for  the  plaintiflf  asked  leave  for  him  to 
dismiss  his  suit  and  announced  that  he  did  dismiss  it;  to 
which  the  defendant  by  his  attorneys  objected  and  asked 
for  a  final  judgment  in  his  favor,  but  the  court  granted  the 
leave  and  made  the  order  dismissing  the  case  at  the  cost  of 
plaintiff,  to  be  paid  in  due  course  of  administration.  And 
thereupon  (immediately,  as  we  understand,)  the  proBcijpe  for 
the  summons  in  this  case  was  filed. 

The  suit  was  commenced,  according  to  their  testimony, 
without  any  previous  formal  demand  upon  defendants.  It 
is  said,  however,  that  they  knew  plaintiff  claimed  the  money 
and  that  one  of  them  was  told  by  his  attorney  that  suit 
would  be  brought  against  them,  and  replied  that  it  would  be 
some  time  before  he  would  get  it,  substantially;  that  they 
would  not  pay  it  to  him  until  compelled  by  law;  that  this 
was  a  sufficient  demand  and  refusal,  or,  that  under  these  cir- 
cumstances, demand  was  unnecessary.    * 

The  declaration  was  upon  the  consolidated  money  counts ; 
of  which  only  that  for  money  had  and  received  to  plaintiff's 
use  can  be  claimed  to  be  supported  by  the  evidence.  There 
can  be  no  dispute  as  to  how,  of  whom,  and  for  what  purpose 
they  received  it.  They  received  it  from  Ades,  who  was  in 
possession  and  claiming  the  ownership  of  it,  upon  their 
signing  his  appeal  bond  as  sureties,  to  secure  them  against 
loss  by  reason  thereof.  When  they  had  signed  it  the  county 
judge  had  no  legal  possession  or  control  over  it,  nor  could 
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plaintiff,  pending  the  appeal,  lawfully  interfere  with  Ades'  dis- 
position of  it.  AVhen  their  liabilities  as  sureties  were  extin- 
guished, without  loss  to  them,  by  plaintiff 's  dismissal  of  the 
case,  defendant's  right  to  retain  it  as  against  Ades  or  his 
administrator,  ceased.  But  were  they  bound  to  deliver  it 
to  plaintiff,  even  upon  a  formal  demand  ?  They  knew  he 
had  claimed  it  and  sought  to  obtain  it  by  the  citation  pro- 
ceeding, but  they  also  knew  he  had  dismissed  that  proceed- 
ings after  trial  had  and  verdict  announced  against  him. 
Were  they  bound,  notwithstanding  this,  to  concede  his  right 
and  deliver  it  to  him,  at  their  peril,  as  against  the  party 
from  wliom  they  received  possession,  then  and  still  claiming 
to  own  it  ?  A  court  of  equity  at  their  instance  would  doubt- 
less have  sustained  a  bill  of  interpleader,  and  required  him 
first  to  establish  his  right  on  an  issue  with  the  adverse  claim- 
ant. But  was  it  incuml^ent  on  them  to  file  such  a  bill  ?  He 
knew  they  did  not  pretend  to  own  the  money  and  all  the 
other  facts  it  would  be  necessarv  to  state  in  such  a  bill.  He 
had  commenced  litigation  for  it  against  the  adverse  claimant, 
and  being  defeated  in  fact,  sought  a  new  trial  in  effect,  by 
this  action  against  appellees,  and  thus  to  impose  upon  them 
the  burden  of  establishing  his  right  in  still  another,  at  the 
suit  of  such  claimant. 

While  this  action  is  in  form  at  law,  it  is  upon  a  count 
"  which  in  its  spirit  and  objects  has.  been  likened  to  a  bill 
in  equity."  2  Greenl.  on  Ev.,  Sec.  117.  We  are  inclined  to 
the  opinion  that  the  evidence  fails  to  support  the  count ;  that 
defendants  did  not  oriffinallv  receive  this  monev  for  the  use 
of  appellant;  that  their  equitable  liability  was  not  changed 
by  the  dismissal  of  the  citation  proceeding,  nor  would  have 
been  by  the  additional  fact,  had  it  been  a  fact,  that  a  formal 
demand  was  thereupon  made  of  them  by  him;  that  they  did 
not  stand,  as  to  him,  in  the  shoes  of  Ades;  and  that  in  equity 
and  good  conscience  they  would  not  be  bound  to  deliver  it 
to  appellant,  under  the  circumstances  of  their  possession, 
without  the  consent  of  Ades  or  a  judgment  in  favor  of 
appellant  against  him. 

J3ut  however  that  may  be,  it  is  manifest  from  the  special 
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finding  that  the  jury  determined  the  question  of  right, -as 
between  appellant  and  Ades,  against  appellant. 

Upon  the  question  there  was  but  little,  if  any,  material 
evidence  except  the  testimony  of  Ades  himself  on  tlie  hear- 
ing before  the  County  Court.  As  to  what  he  there  stated, 
the  evidence  was  not  entirely  harmonious.  None  of  the 
witnesses  who  heard  him  pretended  to  give  his  language. 
According  to  those  introduced  by  appellant,  it  was,  in  sub- 
stance, that  she  gave  or  delivered  the  packages  to  him,  say- 
ing that  she  w^as  getting  in  poor  health  and  did  not  expect 
to  live  very  long;  that  she  wanted  him  to  take  it  and  at  her 
death  bury  her,  pay  the  funeral  expenses  and  the  balance 
was  his.  About  an  equal  number  for  defendants  stated  it 
to  have  been,  that  one  day  w'hen  they  were  togetlier  in 
the  house,  she  went  and  took  them  from  behind  some 
books  in  the  book  case,  where  she  had  kept  them,  and 
brought  and  handed  them  to  him  or  laid  them  on  his 
lap,  sajang  she  was  old  and  feeble,  her  health  was  failing 
and  she  couldn't  expect  to  live  very  long;  that  slie  had  been 
his  treasurer  for  many  years  and  couldn't  keep  it  any  longer; 
"  take  it  and  keep  it;  it  is  yours;  there  is  enough  to  keep 
us  while  we  both  live;  w^hen  I  die  you  will  ])ay  the  funeral 
expenses,  and  there  will  be  plenty  left  to  take  care  of  you 
as  loner  as  vou  live." 

In  the  argument  for  appellant  it  is  said  that  according  to 
the  version  of  tw^o  of  appellees'  witnesses  it  was  a  bailment, 
and  that  the  w^eight  of  the  evidence  showed  it  was  coupled 
with  conditions.  Neither  of  these  views,  however,  appears 
to  have  been  suggested  on  the  trial,  and  neither  is  intimated 
in  any  of  the  instructions  asked.  It  seems  to  have  been  con- 
ceded that  the  evidence  showed  a  gift,  and  the  only  question 
was  whether  it  w^as  inter  vii'os  or  causa  mortis^  and  valid  as 
such.  Appellant  contended  it  w^as  cai/sa  wortis,  and  that 
the  donor,  after  making  it,  recovered  her  health  and  repos- 
sessed herself  of  the  money;  appellees,  that  it  was  absolute 
and  that  the  donee  retained  its  possession. 

There  was  evidence  that  a  few  moments  after  the  delivery 
to  him,  he  either  replaced  the  packages  in  the  book  case  or 
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handed  them  to  her  to  be  so  replaced  and  she  did  it.     If  the 
latter,  it  could  hardly  be  understood  as  intended  to  be  a 
return  of  them  into  her  possession  and  care,  which  she  had 
just  relinquished  for  the  reasons  stated.     We  find  no  word  ' 
of  evidence  in  the  record  tendinsr  to  show  that  she  ever 

o 

afterAvard  touched  or  saw  them,  or  claimed  possession  or 
control  of  them,  and  he  testified  that  they  continued  to  .be, 
without  interruption,  in  his.  Whether  they  remained  in 
the  same  condition  until  her  death,  is  an  inquiry  of  no  im- 
portance, though  it  is  probable,  from  the  amount  produced 
on  the  hearing,  that  their  passage  from  Kansas  and  some 
other  expenses  had  been  pjiid  out  of  it,  and  also  the  $200  to 
appellant.  There  was  nothing  shown  from  which  it  could 
be  inferred  that  any  change  in  its  condition  was  made  by 
her,  or  that  she  was  ever  again  in  such  possession  as  was 
adverse  to  or  exclusive  of  him,  or  as  she  had  before  the 
alleged  relinquishment  and  gift  to  him.  Therefore  there 
was  no  error  in  disallowing  the  offer  to  prove  what  she 
said,  after  that,  about  the  possession. 

Mr.  Prentiss  having  testified  to  the  statement  of  Mr. 
Ades  of  the  property,  he  took  to  the  farm  when  he  married 
IMrs.  Marsh,  counsel  for  appellant  offered,  in  rebuttal,  to 
prove  by  Mr.  Dorothy  that  at  that  time  he  had  no  prop- 
erty. This  was  offered  for  the  purpose  of  overcoming  any 
presumption  or  inference  that  the  money  in  question  was  in 
any  part  the  proceeds,  direct  or  indirect,  of  any  such  prop- 
erty. But  the  court  refused  to  admit  it,  saying :  "  No,  that 
Avas  twenty-eight  years  ago.  It  isn't  of  enough  importance 
to  take  up  any  time." 

Appellant  had  brought  out  the  statement  by  George 
Tunnicliff,  his  first  witness,  that  Mr.  Ades  said  he  took  to 
the  fann  some  horses  and  some. live  stock,  but  had  at  that 
time  only  about  enough  proporty  to  pay  his  debts.  If  it 
was  material  to  show  what  property  he  then  had,  or  to  con- 
tradict this  statement  by  showing  that  he  had  none,  the 
proper  time  for  it  was  before  plaintifif  closed  his  case  in 
chief.  But  whether  this  would  have  been  also  proper  in 
rebuttal  or  not,  we  think  the  court  was  right  in  holding  the 
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question  too  unimportant  to  be  gone  into.  Appellee  never 
pretended  that  there  was  any  evidence  tending  to  show  how 
much  of  this  money  was  previously  his.  He  claimed  it  all, 
by  virtue  of  the  alleged  gift,  and  unless  it  is  so  established 
we  find  no  evidence  upon  which  the  jury  could  properly 
award  him  any  definite  proportion  or  part  of  it.  The  case 
was  all  in  the  question  of  such  gift.  That  of  previous  joint 
ownership  <;ould  throw  no  light  upon  it,  since  it  is  clear  that 
Ades  never  used  the  t^rm  as  indicating  the  several  interests. 
To  the  special  interrogatory,  whether  the  money  was  orig- 
inally their  joint  property,  the  jury  answered  that  they 
did  not  know.  We  do  not  see  that  the  exclusion  of  the  evi- 
dence offered  could  have  injured  appellant. 

Mr.  Prentiss  also  testified  to  the  statement  by  Ades  that 
after  the  death  of  his  wife  appellant  importuned  him  for 
the  $500  and  wanted  him  to  make  a  will  bequeathing  the 
money  to  him.  It  is  said  that  this  statement  was  intro- 
duced for  the  sole  purpose  of  showing  that  appellant  under- 
stood it  was  the  money  of  Ades  and  that  the  court  erred  in 
refusing  to  allow  appellant  to  contradict  it  or  give  his  ver- 
sion of  the  matter. 

Appellant  had  no  personal  knowledge  of  the  facts.  His 
understanding  or  opinion  of  Ades'  right  must  have  been 
derived  from  information,  and  would  be  no  evidence  of  the 
fact.  But  besides,  we  think  counsel  is  mistaken  as  to  the 
action  of  the  court.  The  statement  of  Ad^s,  as  related  by 
Prentiss,  was  not  of  a  conversation,  but  of  certain  facts; 
that  Marsh  began  to  importune  him  and  wanted  $500  to 
use;  that  he  told  him  he  could  let  him  have  it  and  did  so; 
that  afterward  Marsh  suggested  it  was  not  safe  to  carry  his 
money  around  that  way;  that  he  had  better  put  it  in  the 
bank  and  make  a  will  and  will  it  to  him;  that  he  would  like 
to  have  him  do  it. 

The  examination  of  Marsh  in  chief  comprised  only  three 
questions:  1,  whether  he  received  from  Ades  $500  after  his 
mother's  death,  which  he  answered  aifirmatively;  2,  what  did 
Ades  say  to  him,  if  anything,  at  the  time  (which  the  court 
excluded);  Ades  made  no  statement  as  to  that;  and  3,  whether 
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he  requested  Ades  to  will  his  money  to  him,  which  he 
denied.  On  cross-examination  he  a<lmitted  that  he  had 
told  Ades  it  was  not  safe  to  carry  the  money  around  in  that 
way,  and  advised  him  to  put  it  in  the  bank,  and  that  in 
answer  to  a  question  by  Ades  whether  he  had  better  make 
such  a  will  he  had  told  him  he  had.  Then  on  re-examina- 
tion he  was  asked  the  single  question,  what  other  conversa- 
tion had  been  had  with  Ades  at  that  time,  which  the  court 
excluded. 

Thus  it  appears  from  the  record,  which  we  have  examined 
on  this  point,  that  appellant  was  permitted,  without  objec- 
tion, to  answer  the  statement  of  fact  made  by  Ades,  and 
was  only  refused  permission  to  state  the  conversation  which 
Ades  had  not  given.  And  his  answers  were  not  different 
from  the  statement  of  Ades,  excepting  the  difference  between 
advice  and  request  to  make  the  will,  Av^hich  is  immaterial. 

At  the  request  of  the  plaintiff,  the  court  gave  the  following 
instruction :  "  If  Phoebe  Ades,  when  sick,  and  not  expect- 
ing to  get  well,  gave  the  money  in  dispute  in  this  case  to 
her  husband,  and  afterward  recovered  from  said  sickness 
and  repossessed  herself  of  said  money,  then  such  gift  would 
be  void ;  "  and  refused  two  others  asked,  of  which  one  was 
simply  a  definition  of  a  gift  causa  mortis^  and  the  otlier  de- 
clared it  essential  to  the  validity  of  such  a  gift  that  the 
donor  shall  die  of  the  sickness  or  peril  with  which  he  or  she 
is  afflicted  or  threatened. 

At  the  request  of  the  defendants,  two  were  given,  of  which 
one  was  that  if  the  jury  should  find  from  the  evidence  that 
Mrs.  Ades  did  own  the  money  "  and  that  she  gave  and  de- 
livered it  to  her  husband  before  she  died,"  then  the  plaintiflf 
could  not  recover  in  this  case ;  and  the  other  added  to  the 
hypothesis  of  gift,  as  above  stated,  she  "delivered  the  pos- 
session of  it  to  him  with  the  intention  of  then  and  ther3 
vesting  in  him  the  title  and  ownership  of  said  money;  "  and 
the  consequence  was  that  the  plaintiflf  could  not  recover 
without  proof  that  Ades  afterward  gave  it  back  and  deliv- 
ered it  to  her  with  a  like  intention. 

The  refusal  of  the  plaintiflTs  two,  referred  to,  and  the  giving 
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of  those  asked  for  defendants  are  emphatically  complained 
of.  It  is  said  that  the  latter  not  only  ignore  the  plaintiff's 
theory  of  the  case,  but  directly  contradict  the  instruction 
given  for  him  as  above  quoted. 

We  think  the  substance  of  plaintiff's  refused  instructions 
was  contained  in  the  one  given,  and  in  better  practical 
form.  The  statement  that  such  a  gift  as  is  therein  described 
is  called  donatio  causa  mortis^  could  not  aid  the  jury  or  the 
plaintiff. 

JSTordo  we  understand  that  those  given  for  the  defendants 
contradict  the  one  given  for  plaintiff.  They  proceed  upon 
a  different  and  antagonistic  hypothesis,  and  therefore  must 
ignore  the  other;  but  there  is  no  contradiction.  City  of 
Chicago  V.  Schmidt,  107  111.  191.  That  of  plaintiff  is  a  gift 
cau^a  mortis^  though  it  does  not  so  name  it.  That  of  the 
defendants  is  a  gift  iiUer  vivos,  though  they  do  not  so  name 
it.  Chancellor  Kent  says :  "  There  are  two  kinds  of  gifts : 
1,  gifts,  simply  so  called,  or  gifts  i^iter  vivos,  as  they  were 
distinguished  in  the  civil  law;  2,  gifts  caiisa  mortis,  or  those 
made  in  the  apprehension  of  death."  2  Kent's  Comm.,  side 
p.  438.  In  defendants'  instructions  it  is  a  gift,  s{i)}j)lij  so 
called,  which  is  a  gift  inter  vivos.  The  distinction  might 
have  been  more  sharply  and  clearly  drawn  in  each,  and 
perhaps  it  would  have  been  better,  but  as  they  stand  there  is 
no  contradiction.  We  have  already  said  that  we  find  no 
evidence  tending  to  show  that  Mrs.  Ades  ever  repossessed 
herself  of  this  money,  as  is  assumed  in  the  plaintiff's  instruc- 
tion, if  that  were  necessary.  Nor,  we  may  now  add,  that 
she  ever  "recovered  from  said  sickness,"  so  as  to  avoid  the 
gift  therein  mentioned.  It  does  not  indicate  the  particular 
form  nor  even  the  general  character  of  her  sickness,  and  it 
may  be  doubted  whether  her  apprehension  had  a  sufficiently 
definite  reference  to  any  particular  cause,  to  make  a  gift  in 
her  condition  a  gift  causa  mortis.  All  that  appears  on  that 
subject  is  that  she  was  not  well,  and  said  her  health  was 
failing;  she  was  growing  old  and  feeble,  and  could  not  live, 
or  expect  to  live,  very  long.  This  does  not  show  a  definite 
or  special  apprehension  of  death.    But  if  it  did,  and  what- 
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ever  may  have  been  the  cause,  the  evidence  is  that,  she  never 
entirely  recovered.  The  testimony  of  Mrs.  Lydia  Ades,  on 
cross^xaraination,  is  all  that  counsel  refer  to  on  this  point. 
She  was  asked  if,  when  they  came  back  on  the  visit,  in  May, 
1888,  Mrs.  Ades  had  not  recovered  her  health.  It  does 
not  appear  that  the  witness  knew  just  what  it  had  been,  so 
as  to  know  whether  she  was  or  was  not  better,  but  she 
answered  that  she  was  able  to  sit  up  part  of  the  time.  Coun- 
sel then  said  interrogatively,  "  She  was  able  to  make  the 
trip?"  And  the  witness  answered,  "Well,  in  a  sleeper." 
She  further  answered  to  leading  questions,  that  she  was  able 
to  ride  around  in  a  wagon,  at  times.  She  was  then  asked 
if  she  had  not  substantially  recovered  her  health,  and 
answered,  yes,  so  as  to  be  around  most  of  the  time.  The 
Impression  clearly  made  by  her  testimony  in  the  record  is, 
that  she  was  better  at  some  times  than  at  others,  but  never 
well  or  recovered.  Sylvanus  Ades^  testified  that  she  never 
recovered — ^he  thought  she  was  never  better  than  at  the  time 
of  the  gift,  but  rather  grew  gradually  worse  until  she  died. 
One  of  the  indispensable  requisites  of  a  gift  cav^a  mortis  is 
that  the  death  of  the  donor  must  ensue  without  any  perfect 
remission  of  the  apprehended  peril.  Barnet  v.  The  People, 
25  App.  136,  and  authority  there  cited.  In  this  case  her 
death  did  so  ensue.  There  was  no  perfect  remission  of  the 
apprehended  peril,  whatever  it  was. 

On  either  hypothesis  as  to  the  character  of  the  gift,  we 
think  the  evidence  clearly  warranted  the  finding,  and  the 
judgment  wiU  therefore  be  affirmed. 


O'Bannon^  Exccntrix^  etc.^  t.  Yigns. 

1,    Determining  Questions  of  Fact, — In  determining  questions  of  fact 

and  in  passing  upon  the  question  as  to  whether  a  verdict  is  against  the 

weight  of  the  evidence,  the  AppeUate  Court  wiU  take  into  considerar 

tion  all  matters  affecting  the  creditabilities  of  the  witnesses,  such  as  the 

I  apparent  interest  of  the  witness,  his  opportimities  of  knowing  the  matters 


Third  District— May  Term,  1891.  85 

O'Banuon  v.  Vigus. 

about  which  he  testiiieB,  the  reasonableness  or  unreasonableness  of  his 
testimony  when  tested  by  rules  of  common  sense  and  judgment  or  when 
compared  with  other  matters  in  evidence  and  undisputed  so  far  as  such 
matters  appear  of  record,  and  will  exercise  a  judicial  discretion  and 
judgment  in  determining  the  same. 

2.  Receipt  as  Evidence. — The  rule  of  evidence  as  to  the  weight 
of  a  receipt  and  of  the  kind  and  amoimt  of  proof  required  to  overcome 
it  applies  to  receipts  conceded  or  shown  to  be  genuine  and  not  to  such  as 
are  shown  to  be  false  or  forged. 

3.  Receipts — Weight  as  Evidence. — ^The  fact  that  a  receipt  is  forged 
or  altered  after  its  execution  may  be  shown  by  a  bare  preponderance  of 
the  evidence. 

*  4.  Verdict  Unsupported  by  the  Evidence. — A  verdict  unsupported  by 
the  evidence,  and  against  the  great  weight  and  body  of  it,  will  be  set 
aside, 

Memorandnm. — Claim  against  the  estate  of  a  deceased  person.  Appeal 
from  a  judgment  in  favor  of  the  claimant  rendered  by  the  Circuit  Court 
of  Montgomery  County;  the  Hon.  James  A.  Creighton,  Circuit  Judge, 
presiding.  Heard  at  the  May  term  of  this  court,  A.  D.  1891,  and  reversed. 
Opinion  filed  December  8,  1892. 

Appellant's  Statement  of  the  Case. 

Eliza  Vigus,  the  mother  of  appellee,  on  the  23d  day  of 
May,  1872,  took  out  a  policy  in  the  Protection  Life  Insur- 
ance Company,  of  Chicago,  for  $5,000,  payable  to  appellee. 
She  died  on  the  12th  of  October,  1874.  Proofs  of  loss  were 
duly  made  to  the  company.  At  the  request  of  appellee,  E. 
W.  O'Bannon,  tbe  deceased,  went  to  Chicago  early  in  Jan- 
uary, 1875,  to  collect  the  amount  of  the  policy.  In  two  or 
three  days  he  returned,  and  brought  with  him  a  note  and 
check  for  $1,000  each,  dated  January  5,  1875.  They  were 
accepted  by  appellee,  and  on  the  same  date  he  gave  a  receipt 
to  the  company  in  full  payment  of  the  policy. 

O'Bannon  died  on  the  13th  of  November,  1883.  Appellant 
was  appointed  his  executrix,  and  on  the  19th  of  June,  1884, 
appellee  filed  his  claim  against  the  estate,  as  follows : 

**  Estate  of  R.  W.  O'Bannon,  deceased, 

"  To  Darius  L.  Vigus,  Dr. 

"  To  the  sum  of  |3.000,  collected  and  received  by  said  O'Bannon,  to 
the  use  of  said  Vigus,  of  the  Protection  Life  Insurance  Company,  of 
Chicago,  on  policy  No.  4266,  on  the  life  of  Eliza  Vigus,  now  deceased, 
on,  to  wit,  the  4th  day  of  March,  A.  D.  1875,  with  interest  thereon  at 
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the  rate  of  six  per  cent,  per  annum.  Said  money  having  been  collected 
by  said  O'Bannon  while  acting  as  claimant's  agent ;  the  collection  of 
which  sum  was  by  said  O'Bannon  fraudulently  concealed  from  the  claim- 
ant during  the  lifetime  of  said  O'Bannon." 

The  policy  was  for  $5,000.  Two  thousand  dollars  were 
collected  by  O'Bannon  and  paid  to  Vigus.  As  to  this  there 
is  no  dispute.    The  contention  is  as  to  the  §3,000. 

The  evidence  oflfered  to  show  the  liability  of  the  estate 
was  the  following  receipt  on  the  back  of  the  policy : 

**  Received  of  the  Protection  Life  Insurance  Company  five  thousand 
dollars,  being  amount  in  full  of  tlie  within  policy. 

'*  (Signed)  D.  L.  Vious. 

By  R.  W.  O'Baxnon." 

This  receipt  was  without  date.  It  was  written  by  Ter- 
penny,  the  book-keeper  of  the  company,  except  the  words, 
"  five  thousand,"  and  the  signature.  He  said :  "  O'Bannon 
was  in  the  office  of  the  company  when  he  wrote  the  recei])t." 

It  is  claimed  that  the  receipt  was  false,  the  woixls  five 
thousand  dollars  having  been  filled  in  after  it  was  signed  by 
O'Bannon. 

Anthony  Thornton,  Lane  &  Cooper,  and  R.  MoWilliams, 
attorneys  for  appellant. 

Appellee's  Brief. 

Upon  a  second  appeal,  the  decision  of  the  court  on  the 
former  appeal  is  conclusive  of  the  questions  then  involved. 
Greene  V.  City  of  Springfield,  130  111.  513;  Hook  v.  Riche- 
son,  115  111.  431-443;  The  Washburn  &  Moen  Mfg.  Co.  v. 
The  Chicago  Galvanized  Wire  Fence  Co.,  119  111.  30-42; 
Smith  V.  Neff,  123  111.  310-13;  Mix  v.  The  People,  122  111. 
641;  Eeed  v.  West,  70  111.  479;  Ogden  v.  Larrabee,  70  111. 
510;  Rising  v.  Carr,  70  111.  596;  Smith  v.  Brittenham,  94  III. 
624;  Moshier  v.  Norton,  100  111.  63;  Newberry  v.  Blatch- 
ford,  106  111.  584;  Johnson  v.  Kettler,  84  111.  315;  Walker  v. 
Doane,  108  111.  236;  The  Village  of  Desplaines  v.  Poyer,  22 
111.  App.  574,  and  cases  cited;  Keiser  v.  Cox  (Third  District), 
16  111.  App.  631;  The  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Co.  V.  Snyder,  27  111.  App.  476. 

A  man  may  perpetrate  a  fraud  by  knowingly  telling  a 
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falsehood,  or  by  recklessly  affirming  that  to  be  of  his  own 
knowledge  which  he  does  not  know  to  be  true.  Case  v. 
Ayers,  65  111.  142;  Allen  v.  Hart,  72  111.  104;  Chatham  Fur- 
nace  Co,  v.  Moffatt,  147  Mass.  403;  9  Am.  St  Reps.  727; 
Bigelow  on  Fraud,  61-3;  Iverr  on  Fraud  &  Mistake,  54;  Ben- 
nett V.  Judson,  21  K  Y.  238;  Cabot  v.  Christie,  42  Vt  121; 
Lobdell  V.  Baker,  1  Met.  Mass,  194,  top  of  page  201;  Mon- 
roe V.  Pritchett,  16  Ala.  785;  1  Smith  L'd'g  Cas.,  Pt  1,  301, 
302, 

Vigus  appointed  O'Bannon  his  agent  to  go  to  Chicago 
and  gave  him  full  and  unlimited  power  to  settle  the  claim. 
**  Agents  also  occupy  a  relation  of  trust,  with  peculiar 
opportunities  for  fraud  upon  their  principals;  and  the  rules 
or  law,  in  respect  of  transactions  between  them  concerning 
the  interest  in  trust,  are  in  some  particulars  more  unfavom- 
ble  to  the  agent  than  the  rules  relating  to  attorney  and 
client  are  to  the  attorney,"  says  Bigelow  in  his  work  on 
Fraud,  222. 

"  Loyalty  to  his  trust  is  the  first  duty  which  the  agent 
owes  to  his  principal.  Without  it  the  i)erfect  relation  can 
not  exist.  Reliance  upon  the  agent's  integrity,  fidelity  and 
capacity  is  .the  moving  consideration  in  the  creation  of  all 
agencies."     Mechem  on  Agency,  Sec.  454. 

O'Bannon  "assumed  voluntarily,  a  confidential  relation," 
and  appellant  "can  not  be  allowed  to  enjoy  a  personal 
advantage  by  saying  that  O'Bannon  was  not  entitled  to  the 
confidence  Vigus  placed  in  him,"  Gruhn  v.  Richardson,  128 
111.  178-186;  Pomeroy  v.  Benton,  57  Mo.  531;  Cottrill  v. 
Krum,  100  Mo.  549;  C.  &  K  W.  Ry.  Co.  v.  Goebel,  119  111. 
515-524. 

O'Bannon  is  clearly  shown  to  be  the  wrongdoer;  then,  as 
between  him  and  Vigus,  the  presumptions  respecting  dis- 
puted facts  are  with  the  latter.  Costigan  v.  Mohawk,  etc., 
R.  R.  Co.,  2  Den.  (K.  Y.)  609;  Time  v.  Wharf  Co.,  7  Cal. 
253;  Loomis  v.  Green,  7  M.  E.  386;  Pierce  v.  Millay,  62  111. 
133:  Millard  v.  Swanson,  22  111.  App.  424;  Wear  v.  Duke, 
et  al.,  23  111.  App.  322;  C,  I.  &  W.  Co.  v.  Badger,  30  III 
App.  314;  McMahon  v.  Sankey,  35  111.  App.  341;  C,  B.  &  Q. 
R.  R.  Co.  V.  Merckes,  36  111.  App.  195. 
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George  L.  Zink  and  J.  M.  Teuitt,  attorneys  for  *appellee. 

Opinion  of  the  Court. 

On  the  night  of  Sunday,  January  5,  1873,  E.  W- 
O'Bannon  went  from  Raymond,  in  Montgomery  County,  to 
Chicago,  as  the  agent  of  apix^Uee,  to  collect  what  he  could 
on  a  policy  of  the  Protection  Life  Ins.  Co.  for  §5,000  upon 
his  mother's  life  for  his  benefit.  On  the  night  of  Tuesday, 
the  5th,  he  returned,  reported  to  him  a  compromise  and  set- 
tlement, subject  to  his  approval,  with  A.  W.  Edwards,  sec- 
retary and  manager  of  the  company,  for  $2,000,  as  the  best 
he  was  able  to  make,  and  advised  him  to  accept  it.  At  the 
same  time  he  tendered  the  company's  check  of  January  5, 
for  $1,000,  and  its  note,  at  sixty  da^'s,  of  the  same  date,  for  a 
like  sum,  both  payable  to  his  order.  After  hesitation  and 
discussion,  appellee  accepted  them,  and  signed  a  receipt  of 
the  same  date,  which  had  been  prepared  by  Edwards,  in  full 
of  the  policy,  but  without  stating  the  amount ;  which  was 
returned  to  the  company  on  Friday,  the  8th.  Appellee 
never  received  anything  more  on  the  policy,  but  the  further 
sum  of  $3,000  was  afterward  assessed  and  collected  by  the 
company  on  account  of  this  loss,  and  paid  to  somebody  on 
its  check  of  March  4th,  made  payable  to  his  order.  This 
check  was  drawn  by  Mr.  Teri)enny,  the  book-keeper,  by 
direction  of  Edwards,  and  delivered  to  him  ;  was  paid  some 
time  in  June,  and  on  its  return  by  the  bank  was  placed  by 
Terpenny  with  the  other  papers  in  the  case  in  the  company's 
vault,  to  which  Edwards  had  access.  Xo  further  trace  of  it 
appears.  In  1877  the  company  failed.  Edwards  removed 
to  Dakota  in  1879.  His  deposition  was  taken,  and  he 
strangely  denied  all  recollection  of  the  check  settlement  or 
claim.  Terpenny,  who  continued  in  the  service  of  the  re- 
ceiver or  assignee  after  the  failure,  looked  for  it  carefully, 
and  found  all  the  other  papers  relating  to  the  case  togetlier 
in  their  proper  place,  but  this  check  was  gone  and  has 
never  been  traced.  The  check  for  $1,000  given  to  Vigus 
and  the  check  given  the  bank  cashier  to  pay  the  note  were 
signed  by  Ilillard,  as  president,  and  Edwards  as  secretary, 
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according  to  the  custom.  The  one  for  $3,000  was  signed 
by  Edwards,  as  secretary,  but  by  whom  else  or  how  it  was 
indorsed  Terpenny  did  not  recollect,  nor  was  it  otherwise 
shown. 

In  his  search  for  it  in  July,  1883,  he  found  among  the 
papers  the  policy  in  question,  with  a  receipt  indorsed 
thereon,  purporting  to  be  for  "  five  thousand  dollars,  being 
amount  in  full  of  the  within  policy,"  without  date,  and  all 
in  his  own  handwriting  except  the  words  "  five  thousand," 
which  were  in  that  of  Edwards,  and  the  signature,  whicfh 
was  "  D.  Vigus,  by  E.  W.  O'Bannon,"  and  in  the  handwrit- 
ing of  the  latter.  In  October  following  he  casually 
informed  appellee  of  this  receipt,  and  thereupon  an  action 
on  the  case  was  instituted  against  Edwards. 

O'Bannon  was  then  on  his  death  bed,  and  died  on  the  15th 
of  the  next  month.  Appellee  afterward  dismissed  his  suit 
against  Edwards,  and  on  the  30th  of  June,  1884,  filed  this 
claim  in  the  County  Court  against  the  estate  of  O'Bannon 
for  the  amount  of  the  missing  check  and  interest  from  its 
date — alleging  that  O'Bannon  had  collected  it  as  his  agent 
and  fraudulently  concealed  the  fact. 

There  the  claim  was  disallowed.  The  case  has  been  three 
times  tried  in  the  Circuit  Court  and  brought  here  on  appeal 
from  its  judgments.  The  first  was  for  the  defendant,  which 
we  affirmed  on  the  merits  (19  App.  241),  but  the  Supreme 
Court  reversed  it  and  ours.  (118  111.  334.)  On  the  second 
trial  some  changes  of  more  or  less  importance  were  made 
by  some  of  the  witnesses  in  their  statements  on  the  first, 
and  some  new  evidence  introduced  on  each  side;  and  the 
judgment  was  for  plaintiff.  We  thought  these  changes  and 
additions  weakened  his  case  and  positively  strengtliened  the 
defense.  His  rested,  as  before,  on  O'Bannon's  receipt  as  it 
then  apjieared  on  the  policy,  his  alleged  admission  to  Miller 
in  the  spring  of  1875,  and  statement  made  on  his  return 
from  Chicago  about  the  cancer  letters. 

We  discredited  all  this  evidence;  the  receipt,  because  the 
words  "  five  thousand  "  were  inserted  without  his  authority 
where  it  was  blank  when  he  signed  it;  and  the  admission 
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and  statements,  because  the  testimony  tending  to  prove 
them  was  unreliable  and  improbable  in  itself,  inconsistent 
with  better  attested  facts,  supj)orted  only  by  assumptions 
which  were  themselves  unsu])ported  and  more  rationally 
explained  by  the  supposition  that  they  were  misunderstood. 
Thus,  if  the  adinission  to  Miller,  as  stated  by  him,  was  em- 
bodied in  a  request  that  was  in  the  highest  degree  insulting 
to  a  man  of  honor  and  yet  was  not  resented  nor  disclosed 
until  O'Bannon  was  dead  and  this  claim  had  been  disallowed 
by  the  County  Court,  was  not  true  in  fact,  and  would  expose 
his  own  estate  to  loss  and  his  reputation  to  ruin,  reason  and 
charity  would  force  the  belief  that  it  was  not  so  intended 
by  O'Bannon,  and  never  so  understood  by  Miller  until  he 
heard  of  the  surprising  receipt  on  the  policy,  but  always 
before  as  having  been  in  substance  the  same  that  hiul  been 
made  to  Vigus  and  others  before  and  about  that  time, 
namely,  that  he  had  settled  the  claim  of  Vigus  upon  a  five 
thousand  dollar  policy,  and  not  that  he  had  collected  $5,000 
upon  the  policy. 

So  also,  of  the  alleged  statement  about  the  cancer  let- 
ters or  letter;  if  it  was  improbable  on  its  face,  untrue  in 
fact,  needless  or  rather  hurtful  and  hindering  to  the  purpose 
supposed  to  be  in  view,  likely  to  lead  to  injury,  easy  to  be 
disproved,  with  consequences  certainly  ruinous  to  himself 
and  disgraceful  to  his  family,  every  fair  mind  would  natu- 
rally look  for  some  explanation  which  should  make  it  more 
probable  that  the  witnesses  were  mistaken  than  that  he  made 
or  intended  to  make  such  a  statement.  All  of  this  was  true 
and  proved  of  the  statement  alleged,  and  an  explanation  was 
suggested,  which  has  not  been  shoAvn  nor  attempted  to  be 
shown  to  be  inadmissible. 

On  the  other  hand,  the  clear  weight  cf  the  evidence 
seemed  to  show  that  on  January  5,  1875,  O'Bannon  in  good 
faith  finally  settled  the  claim  in  question  for  the  check  and 
note  of  $1,000  each,  that  he  delivered  to  appellee,  and  no 
more,  subject  to  his  ratification.  For  it  established  the  fol- 
lowing facts :  Proof  of  death  of  the  insured  was  submitted  to 
the  company  November  28, 1871.   By  the  terms  of  the  policy 
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it  had  ninety  days  from  that  date  within  which  to  pay  the 
loss.  Appellee  wanted  money,  for  a  special  purpose,  as  soon 
as  he  could  get  it.  He  began  at  once  to  importune  the  com- 
pany for  it.  Edwards  paid  no  attention  to  his  letters.  For 
some  reason  he  soon  came  to  expect  he  would  have  to  sub- 
mit to  a  compromise,  if  he  got  anything.  His  mother  had 
been  treated  for  cancer  existing  before  the  policy,  which  had 
lapsed,  was  reinstated,  though  it  does  not  appear  that  O'Ban- 
non  knew  or  had  any  intimation  of  it  before  he  went  to 
Chicago  on  this  business.  He  went  on  short  notice,  in  place 
of  his  son  who  had  been  first  engaged,  because  of  his  long 
and  friendly  acquaintance  with  Edwards.  He  went  exfx^ct- 
ing  to  compromise,  and  authorized  to  do  so  on  the  best  terms 
he  could  get.  At  what  time  on  the  morning  of  the  4th  he 
arrived  at  Chicago,  or  how  soon  afterward  he  saw  Edwards 
was  not  shown.  Doubtless  he  saw  him  on  that  day,  but  not 
at  his  office.  They  discussed  the  claim,  probably  at  con- 
siderable length.  Edwards  told  him  the  company  had  in- 
formation that  when  the  policy  was  reinstated  Mrs.  Yigus 
was  not  a  fit  subject  for  insurance,  and  particularly,  at  least, 
that  she  had  been  injured  by  a  fall  on  the  street  at  Litch- 
field for  which  she  had  recovered  damages  against  the  city. 
It  did  not  appear  that  in  that  interview  anything  was  said 
about  cancer,  unless  from  statements  of  O'Bannon  on  his 
return.  Finally,  however,  Edwards  made  him  as  low  an 
offer  as  $2,000,  and  no  more.  O'Bannon  hesitated  to  accept 
it,  and  they  separated  without  a  settlement  on  that  day. 
Up  to  this  time,  surely,  it  can  not  be  pretended  that  their 
action  was  not  natural,  business-like,  in  good  faith  and  at 
arm's  length.  On  the  next  day  O'Bannon  appeared  at  the 
office  of  Edwards,  which  was  occupied  by  Ter|ienny  also, 
whose  desk  was  onlv  about  ten  feet  from  that  of  the  secre- 
tary,  and  while  there  Terpenny,  by  direction  of  Edwards, 
drew  or  filled  up  and  delivered  to  him  the  note  and  check 
for  $1,000  each  and  the  receipt  on  the  policy  with  a  blank 
space  for  the  amount,  and  Edwards  prepared  the  receipt  in 
full  for  appellee  to  sign  if  he  would.  Whether  the  note  and 
check  were  printed  and  already  or  ever  afterward  signed  by 
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the  president  or  vice-president,  does  not  appear;  but  they 
were  duly  paid.  The  policy  was  left  with  Edwards,  and 
O'Bannon,  with  the  note,  check  and  receipt  to  be  signed 
by  appellee,  took  the  evening  train  for  Kaymond.  Terpenny 
made  an  entry  on  the  books  of  the  company,  of  the  same 
date,  showing  that  the  note  was  given  for  the  "  balance  due," 
all  that  remained  to  be  paid  on  the  policy.  There  was  no 
evidence  tending  to  prove  that  O'Bannon  ever  afterward 
had  any  communication  with  any  agent  of  the  insurance  com- 
pany or  of  the  bank,  or  knew  of  the  fining  of  the  blank  in  his 
receipt  or  of  thd  existence  of  the  $3,000  check,  except  his 
alleged  admission  to  Miller,  and  the  fact,  if  it  was  a  fact,  of 
which  there  was  some  evidence,  that  he  went  again  to  Chi- 
cago at  some  time  in  the  following  spring,  which  in  our 
judgment  was  fairly  overcome  by  the  two  receipts  in  full, 
the  book  entry  and  the  other  facts  stated. 

If  a  final  settlement  could  be  proved  by  circumstances, 
these,  not  otherwise  explained,  would  prove  it.  All  of  them 
having  so  appeared  on  the  first  trial,  we  found  it  was  then 
and  thus  made;  and  that  fact  alone,  if  such  was  the  fact, 
would  of  itself  effectually  dispose  of  the  alleged  admission, 
and  make  wholly  immaterial  in  this  action  whatever  lies 
O'Bannon  might  have  told  to  justify  his  settlement  or  induce 
its  ratification. 

Feeling  the  force  of  these  circumstances,  appellee  intro- 
duced as  a  new  witness  on  the  second  trial  Martin  Evan, 
the  actuary  of  the  company,  who  testified,  that  about  the 
first  of  January,  1875,  Edwards,  at  his  ofiice.  introduced  him 
to  O'Bannon;  that  they  proceeded  to  talk  about  this  claim; 
that  O'Bannon  urged  its  "  settlement,"  and  Edwards  "seemed 
disposed  to  favor  him,  but  said  it  had  not  been  assessed  for 
yet.  O'Bannon  desired  some  money  immediately,  on  that 
occasion.  Edwards  agreed  to  give  $1,000  down  or  a  check 
for  $1,000,  and  a  draft  or  note  at  sixty  days — I  think  it  was 
for  another  $1,000 — and  the  balance  when  the  claim  was 
assessed  for  and  collected f'*  that  Edwards  then  handed  to 
witness  the  proofs  of  loss  and  told  him  to  see  that  it  got  into 
the  next  assessment  (without  stating  the  amount),  to  be  sent 
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out  early  in  February,  and  then  directed  the  book-keeper  to 
draw  up  the  check  and  note  for  $1,000  each,  which  the  book- 
keeper apparently  proceeded  to  do. 

The  case  of  plaintiff  and  the  reputation  of  Edward  were 
in  urgent  need  of  some  such  evidence  as  this  statement  that 
he  then  agreed  to  pay  on  this  policy  $3,000,  in  addition  to 
the  note  and  check  then  given,  when  the  claim  was  assessed 
for  and  collected;  but  it  could  not  be  made  to  fit  thef  facts. 
It  was  conceded  upon  the  uncontradicted  testimony  of 
Charles  A.  Walker,  the  attorney  of  the  company,  who  was 
also  a  new  witness  on  the  part  of  the  defense,  that  no  longer 
than  the  day  before,  after  some  discussion  in  his  office, 
which  was  in  the  same  building,  and  just  over  that  of 
Edwards,  O'Bannon  and  Edwards,  in  his  presence,  absolutely 
agreed  on  a  compromise  and  settlement  of  the  claim  for 
$2,000,  which  Edwards  had  first  offered;  that  O'Bannon 
seemed  well  pleased  with  that  agreement,  having  been  satis- 
fied by  Walker  that  the  claim  would  be  resisted  if  pushed, 
and  that  $2,000  paid  would  probably  be  better  for  appellee 
than  a  judgment  for  the  full  amount;  and  that  upon  coming 
to  the  agreement  O'Bannon  and  Edwards  went  down  stairs 
together.  We  believed  then,  and  think  we  can  now  show 
more  clearly,  that  the  meeting  spoken  of  by  Eyan  took  place 
immediately  upon  the  agreement  to  compromise  spoken  of 
by  Walker;  that  they  went  directly  from  his  office  to  that 
of  Edwards,  and  that  the  conversation  between  them  there 
had  no  reference  whatever  to  the  amount,  because  that  had 
just  been  agreed  on,  but  solely  to  the  time  and  manner  of 
its  payment,  which  had  not  been  settled  upstairs.  Even 
according  to  Ryan,  O'Bannon  wanted  some  money  imme- 
diately, and  the  disposition  of  Edwards  to  favor  him  was 
shown  by  his  consent  to  give  $1,000  in  cash,  and  a  note,  on 
which  money  could  be  immediately  raised,  for  the  residue. 
But  upon  the  contention  of  counsel  as  to  the  time  of  the 
agreement  on  the  amount,  we  said  in  the  former  opinion: 

"  We  are  asked  to  believe  that  this  secretary,  who,  not- 
withstanding his  friendship  for  O'Bannon,  on  Monday,  for 
the  substantial  reasons  stated^  in  the  presence  and  with  the 
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concurrence  of  the  company's  attorney,  committed  himself 
to  a  peremptory  refusal  to  pay  more  than  $2,000,  and  actu- 
ally got  an  agreement  to  settle  for  that  amount,  with  which 
O'Bannon  seemed  well  pleased,  on  Tuesday,  without  any 
new  light  on  the  subject,  and  without  the  knowledge  of  the 
attorney,  was  entertaining  a  proposition  from  O'Bannon  to 
settle,  and  was  so  '  disposed  to  favor  him '  that  he  would 
have  paid  the  full  amount  right  down  except  that  it  had  not 
been  assessed  and  collected,  and  actually  paid  81,000  down, 
gave  the  company's  note  at  sixty  days  for  another  thousand, 
and  a  verbal  promise  to  pay  $3,000  more,  to  which  all  claim 
had  been  abandoned,  as  soon  as  it  should  be  assessed  and 
collected,  and  gave  directions  to  have  it  assessed  and  col- 
lected as  soon  as  possible.  Considering,  further,  that  noth- 
ing was  yet  due,  that  the  financial  condition  of  the  company 
was  not  such  as  to  justify  any  needless  Uberality  in  the  settle- 
ment of  claims  against  it,  and  that  the  book-keeper  at  the 
adjoining  desk,  who  was  probably  within  hearing  of  the 
whole  arrangement,  when  he  did  *  proceed  to  draw  up  the 
papers,'  proceeded  further  to  enter  the  transaction  on  his 
books  as  a  settlement  for  $2,000  and  no  more,  the  statement 
that  the  secretary  then  agreed  to  pay  the  further  large  sum 
of  $3,000  seems  but  little  less  than  monstrous." 

This  agreement  to  settle  for  $2,000,  proved  by  the  cir- 
cumstances and  by  the  direct  testimony  of  Walker,  and  now 
conceded,  was  made  in  good  faith;  for  if  the  parties  had 
then  conspired  to  get  from  the  company  $5,000,  it  is 
morally  certain  that  they  would  not  have  made  Walker  a 
witness  to  their  agreement  on  $2,000.  And  unless  that 
agreement  was  abandoned  and  a  new  one  made  before  the 
note  and  check  were  delivered,  then  it  was  also  executed  in 
good  faith.  The  evidence  proved  fo  our  satisfaction  that 
there  was  no  such  change  in  the  agreement.  To  the  rea- 
sons suggested  in  the  above  quotation,  no  answer  has  been 
attempted.  The  papers  execiited  were  in  accordance  with 
the  agreement.  There  was  no  time  after  it  was  made  and 
before  the  delivery  of  the  papers,  sufficient  for  the  concoc- 
tion of  such  a  conspiracy  as  is  charged,  or  any  material 
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chjinge  in  the  terms  of  settlement  so  agreed  on,  nor  any 
afterward,  and  before  O'Bannon  returned  to  Eaymond; 
for,  upon  receipt  of  the  papers,  he  left  the  office,  and  there  is 
no  evidence  or  reason  for  the  belief  that  in  the  meantime  he 
had  any  meeting  or  communication  with  Edwards;  and  if  he 
did,  it  would  seem  to  be  the  height  of  assumption  and  pre- 
sumption to  suppose  that  he  w^ould  have  broached  or 
Edwards  dared  to  suggest  to  him  the  idea  of  such  a  con- 
spiracy. Nothing  in  his  conduct  or  reputation  or  relations 
to  Edwards  or  to  appellee  appears  to  warrant,  but  every- 
thing to  forbid  it.  His  life  for  nearly  nine  years  afterward, 
at  Raymond  and  Litchfield,  was  a  continuous  and  emphatic 
denial  of  it. 

The  fact  of  a  hona  fide^  executed  settlement  for  $2,000 
being  thus  established,  it  follows  that  he  could  not  have 
intended  to  admit  to  Miller  or  anybody,  at  any  time,  that 
he  collected  or  received  $5,000;  and  that  the  question  of  false 
representation  as  to  the  cancer  letter — if  any  such  was  made, 
which  we  do  not  believe — is  immaterial. 

For  the  reasons  thus  indicated  and  others,  more  fully  set 
forth  in  the  opinion  filed  (32  App.  48»^7),  this  second  judg- 
ment was  reversed  and  the  cause  remanded.  Ilaving  seen 
no  reason  to  retract  or  modify  the  expression  of  our  views 
of  the  law  or  the  evidence  as  to  any  material  point  presented 
by  the  record  then  before  us,  we  might  herp  have  simply 
referred  to  it,  for  those  we  still  entertain,  so  far  as  applicable. 
But  out  of  respect  to  counsel  and  their  elaborate  argument, 
if  not  also  in  justice  to  ourselves,  we  have  repeated  them, 
condensed  and  somewhat  rearranged  in  their  order,  as  a 
better  introduction  to  what  is  now  to  be  said  on  the  bearinor 

o 

of  the  new  evidence. 

The  points  now  urged  as  against  the  conclusion  of  the 
court  on  the  former  record  are,  (1)  that  there  is  not  nor  ever 
was,  any  evidence  that  the  receipt  on  the  policy  was  drawn 
or  signed  on  January  5,  1875;  (2)  that  the  agreement  in 
Walker's  office  to  settle  for  $2,000,  was  made  on  the  morn- 
ing of  the  4th,  and  a  new  one  for  $5,000  on  the  5th,  when 
the  note  and  check  were  given;  and  (3)  that  the  new  testi- 
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mony  of  Mr.  and  Mrs.  Hill  fully  proved  O'Bannon's  admis- 
sion that  he  collected  $5,000.  It  is  said  the  legal  presump- 
tion is,  that  he  signed  the  receipt  as  it  now  appears,  and  the 
inevitable  conclusion  from  that  fact  and  the  testimony 
respecting  his  admission,  is  that  he  did  collect  that  sum. 

It  is  true  of  the  receipt  that  Terpenny  did  not  and  would 
not  give  the  date  of  its  preparation,  doubtless  for  the  rea- 
son, and  only  for  the  reason,  that  it  bore  none  on  its  face; 
for  the  occasion  fixed  the  time  just  as  certainly,  and  he  had 
testified  before,  and  not  less  than  five  times  on  the  last  trial, 
that  he  wrote  it  while  O'Bannon  was  in  the  oflBce,  and  fur- 
ther, that  he  never  saw  him  there  but  the  one  time.x  To 
this  there  was  no  contradiction,  and,  in  connection  with  other 
facts,  it  is  conclusive. 

We  are  content  to  submit  our  finding  that  O'Bannon  signed 
it  on  that  occasion,  upon  the  reasons  given  in  the  former 
opinion  (32  App.  pp.  483-7),  which  remain  unanswered.  The 
new  evidence  for  appellee  presents  nothing  in  opposition  to 
them.  Having  then  received  the  check  and  note,  then  was 
the  proper  time  to  receipt  for  them.  There  was  every  rea- 
son why  he  should  and  none  why  he  should  not.  Edwards 
was  an  experienced  business  man,  acting  for  the  company. 
Such  men  do  not  make  such  payments  without  taking 
receipts.  It  was  especially  proper  in  this  case,  because 
O'Bannon  was  but  an  agent  and  his  principal  might  not  rat- 
ify the  arrangement.  Ilis  right  to  refuse  was  expressly 
reserved.  No  other  receipt  than  the  one  so  indorsed  is 
claimed  to  have  been  given  by  him  at  any  time. 

We  think  it  has  already  been  sufficiently  shown  why  the 
statement  of  Ryan  on  the  second  trial,  that  Edwards  agreed 
to  pay  the  further  sum  of  $3,000  when  assessed  and  col- 
lected, ought  not  to  have  been  believed;  but  his  statement 
on  the  last,  and  the  new  evidence  for  appellant,  call  for 
some  further  observations  in  regard  to  it. 

On  the  second  trial  the  testimony  of  Walker  preceded  his. 
He  now  says  he  thinks  he  did  not  read  it  before  he  testified, 
but  that  he  had  some  conversation  with  appellee  and  Mr. 
Truitt,  his  attorney,  and  they  told  him,  in  a  general  way, 
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about  it.  Walker  had  said  he  had  been  under  the  "  impres- 
sion "  that  the  meeting  in  his  office,  when  the  agreement  to 
settle  for  §2,000  was  made,  was  on  a  Monday  morning,  in 
the  latter  part  of  December,  1874,  or  first  part  of  January, 
1875.  A  good  many  years  had  since  passed.  He  said :  "  Of 
course  it  is  ^simply  an  irapressidn  that  has  got  on  my  mind. 
I  don't  know  why  I  have  got  the  impression."  It  appear- 
ing that  the  4th  of  January,  1875,  was  a  Monday,  and  that 
the  note  and  check  and  receipt  for  Vigus  to  sign,  and  the 
entry  on  the  book  that  the  note  was  given  for  the  "  balance 
due  on  policy  4266,"  were  all  under  date  of  January  5th, 
and  that  O'Bannon  had  said  he  made  the  settlement  on  the 
second  day  he  was  in  Chicago,  it  was  seen  that  appellee's 
claim  was  to  be  upheld  only  by  the  slender  thread  of  Walk- 
er's unaccountable  "  impressions,"  upon  the  basis  of  some 
proof  that  when  the  settlement  was  actually  made,  there 
was  an  equally  unaccountable  verbal  agreement  to  pay  $3,000, 
supplementing  two  written  obligations  for  $1,000  each.  And 
Byan,  whose  devotion  to  Edwards  was  shown,  furnished  the 
proof  of  such  a  sudden,  great  and  unaccountable  change  in 
the  agreement. 

For  the  reasons  indicated  in  the  quotation  above  made, 
we  thought  and  said  it  was  more  probable  that  Walker's 
impression  as  to  the  daiy  was  wrong  than  that  any  such 
change  was  made.  But  Ryan,  since  he  furnished  that  proof, 
has  read  the  preceding  testimony  of  Walker.  At  fii-st  he 
denied  it,  but  being  confronted  with  his  own  letter  to 
Walker  stating  that  he  had,  he  admitted  it.  Whether  he 
had  also  read  the  opinion  of  this  court  does  not  appear. 
But  for  some  reason,  his  clear  and  positive  statement  turns 
out  on  this  trial  to  be  also  at  best  only  an  ''  impression," 
quite  as  vague  and  shallow  as  that  of  Walker.  He  says : 
"  The  settlement  of  the  Vigus  claim  was  talked  between 
Edwards  and  O'Bannon.  I  did  not  pay  special  attention  to 
the  details.  *  *  *  My  best  recollection  is,  it  was  agreed 
to  pay  $1,000  cash,  and  note  payable  about  the  time  the 
money  would  come  in.  *  *  *  He  stated,  I  think,  it  was 
a  great  favor  they  were  extending  O'Bannon  in  making 
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advance  payment,  as  the  company  was  entitled  to  the  date 
fixed.  *  *  *  Nothing  was  said  al)out  the  result  of  the 
money  due  on  the  policy,  in  my  presence.  As  I  stilted,  1 
am  not  verv  clear  as  to  what  was  sjiid  about  the  balance 
being  paid  when  the  claim  was  assessed  and  collected.  My 
best  recollection  is,  he  was  impressing  on  him  that  he  was 
doing  a  favor;  that  the  balance  would  be  paid  inside  of 
ninety  days,  after  the  assessment.  My  best  recollection  is, 
this  was  stated — ^be  paid  Avhen  the  assessment  was  col- 
lected." On  cross-examination  he  says :  "  Edwards  or- 
dered a  check  for  ^1,000  and  a  note  for  $sl,000  on  the 
Vigus  claim,  to  be  drawn  up.  I  am  not  positive  as  to 
what  was  said  about  a  balance.  Have  only  a  vague  im- 
pression. Would  not  swear  anything  in  relation  to  it, 
so  void  is  mv  mind  as  to  what  was  said."  We  regard 
this  as  a  substantial  recantation — ^an  admission  that  accord- 
ing to  the  statement  of  Edwards  on  that  occasion  the 
settlement  was  for  a  check  (cash)  and  note  at  sixty  days 
each  for  $1,000;  that  the  favor  shown  was  by  the  payment 
in  advance  of  the  time  mentioned  in  the  policy;  that  the 
balance  to  be  paid  when  assessed  and  collected,  if  an\'tliing 
of  the  kind  was  said,  was  the  balance  for  which  the  note 
was  given,  as  entered  on  the  books,  and  not  the  further  sum 
of  §3,000,  of  which  nothing  was  said  in  his  presence.  The 
whole  of  the  "  talk  "  was  confined  to  the  time  of  payment 
of  the  amount  agreed  on — O'Bannon  wanting  cash,  and 
Edwards  insisting  on  the  time  for  a  part.  Thus  the  testi- 
monv  of  Rvan  is  additicmal  evidence  of  an  actual  settle- 
ment  for  §2,000,  and  that  it  Avas  made  in  good  faith. 

The  other  contention  of  counsel  is  also  shown  to  be 
groundless.  Walker's  impression  as  to  the  time  of  the 
meeting  and  agreement  in  his  oflice,  was  wrong;  it  took 
place  on  Tuesday,  January  5th,  and  immediately  preceding 
the  execution  of  the  papers,  in  the  oflice  of  Edwards,  as  is 
more  fully  proved  by  the  new  evidence. 

Walker  testified  before,  and  now  also,  that  the  meeting 
was  in  the  7norning.  Counsel's  position  was  that  it  was 
Monday  morning,  and  that  thfe  parties  had  all  the  afternoon 
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and  evening  after  the  agreement,  in  which  to  cons])ire,  be- 
fore the  papers  were  executed.  We  thought  it  was  Tues- 
day, because  they  would  naturally  proceed  to  execute  the 
agreement  immediately,  since  it  would  require  only  a  few 
minutes'  work,  and  the  oflRce  of  the  secretary  and  book- 
keeper was  just  "down  stairs,"  whither  they  went  together; 
and  further,  because  of  the  improbability  that  the  preceding 
meetings  and  discussions  and  the  intervals  of  time  between 
them,  together,  with  the  meeting  in  AValker's  office,  could 
have  all  occurred  on  the  same  morning,  as  they  must  if  the 
latter,  which  was  the  last,  was  on  Monday.  First,  O'Ban- 
non,  after  a  night  ride  in  the  cars,  met  Edwards — where  or 
at  what  time  was  not  shown — ^and  they  had  a  talk,  doubt- 
less somewhat  lengthy,  as  it  involved  the  justice  of  the 
claim  and  the  question  of  a  compromise;  afterward,  how 
long  is  not  shown,  Edwards  saw  Walker,  told  him  O'Ban- 
non  was  in  town  about  the  Vigus  claim,  that  he  had  talked 
with  him  about  a  compromise,  offered  him  $2,000,  which 
O'Bannon  had  not  accepted,  and  that  he  probably  would  if 
advised  by  Walker  to  do  so;  and  then,  after  another  inter- 
val, how  long  did  not  appear.  Walker  says  O'Bannon  took 
him  up  to  his  office,  went  over  the  case  and  advised  him  to 
accept  the  offer  made.  All  this  took  place  before  Edwards 
was  called  up  and  the  agreement  ma^le.  We  still  think  it 
highly  improbable  that  all  of  this  took  place  on  one  morn- 
ing. The  question,  however,  is  only  as  to  the  last,  when 
the  three  parties  were  together  and  the  agreement  was 
made. 

We  regard  the  point  of  the  time  when  it  was  made,  within 
the  period  from  O'Bannon's  arrival  in  Chicago  to  his  receipt 
of  the  note  and  check,  as  of  no  importance  whatever  to  the 
defense  of  appellant,  because,  in  our  judgment,  the  idea  of 
such  a  change  in  the  agreement  as  is  claimed,  within  any 
time  that  can  be  pretended  for  it,  is  on  its  face  not  to  be 
entertained.  Why,  Eyan  himself  says  that  in  the  very  con- 
versation between  them  when  the  papers  were  drawn  up, 
Edwards  told  O'Bannon  that  "  there  was  a  dispute  about 
the  claim,  and  an  investigation,  owing  to  letters  from  his 
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locality  in  regard  to  Mrs.  Vigus'  condition,"  though  he 
could  not  say  what  was  said,  particularly,  as  to  their  con- 
tents. And  yet  it  is  seriously  claimed  that  he  promised  to 
pay  $3,000  more  than  had  so  recently  been  agreed  on; 
Kyan  added  that  when  Edwards  told  him  about  the  letters 
O'Bannon,  in  substance,  stated  that  "  some  enemies  or  un- 
friendly parties  had  been  interfering  with  other  j)eople's 
business,"  which  may  help  to  explain  the  cancer  testimony, 
and  to  show  that  the  parties  were  still  dealing  at  arm's 
length  and  O'Bannon  was  still  faithful. 

Counsel  for  appellee  seem  to  see  that  unless  by  way  of 
this  idea  of  a  change  in  the  agreement,  his  every  approach 
to  a  recovery  from  this  estate  is  solidly  excluded  by  the 
evidence;  and  therefore,  whether  a  sufficient  reason  can  or 
can  not,  at  least  a  sufficient  time  and  opportunity  to  make 
it,  must  be  shown.  Though  proof  of  these  might  not  mate- 
rially aid  his  case,  the  want  of  it  would  be  fatal.  Impor- 
tant as  it  is  to  him,  the  whole  argument  for  the  time  claimed 
is  as  follows : 

"On  Sunday  night,  Januarys,  1S75,  O'Bannon  started  to 
Chicago,  where  he  arrived  the  next  morning  *  *  *  and 
it  seems  called  at  oiice  on  Edwards.  After  seeing  Edwards, 
O'Bannon  seems  to  have  left  the  place  of  meeting,  for  when 
Edwards  saw  Walker  that  morning^  so  \\^al]cer  saf/s,  the  for- 
mer told  the  latter  that  O'Bannon  had  come  to  Chicago  on 
the  Vigus  matter,  and  that  he,  Edwards,  had  offered  $2,000 
to  settle  the  claim,  and  that  he  thought  O'Bannon  would 
accept  it  if  Walker  saw  him  and  talked  to  him.  We  call 
particular  .attention  to  what  Walker  says.  In  response  to 
the  question,  what  Edwards  said,  he  answered  :  '  Said 
Dick  O'Bannon  was  in  town.'  For  what  purpose  did  he 
say  he  was  in  town  ?  '  Said  to  me,  Uncle  Dick  Bannon  is  in 
town;  was  up  to  see  about  the  Vigus  matter,  etc.'  This 
language  clearly  shows  that  O'Bannon's  coming  rm^t  have 
been  of  very  recent  occurrence;  that  he  had  just  had  his 
first  interview  with  Edwards;  that  it  rmist  have  been  the 
first  morning  he  was  there;  otherwise  his  old  friend  Walker 
would  have  sooner  heard  of  it.    K^ow,  as  O'Bannon  left  Eay- 
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mond  Sunday  night,  and  would  naturally  arrive  in  Chicago 
the  following  morning,  th^  conclusion  vuist  irresistlhly  he 
that  it  was  on  Monday  morning^  January  ^,  1875^  that 
O^Bannon  was  in  Walker^s  office.  Walker  then  says  that 
he  watched  for  O'Bannon  at  the  foot  of  the  stairs,  from 
which  they  went  to  Walker's  office." 

We  find  in  the  evidence  no  warrant  for  such  positive  use 
of  any  of  the  terms  we  have  italicized;  nothing  to  show  with 
any  definiteness  at  what  time  of  the  day  or  even  on  which 
of  the  two  days  O'Bannon  first  saw  Edwards,  how  long  he 
remained  with  him,  how  soon  after  they  separated  Edwards 
saw  Walker,  or  how  long  he  remained  with  him.  All  of 
these  are  matters  of  mere  conjecture,  or  at  most  of  very  un- 
certain probability.  It  may  have  been  as  counsel  assert, 
but  it  may  not.  For  all  the  purposes  of  this  case  these 
assumptions  may  be  conceded.  We  call  attention  to  them 
only  to  show  the  looseness  of  the  argument.  But  it  would 
still  be  very  easy  to  resist  the  conclusion  last  stated  from 
the  given  premises  or  any  other  reasonably  supported  by 
the  evidence,  even  as  it  appeared  on  the  former  trial.  Now, 
consider  the  testimonv  of  Walker  on  the  last  one.  After 
stating  the  offer  of  $2,000,  and  its  acceptance,  he  proceeds : 
"  They  then  went  down  stairs  together.  I  saw  Edwards  at 
twelve  o'clock,  as  I  went  to  lunch.  I  went  into  his  office  and 
said,  '*  You  and  Uncle  Dick  settled  the  matter,"  and  he  said 
"  Yes."  I  saw  Uncle  Dick  that  afternoon  and  said  to  him, 
"  You  are  lucky;  you  and  Edwards  have  settled  the  matter;" 
and  he  said,  "  Yes,  have  settled." 

The  conclusion  from  this  language  that  it  was  nr>t  on 
Monday  morning,  January  4,^  1875,  that  O'Bannon  was  in 
Walker's  office,  is  so  natural,  reasonable  and  plain  that  we 
draw  it  without  hesitation.  The  twelve  o'clock  mentioned 
was  the  twelve  o'clock  of  the  same  day  they  were  in  that 
office;  they  aettUd  before  that  hour;  and  the  settlement  was 
made,  as  the  papers  show,  on  Tuesday,  January  5,  1S75.  It 
was  immediately  on  going  down  stairs  together  that  they 
arranged  the  mode  of  payment  and  executed  these  papers. 
This  was  manifestly  done  in  good  faith.    There  was  no 
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time  or  reason  for  the  asserted  change  in  the  agreement 
and  none  whatever  was  made.  Further,  when  Edwards 
was  seen  at  twelve  o'clock,  O'Bannon  was  not  with  him, 
and  when  O'Bannon  w^as  seen  in  the  afternoon,  Edwai'ds 
w^as  not  with  him;  and,  as  before  said,  there  is  not  a  par- 
ticle of  evidence  tending  to  show  that  they  were  again 
together  at  any  time  before  O'Bannon  returned  that  night 
.  to  Ra}' mond.  His  report  to  appellee  the  next  day  that  he 
had  settled  the  claim  for  $2,000,  and  Could  get  no  more, 
was  therefore  substantiall}'^  and  literally  true. 

That  he  had  then  conspired  with  Edwards  to  get  more,  or 
had  a  thought  of  getting  it  in  any  way,  is  a  proposition 
without  the  least  support  in  the  evidence,  so  far  as  we  can 
see.  It  does  not  appear  that  Edwards  himself  had  any  such 
design  until  just  before  the  $1,000  check  was  drawn.  The 
new  proof  shows  that  in  December  he  wrote  to  Walker,  the 
company's  attorney,  that  this  claim  should  be  compromised. 
On  the  f  oiTner  trial,  as  on  this,  it  was  shown  that  the  assess- 
ment for  this  claim,  as  presented  to  and  approved  by  the 
executive  board,  was  for  $2,500  (as  it  would  be  according  to 
the  custom,  as  proved,  if  it  was  compromised  at  $2,(J00),  and 
it  was  so  stated  in  the  notices  to  members  sent  out  in  Feb- 
ruary, though  the  amount  required  to  be  paid  by  each  would 
raise  $5,000.  Ryan  said  the  $2,500  got  in  by  mistake  or 
misprint,  which  may  now  be  doubted.  But  however  that 
may  be.  Walker  testified  on  this  trial  that  early  in  February 
Edwards  and  Rvan  came  into  his  office  with  these  notices 
and  asked  his  opinion  as  to  the  propriety  of  sending  them  out. 

He  told  them  that  this  claim  was  compromised  at  $2,000 
and  assessed  for  at  $2,500;  that  these  notices  were  wrong 
and  ought  not  to  be  sent  out,  to  which  Edwards  replied 
that  "  there  was  no  time  to  reprint  them  now,  and  if  any- 
body kicked  he  would  send  the  money  back;"  that  he  re}> 
resented  $25,000  of  the  company's  stock,  and  that  in  con- 
sequence of  this  statement  of  Edwards  he  then  determined 
to  get  out;  and  that  though  he  made  no  further  com- 
plaint about  the  matter,  he  did  leave  the  company  in  the 
following  May  or  J  une.    Counsel  indulge  in  an  insinuation 


THtRD  Disteict^May  Teem,  1891.        103 

O'Bannou  v.  Vigus. 

* -  -  __L  r   -    -_      ■  I ' 

against  Walker  because  he  did  not  call  attention  to  this 
over  assessment  which  we  think  gratuitous,  since,  according 
to  his  understanding  and  the  statement,  it  was  simply  a 
premature  collection  and  the  excess  would  still  inure  to 
the  benefit  of  the  members,  according  to  the  regular  course 
of  business,  as  shown,  because  it  would  be  turned  to  the  con- 
tingent assessment  account.  Walker  therefore  discharged 
his  duty  when  he  advised  as  strongly  as  he  did  against  the 
sending  out  of  those  notices.  The  point  we  are  making, 
however,  is  that  Edwards  was  then  fully  aware  that  Walker 
knew  the  claim  had  been  settled  for  $2,000.  '  It  had  been  so 
declared  and  admitted  in  the  presence  of  Ryan.  (It  is  true 
that  Ryan  testified  he  had  been  instructed  by  Edwards  to 
make  the  assessment  for  $5,000,  and  did  so;  that  he  had  no 
recollection  of  the  conversation  related  by  Edwards;  and  at 
first  positively  denied  that  he  was  ever  in  his  office  while  he 
was  connected  with  the  company,  but  on  having  his  attention 
called  more  particularly  to  it  admitted  his  mistake.)  It  is 
hard  to  believe  that  Edwards,  in  the  face  of  this  knowledge 
of  Walker,  then  intended  to  rob  the  company  of  this  excess 
of  §3,000.  Yet  it  may  be  that  a  month  later  —Walker  in 
the  meantime  making  no  further  complaint  about  th^  assess- 
ment notices  and  preparing  to  leave  the  company — he  may 
have  formed  that  purpose. 

The  excess  would  be  collected  early  in  March.  A  check 
for  it  could  then  be  drawn  to  balance  the  books  and  look 
regular,  but  need  not  be  paid  until  Walker  w^as  out.  Ryan 
was  his  friend,  whose  conduct  in  this  connection  is  question- 
able. Edwards  had  the  receipt  of  Vigus  in  full  and  could 
fill  up  the  blank  in  that  of  O'Bannon  with  "  five  thousand." 
These  would  satisfy  the  company  that  he  had  paid  to  the 
beneficiary  the  full  amount  of  the  policy  and  explain  tlie 
mistake  in  the  representation  of  the  assessment  as  for 
8^,500.  He  could  easily  find  somebody  who,  for  a  consid- 
eration, w^ould  imitate  the  signature  of  Vigus,  in  his  posses- 
sion, and  if  he  recognized  the  indorsement  the  bank  would 
not  question  it,  and  he  could  abstract  the  check  when 
returned. 
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For  such  reasons  as  these  he  mav  have  concluded  to  take 
the  risk.  We  do  not  say  this  is  the  true  explanation  of  the 
facts  proved,  but  we  see  no  other.  Counsel  for  appellee  are 
comi)elled  to  charge,  and  do  charge,  Edwards  with  com- 
plicity. We,  too,  are  fully  satisfied  that  if  O'Bannon  is 
guilty,  he  also  must  be ;  for  O'Bannon,  without  his  aid, 
could  not  have  obtained  the  check.  But  it  is  clear  that  after 
Edwards  got  the  receipts  of  O'Bannon  and  Vigus,  he  had 
no  need  of  O'Bannon's  aid;  and  we  fully  believe,  as  we  have 
endeavored  to  show  from  the  evidence,  that  O'Bannon 
gave  his  and  procui^ed  that  of  Vigus  without  a  thought  of 
wrong. 

Of  the  testimony  of  Mr.  and  Mrs.  Hill  but  little  need  be 
said.  We  regard  it  as  wholly  unreliable,  in  itself,  and 
abundantly  contradicted  by  the  facts  and  probabilities  of 
the  case.  They  do  not  themselves  agree.  They  were  not 
witnesses  of  a  kind  to  be  relied  on  as  to  the  precise  language 
used  in  a  Ciisual  conversation  fifteen  years  before  and  never 
thou<j:ht  of  in  the  meantime — not  for  lack  of  honestv,  but 
of  intelligence,  discrimination  and  nice  observation.  They 
first  talked  it  over  with  a  zeidous  attorney  for  appellee,  to 
whom  we  impute  no  improper  purpose  or  method,  but  every 
experienced  lawyer  knows  the  tendency.  Mr.  Ilill  was  a 
farm  tenant;  he  testified  that  in  April  or  May,  1875,  he  and 
his  Avife  were  in  the  store  of  O'Jiannon  (J.  D.)  &  Vigus, 
where  they  generally  did  their  trading;  that  she  then  had 
an  interest  in  a  policy  of  this  com^xxny  on  her  father's  life ; 
that  crops  were  poor,  it  was  hard  to  keep  up  payments,  and 
they  hacl  talked  of  letting  it  lapse;  that  as  he  came  into  the 
store  after  her,  R.  W.  O'Bannon  said  to  him  that  his  wife 
had  been  telling  him  this,  and  advised  them  not  to  do  so ; 
that  he  said  it  was  a  good,  reliable  comjiany,  and  that  he 
had  just  collectrd  $5,000  on  this  Vigus  policy.  On  further 
examination  he  testified  that  O'Bannon  might  have  said  he 
settled  the  Wgu^  policy  for  $ofiOOy  though  he  thought  it  was 
the  other  way;  then,  that  he  said,  "  I  received  §5,000  on  the 
policy; "  then,  again,  that  the  word  was  collected^  of  which 
he  was  pretty  certain;  then,  that  he  could  not  give  the 
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identical  language,  and  finally,  "  my  best  recollection  is  that 
he  said  settledP  It  a])pears  that  from  O'JBannon's  language, 
whatever  it  was,  this  witness  got  the  impression  that  he  had 
received  the  insurance,  as  he  easily  might  from  the  statement 
that  he  had  "  settled "  the  claim  on  a  $5,000  policy,  and 
therefore,  naturally  enough,  he  so  testified  at  first;  but  he 
made  it  just  as  clear  afterward  that  he  couldn't  pretend  to 
be  confident  as  to  the  language.  His  testimony  on  the 
whole  shows  it  more  probable  that  O'Bannon  said  he  had 
settled  a  $5,000  policy,  or  a  claim  on  such  a  policy,  than  that 
he  said  he  had  collected  or  received  $5,000  on  it.  Mrs.  Ilill, 
who  was  excluded  during  his  examination,  with  a  like  im- 
pression received  in  the  same  way,  testified  that  the  conver- 
sation occurred  in  May,  1875,  which  she  thought  was  only 
eight  years  stgo,  and  that  O'Bannon  said  he  collected  the 
full  amount,  $5,000,  and  that  she  could  give  his  exact  words. 
She  stood  immovably  by  her  first  statement.  Giving  her 
full  credit  for  honesty,  it  may  yet  be  observed  that  a  woman, 
as  ignorant  as  she,  and  unused  to  courts,  might  naturally  be 
inclined  to  resent  a  cross-examination,  however  proper,  and 
show  herself  quite  unreasonably  persistent  and  positive. 
And  conceding  that  the  jury,  with  better  means  than  ours, 
discovered  in  her  manner  no  sign  of  such  a  weakness,  we 
still  think  her  statement  unreliable  in  its  nature  and  untrue 
in  fact.  There  was  plenty  of  room  for  a  misunderstanding, 
and  of  time  for  a  failure  of  memory.  Her  husband's  "  best 
recollection  "  of  it  is  different.  It  is  refuted  by  the  accumu- 
lated evidence  of  an  actual  and  honest  settlement  for  $2,000, 
to  which  we  have  referred.  Its  strange  inconsistency 
with  the  whole  current  of  his  statements  on  that  point,  from 
January  6,  1875,  when  he  reported  that  settlement  to  appel- 
lee, doubtless  to  and  beyond  the  time  of  the  conversation 
Avith  the  Hills,  can  not  be  explained  or  rationally  accounted 
for.  The  amount  of  the  policy,  his  mission  to  Chicago,  its 
somewhat  disappointing  result,  and  its  reluctant  acce])tance 
by  appellee,  were  generally  known  and  talked  of  in  that 
little  community.  O'Bannon  made  no  secret  of  it.  He 
enjoined  secrecy  upon  nobody  to  whom  he  told  it,  and  he 
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told  it  to  many  persons  and  on  many  occasions.  Nor  was 
there  anything  more  secret  or  confidential  in  his  talk  with 
the  llills.  J.D.  O'Bannon  was  in  the  store  waiting  on  custom- 
ers. Vigus  himself  had  gone  out,  but  for  aught  that  apj>eai's 
was  liable  to  return  while  that  talk  was  going  on.  To  all 
these  jiersons  on  all  these  occasions  he  stated  that  he  settled 
for  $2,000,  and  could  get  no  more.  On  what  principle  or 
course  of  human  conduct,  common  or  exceptional,  can  it  be 
believed  upon  such  testimony  as  Mrs.  Hill's,  that  he  told 
her  he  collected  the  full  amount,  $5,000  ? 

The  theory  of  apjx^Uee's  case  is  itself  strongly  against  it. 
That  is,  that  on  the  4th  or  5th  dav  of  January,  1S75, 
O'Bannon  entered  into  a  consi)iracy  with  Edwards  to  de- 
fraud appellee  of  $3,000,  by  maldng  it  to  be  believed  that 
his  claim  was  compromised  for  only  $2,000.  According  to 
this  theory,  the  most  important  thing  of  all  he  was  to  do 
and  to  keep  carefully  and  constantly  in  his  mind  to  do,  was 
to  conceal  the  fact  that  he  had  collected  or  received  §5,000 
on  that  policy.  It  was  the  very  gist  of  the  supposed  con- 
spiracy. If  he  was  in  it  he  was  bound  by  every  motive  of 
interest,  hope  and  fear  to  guard  against  every  word  or  act 
that  might  lead  to  a  suspicion  of  that  fact.  And  yet  it  is 
claimed  to  be  overv^^helmingly  proved  that  in  the  open  store 
of  his  victim,  where  he  had  so  often  and  to  so  many  asserted 
the  contrary,  without  the  slightest  re;  so  i  or  occasion,  and 
apparently  with  the  utmost  coolness  and  unconcern,  he  was 
blabbing  the  secret  he  was  so  vitally  interested  to  keep. 
And  then  he  went  right  on  for  nearly  nine  years,  to  the  day 
of  his  death,  living  and  acting  as  though  he  had  never 
either  blabbed  it  or  possessed  it. 

In  striking  contrast  with  counsel's  view  and  treatment 
of  this  testimony  is  that  of  Mrs.  Alice  O'Bannon,  to  a  stiite- 
ment  of  Major  Mc Williams  to  appellee  at  her  dinner  table — 
a  statement  of  a  chanicter  not  to  be  misunderstood,  nor,  with 
her  interest  in  it,  forgotten.  She  did  not  pretend  to  repeat 
his  words,  but  gave  the  substance.  It  is  not  incredible  that 
McWilliams,  for  reasons  of  his  own,  then  thought  O'Bannon 
did  get  the  money,  and  afterward  became  convinced  that 
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he  did  not.  It  would  have  been  unprofessional  in  him,  as 
an  attorney  in  the  case,  to  testify  for  his  client  at  her  in- 
stance ;  but  no  reason  is  perceived  why  appellee  should  not 
have  called  him  except  the  apprehension  that  he  would  cor- 
roborate Mrs.  O'Bannon.  "We  do  not  propose  to  consider 
that  branch  of  the  case,  and  refer  to  this  testimonv  only 
because  it  was  new  on  the  last  trial,  and  the  argument  seems 
to  show  how  far  and  inconsistently  one  may  believe  and 
disbelieve,  according  to  his  interest. 

The  position  of  [Miller  was  not  materially  improved  by 
his  last  statement,  and  our  opinion  of  it  is  unchanged.  So, 
also,  as  to  the  alleged  statement  about  the  cancer  letter. 

Questions  of  law,  mainly  upon  the  instructions,  have  been 
argued  at  great  length,  with  an  immense  array  of  authori- 
ties, but  we  think  it  is  unnecessary  an^  would  be  unprofit- 
able to  consider  them.  The  objections  urged  to  those  given 
for  the  plaintiff  are  for  alleged  assumptions  of  fact.  Of 
course  the  court  did  not  so  intend  or  understand  them,  as  to 
such  facts  as  were  controverted  or  required  to  be  proved. 
If,  however,  the  language  and  punctuation  used  might  have 
misled  the  jury,  they  can  easily  be  made  more  clearly 
hypothetical  on  another  trial.  From  the  first  we  have  be- 
lieved that  this  case  might  and  should  be  disposed  of  on 
its  merits,  as  shown  by  the  evidence,  conceded  to  be  com- 
petent and  proper.  Each  of  the  new  trials  has  deepened 
and  strengthened  our  convictions  as  to  the  facts  which 
should  dictate  the  finding.  Upon  the  question  whether 
K.  W.  O'Bannon  ever  received  upon  the  policy  anj'thing 
Avhatever  other  or  more  than  the  note  and  check  he  reported 
and  delivered  to  appellee,  or  by  conspiracy  with  Edwards 
enabled  him  to  get  it,  we  regard  the  case  as  not  a  close  one. 
In  our  judgment,  after  three  trials,  carefully  reviewed,  the 
negative  is  established  by  a  clear  and  satisfactory  prepon- 
derance of  the  evidence — proving  not  only  that  the  deceased 
did  not  commit  the  wrong  shown,  but  that  another,  without 
his  concurrence  or  knowledge,  did.  Whatever  may  be 
claimed  for  the  prima  facie  case  for  plaintiff,  it  was  over- 
come and  overwhelmed  by  the  defense.    Of  the  receipt,  its 


108  Appellate  Courts  of  Illinois. 

Vol.  48.]  O'Bannon  v.  Vigus. 

integrity  as  well  as  its  truth,  was  impeached.     What  tlie 
Supreme  Court  has  said  of  the  weight  of  a  receipt  as  evi- 
dence and  of  the  kind  and  amount  of  proof  required  to 
overcome  it,  was  said  of  those  conceded  or  shown  to  be  gen- 
uine, and  to  have  been  executed  as  they  appear  on  the  triaL 
That  it  was  forged  or  altered  after  its  execution,  may  be 
proved  by  a  bare  preponderance.     This  was  so  altered,  and 
by  the  insertion  of  a  falsehood,  as  shown   by  far  more 
tlian  a  bare   preponderance.     The  alleged  verbal    admis- 
sions are  not  truly  rej)orted.     They  were  never  made.     The 
testimony  in  relation  to  them  is  otherwise  easily  explained. 
The  more  it  is  considered,  in  the  light  of  the  theories  of 
the  case  on  both   sides,  of   O'Bannon's   life  and  conduct 
before  and   afterward,  and  of  the   other  independent  evi- 
dence that  the  fact  was  not  as  claimed  to  have  been  admit- 
ted, the  more  clearly  it  is  seen  to  be  unworthy  of  considera- 
tion.    This  verdict,  then,  is  unsupported.     On  the  other 
hand,  it  is  shown  by  direct  and  positive  evidence,  and  not 
left  to  inference,  that  O'Bannon  was  authorized  and  ex- 
pected to  compromise  the  claim ;  was  met  with  a  denial  of 
its  justice,  an  argument  against  its  allowance  and  an  offer 
of  §2,000 ;   resisted  the  argument  and  declined  the  offer, 
or  left  it  unaccepted ;  the  next  day,  upon  further  argument 
by  Walker  reinforcing  that  of  Edwards,  agreed  to  accept  it; 
immediatelv  afterward  received  the    note  and  check  and 
signed  the  receipt  on  the  policy  left  with  Edwards ;  returned 
home  that  night  and  the  next  day  rejwrted  to  appellee.     On 
maintaining  and  forwarding  his  receipt,  his  agency  ceased. 
The  assessment  and  collection  for  the  loss,  the  alteration  of 
his  receipt,  the  drawing  of  the  $3,000  check,  its  presenta- 
tion, payment,  return  and  abstraction,  all  took  place  after- 
ward, at  Chicago,   more  than  two   hundred  miles  from 
Kaymond.     We  think  we  know  who  were  concerned  in  each 
and   all  of  them.     There  is  not  one  particle  of  evidence 
tending  to  prove  that  O'Bannon  had  any  connection  with 
either,  except  the  alleged  admissions.     The  fact  that  he  vis- 
isted  Chicago  in  the  spring,  if  a  fact,  at  most  proves  only  a 
bare  possibility,  most  remote.    Any  and  every  inference  of 
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his  guilt  must  presuppose  a  conspiracy  on  the  Ith  or  5th  of 
January,  1875,  which  could  not  then  have  been  formed. 
The  conspiracy  can  not  be  legitimately  argued  from  assumed 
facts  whose  existence  must  in  turn  be  argued  from  the  as- 
sumption of  the  conspiracy.  Excepting  the  admission,  such 
is,  in  our  opinion,  the  character  of  the  argument  here  made, 
and  the  claim  of  such  admission  seems  to  us  well  nigh  ab- 
surdity. 

The  verdict,  then,  was  not  only  unsupported  by  the  evi- 
dence, but  against  the  great  weight  and  body  of  it,  and 
therefore  should  have  been  set  aside.  We  can  account  for 
it  only  by  the  fact  that  the  Supreme  Court  had  reversed  a 
judgment  of  the  Circuit,  and  of  this  court,  affirming  it,  in 
favor  of  the  defendant,  and  by  what,  from  our  observation, 
seems  to  be  the  natural  leaning  of  jurors  upon  the  issue 
here  involved.  Of  all  that  they  are  called  on  to  determine 
in  civil  actions,  about  the  easiest  to  be  proved  and  the  hard- 
est to  be  answered,  is  that  of  fraud.  In  such  cases  it  too 
often  appears  that  to  them,  as  to  the  jealous,  "  trifles  light 
as  air  are  confirmation  strong  as  proof  of  holy  writ." 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 


Livingston  v.  The  People  ex  rel. 

1.  Jvdgment  or  Order  in  Bastardy — Commitment  to  Jail— Recitals, 
— Under  the  ninth  section  of  the  Bastardy  Act,  which  provides  that  the 
defendant  shall  be  committed  to  the  county  jail  if  he  refuses  or  neglects 
to  give  the  security,  the  imprisonment  is  a  legal  consequence  of  a 
failure  to  comply  with  the  judgment.  It  is  a  means  provided  by  law 
for  the  enforcement  of  the  judgment,  and  does  not  depend  upon  a 
recitation  in  the  judgment  or  order  of  the  court  that  such  means  may 
be  resorted  to. 

2.  Judgment  in  Bastardy — Sufflciency. — A  judgment  has  nothing  to 
do  with  the  means  provided  by  law  for  its  enforcement.  An  order  for 
execution  or  other  process  or  means  of  enforcement  provided  by  law 
is  not  an  integral  part  and  need  not  be  set  out  in  a  judgment.  So  a  judg- 
ment in  bastardy  proceedings  which  did  not  order  that  the  defendant 
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be  committal  to  jail  if  he  failed  to  give  tlie  bond  required  by  law,  was 
held  good  nevertheless. 

3.  Judgment  in  Bastardy — Failure  to  Provide  for  Ann  ual  Payments, 
— ^The  failure  of  a  judgment  in  bastardy  to  direct  to  whom  the  annual 
payments  should  be  made,  does  not  invalidate  the  judgment 

Memorandum. — Order  of  committal  in  bastardy  proceeding.  Ap- 
peal from  the  Circuit  Court  of  McDonough  County;  the  Hon.  Charles  J. 
ScoPiELD,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  November 
term,  A.  D.  Ib91,  and  affirmed.    Opinion  filed  October  17,  1892. 

Statement  of  the  Facts  by  the  Court. 

At  the  April  term,  1891,  of  the  County  Court  of  McDon- 
ough County,  the  appellant  was  convicted  of  being  the 
father  of  a  bastard  child  of  the  relatrix,  and  by  the  judg- 
ment of  that  court  was  condemned  to  pay  the  relatrix  the 
sum  of  $100  for  the  support  of  the  child  for  the  first  year 
after  its  birth  and  to  pay  thereafter  $45  per  annum  in 
quarterly  installments  for  a  period  of  eight  years,  and  re- 
quired to  give  bond,  with  sureties,  for  the  payment  of  such 
sums  of  money.  The  judgment  did  not  order  that  he  be 
committed  to  jail  if  he  failed  to  give  the  bond,  nor  did  the 
order  direct  to  whom  the  annual  payments  of  8-15  should 
be  made.  The  order  upon  api)ellant's  prayer,  therefore, 
granted  him  an  appeal  to  the  Circuit  Court  of  the  county, 
upon  his  filing,  in  twenty  days,  an  appeal  bond  in  the  sum 
of  Sl^lOO,  with  approved  security. 

The  relatrix  presented  to  the  County  Court,  at  its  June 
term  thereafter,  a  petition  in  which  she  alleged  that  the 
appellant  had  not  filed  an  appeal  bond  or  given  security  for 
the  payment  of  the  sums  of  money  required  of  him  and  had 
not  paid  the  $100  ordered  to  be  paid  to  her,  and  praying 
that  he  be  committed  to  the  county  jail.  The  appellant 
came  voluntarilv  into  the  Countv  Court  at  its  June  term 
and  filed  an  answer  to  this  petition  substantially  denying 
all  of  its  allegations  and  averring  that  the  court  had  no 
jurisdiction  to  entertain  the  petition  or  grant  the  prayer 
thereof.  The  court,  after  hearing  the  evidence  offered  by 
the  parties,  found  that  the  appellant  had  not  perfected  an 
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appeal,  paid  the  money  in  question  or  given  the  security,  and 
entered  an  order  committing  the  appellant  to  the  county 
jail  until  he  should  comply  with  the  order  of  the  court  at 
its  April  term  or  be  otherwise  lawfully  discharged. 

From  this  order  the  appellant  appealed  to  the  Circuit 
Court  of  McDonough  County,  and  being  there  defeated, 
prosecutes  this  appeal  to  this  court. 

Appellant's  Brief. 

In  a  conviction  for  bastardy  the  judgment  should  order 
the  defendant  committed  to  jail  until  he  gives  bond  to  make 
the  payments  required  by  the  court.  Kich  v.  People,  66 
111.  513. 

A  judgment  can  not  be  changed  at  a  subsequent  terra 
unless  the  judge's  minutes  show  there  is  a  mistake.  The 
court  can  only  correct  the  mistakes  of  its  officers  at  a  sub- 
sequent term,  and  not  the  mistakes  of  the  court.  Forquer 
V.  Forquer,  19  111.  67;  Lilly  et  al.  v.  Shaw  et  al.,  59  111.  72; 
Cairo  &  St.  L.  R.  R.  Co.\.  Ilolbrook,  72  111.  419;  Lill  v. 
Stookey,  72  111.  495;  Troutman  v.  Hills,  5  111.  App.  396. 

A  bastardy  proceeding  is  proi)erly  and  ])rimarily  within 
the  jurisdiction  of  County  Courts  at  their  probate  terms. 
People  V.  Stevens,  19  111.  App.  405. 

It  is  error  to  make  the  installments  payable  to  any  one  but 
the  county  clerk.  R.  S.,  Chap.  17,  Sec.  8;  Moore  v.  People, 
13  111.  App.  251. 

There  must  be  an  issue  made  before  trial.  R.  S.,  Chap. 
17,  Sec.  4;  People  v.  Woodside,  72  111.  410;  Johnson  v.  People, 
22  111.  314;  Yundt  v.  People,  65  111.  372;  Price  v.  People, 
9  lU.  App.  36. 

D.  Chambers  and  Agnew  &  Vose,  attorneys  for  appellant. 

Appellees'  Brief. 

In  a  bastardy  case  the  first  payment  does  not  go  to  the 
clerk  as  a  matter  of  necessity.  It  is  the  yearly  quarterly 
payments  that  must  be  paid  to  him.    R.  S.,  Sec.  8,  Chap.  17. 
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County  Courts  have  jurisdiction  to  enforce  the  collection  of 
judgments  in  bastardy  cases.  R.  S.,  Sees  10,  11  and  12, 
Chap.  17. 

The  Appellate  Court  will  not  consider  errors  made  for 
the  first  time  in  that  court.  St.  Clair  Co.  Ben.  Soo.  v.  Fiet- 
sam,  97  111.  474;  Chicago  &  Alton  R.  R.  Co.  v.  Morgan,  69 
111.  492;  Thalman  et  al.  v.  Carr  et  al.,  75  111.  385;  The  Mas- 
sachusetts Life  Ins.  Co.  v.  Kellogg,  82  111.  614. 

Motion  in  arrest  of  judgment  and  for  a  new  trial  should 
have  been  made  in  this  case.  Barnes  v.  Baker,  1  Gil.  (111.) 
401;  Kimmo  v.  Kuykendall,  85  111.  476;  Bills  v.  Stanton,  69 
111.  51;  Seiliil  v.  Vaughn,  69  111.  257;  Brannan  v.  Strauss, 
75  111.  234. 

The  a])pellant  can  not  complain  for  the  first  time  in  the 
Ap])ellate  Court  that  the  Circuit  Court  erred  as  to  the  law 
applicable  to  the  case,  because  no  propositions  of  law  were 
submitted  to  the  Circuit  Court  for  its  holding.  R.  S.,  Sec- 
tion 42,  Chap.  17,  Practice  Act;  The  K  W.  Ben.  and  M. 
A.  A.  V.  Hall,  118  111.  169;  Hobs  v.  Furgeson  Estate,  100 
111.  232. 

Geo.  D.  Tunntcliff,  State's  Attorney,  L.  T.  SnEiacAN, 
and  Prentiss,  Baily  &  IIolly,  attorneys  for  appellees. 

Opinion  of  the  Court,  the  Hon.  Carroll  C.  Bogg^^  Judge, 
The  record  does  not  bring  before  us  for  consideration  the 
sufficiency  or  insufficiency  of  the  evidence.  The  bill  of  ex- 
ceptions made  up  and  signed  at  the  instance  of  tl  e  appel- 
lant does  not  state  that  it  cc  nti'ns  all  or  even  any  portion 
of  the  evidence.  It  does  shew  the  final  order  and  judg- 
ment of  the  court  and  in  this  order  it  is  recited  that  the 
court  heard  "  the  evidence  produced  by  the  parties."  It  is 
to  be  presumed,  therefore,  that  the  evidence  which  the 
court  heard  was  sufficient  to  warrant  the  action  of  the  court. 
We  find  in  the  record  another  bill  of  exceptions  which  does 
purport  to  preserve  all  the  evidence.  This  bill  was  filed 
for  the  purpose  of  bringing  before  this  court,  by  way  of  an 
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assignment  of  cross-errors,  an  exception  taken  by  the  rela- 
trix  to  the  ruling  of  the  Circuit  Court  upon  a  motion  made 
by  her  to  dismiss  the  appeal  of  the  a])pelkint,  and  it  sets 
out  only  the  proceedings  in  the  case  up  to  the  time  when 
such  ruling  was  made.  The  statement  in  this  bill  that  it 
contains  all  the  evidence  must  be  understood  to  mean  all 
the  evidence  produced  prior  to  and  upon  the  hearing  of  the 
motion  to  dismiss.  If  this  latter  bill  could  bo  brought  to 
the  aid  of  the  appellant  it  would  in  no  wise  serve  to  benefit 
his  cause — for  we  find  from  it  that  by  the  agreement  of  the 
parties  the  findings  of  the  County  Court,  as  recited  in  the 
transcript  of  the  proceedings  in  that  court,  were  to  be  re- 
ceived and  were  received  and  read  in  evidence  by  agree- 
ment as  com|X3tent  testimony.  That  the  a])))ellant  failed  to 
pay  the  money  or  to  give  the  security  retjuired  In'^  the  oixler 
of  County  Court  at  its  April  term,  or  to  perfect  an  appeal 
from  that  Order,  abundantly  appears  from  such  transcript. 

Indeed  it  is  manifest  that  the  truth  of  the  allegations  of 
the  petition  was  not  contested  by  the  appellant  in  either 
the  County  or  Circuit  Court — but  that  he  and  his  counsel 
at  every  stage  of  the  proceedings  relied  solely  upon  the 
sup]X)sed  lack  of  legal  p)wer  and  jurisdiction  of  the  County 
Court  to  act  upon  the  petition. 

No  pro|X)sitions  were  presente<l  to  the  court  to  be  held 
as  the  law  of  the  case  and  we  might  content  ourselves  with 
the  observation  that  the  record  does  not  bring  before  us  the 
questions  of  law  or  fact  that  the  appellant  seeks  to  have 
considered.  We  have,  however,  given  attention  to  the  as- 
sertion that  the  County  Court  had  not  jurisdiction  of  the 
petition  nor  legal  power  to  act  upon  it. 

The  action  of  that  court,  at  its  June  term,  is  not,  as  ap- 
pellant urges,  to  be  regarded  as  amendatory  of  the  order  and 
judgment  rendered  at  its  April  term.  While  it  would 
have  been  entirely  proper,  and  jwrhaps  in  accordance  Avith 
the  usual  practice,  to  have  included  in  that  order  or  judg- 
ment of  the  April  term  a  declaration  that  the  defendant 
should  be  committed  to  the  county  jail  if  he  failed  to  give 
security  or  make  the  payment  as  required,  yet  we  do  not 
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think  the  right  to  thus  enforce  obedience  to  the  judgment 
rests  at  all  upon  or  grew  out  of  such  statement.  Tlie  ninth 
section  of  the  Bastardy  Act  provides  that  the  defendant 
shall  be  committed  to  the  county  jail  if  he  refuses  or  neg- 
lects to  give  the  security.  The  imprisonment  is  a  legal 
consequence  of  a  failure  or  refusal  to  comi)ly  with  the 
judgment — a  means  provided  by  law  for  the  enforcement  of 
the  judgment — and  does  not  dei)end  at  all  upon  a  recitation  in 
the  judgment  or  order  of  the  court  that  such  means  may 
be  resorted  to.  A  judgment  has  nothing  to  do  with  the 
means  provided  by  law  for  its  enforcement.  An  order  for 
execution  or  other  process  or  means  of  enforcement  pro- 
vided by  law  is  not  an  integral  part  of  a  judgment,  and 
need  not  be  therein  set  out.  Black  on  Judgments,  Yol.  1, 
pages  4  and  8;  7th  Amer.  and  Eng.  Ency.  of  Law,  page  111), 
note  6.  The  judgment  of  the  April  term  was  complete 
and  needed  no  amendment  to  entitle  the  relatrix  to  demand 
its  enforcement  by  the  means  provided  by  law.  The  a])pel- 
lant  prayed  and  was  granted  an  ap|)eal  from  it  upon  filing 
an  appeal  bond  within  a  specified  perioel.  lie  did  not  pay 
the  money  or  give  security  therefor,  as  required  by  law — 
nor  did  he  perfect  an  apj^eal. 

The  petition  tiled  to  the  June  term  brought  the  knowl- 
edge of  such  default  of  the  appellant  to  the  court  as  a  basis 
upon  which  to  ground  an  application  for  the  enforcement 
of  the  judgment. 

The  court  found  upon  hearing,  to  which  the  appellant 
voluntarily  submitted  himself,  that  its  order  and  judgment 
had  not  been  complied  with,  and,  as  we  think,  properly  or- 
dered that  the  apj>ellant  be  committed  to  the  county  jail, 
as  provided  by  Sec.  9  of  the  Bastardy  Act.  At  its  April 
term  the  court  might,  no  doubt,  have  committed  the  appel- 
lant to  the  custody  of  its  officers  or  to  the  county  jail  until 
an  appeal  bond  had  been  filed  or  security  given  for  the  pay- 
ment of  the  money  ordered  to  be  paid,  but  this  course  was 
not  imperative,  nor  was  the  right  to  enforce  compliance  by 
imprisonment  lost,  by  reason  of  the  leniency  of  the  court  in 
this  respect. 
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Upon  proof  of  non-compliance,  afterward  made,  the  judg- 
ment could  lawfully  be  carried  into  execution  in  the  man- 
ner pointed  out  by  the  statute. 

All  other  complaints  of  the  appellant  relate  solely  to 
mere  irregularities  in  the  course  of  the  trial  at  the  April 
term  of  the  County  Court  and  can  not  avail  the  appellant 
in  this,  a  mere  collateral  proceeding  thereto. 

The  order  and  judgment  of  the  Circuit  Court  must  be  and 
is  affirmed. 


Consolidated  Goal  Go.  of  St.  Louis  t.  Haeinnl. 

1.  Master  and  Servant — Risks  Assumed  hy  the  Servant — Extra  Risks. 
— ^It  devolves  upon  the  master  to  prepare  tlie  appliances  and  machinery 
to  be  used  in  and  about  the  business  engaged  in,  with  such  reasonable 
care  that  the  servant  will  not  be  exposed  to  perils  beyond  such  as  per- 
tain to  the  work.  Extra  risks  resulting  from  a  failure  of  the  master  to 
discharge  this  duty  do  not  come  within  the  danger  assumed.by  a  servant. 

2.  Master  and  Servant — Notice  of  Defects. — ^Where  appliances  are 
contrived  and  constructed  for  temporary  use  without  the  assistance  or 
knowledge  of  the  employe,  not  in  his  care  or  control,  never  having  op- 
erated them  or  had  an  opportunity  to  inspect  them,  the  employe  is  not 
chargeable  with  notice  of  their  defects,  either  in  plan  or  construction, 

3.  Fellow-Servants. — A  person  was  employed  as  a  **  mine  blacksmith 
for  Mine  No.  10 ; "  the  employer  (a  corporation)  was  about  to  raise  a 
smoke-stack  from  the  ground  and  place  it  in  position  on  a  base  prepared 
for  it  on  the  roof  of  the  boiler-house  of  **Mine  No.  9."  No  particular 
servants  of  the  company  were  charged  with  the  dutj'^  of  raising  stacks. 
Such  work  being  required  only  at  long  intervals,  it  was  customary  to  caU 
upon  any  of  its  employes  to  assist  in  the  work,  and  so  notified  the  black- 
smith, while  he  was  at  work  at  his  anvil,  to  assist  in  raising  the  stack. 
While  doing  so,  appliances  gave  way  and  the  stack  fell  upon  him  and  he 
was  injured.  The  mode  of  doing  the  work  of  arranging  the  ropes  and 
pulley  by  which  the  stack  was  to  be  raised  was  devised  and  constructed 
by  servants  of  the  company  who  were  superior  in  authority  to  the 
blacksmith,  and  with  whom  he  in  no  wise  co-oi)erated  in  the  work,  nor 
was  he  consulted  about  it.  Under  such  circumstances  the  fact  that  the 
arrangements  were  made  and  machinery  constructed  and  furnished  by 
other  servants  of  the  company  wiU  not  relieve  the  common  master  from 
liability  arising  from  a  defect  in  the  machinery  or  from  a  lack  of  or- 
dinary care  and  skill  in  the  preparation  of  the  contrivances  to  do  the 
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work  of  raising  the  stack.     Tlie  relation  of  fellow-servants  docs  not  exist 
between  them  and  the  blacksmith. 

4.  Employees  Right  to  Ansume  that  Appliances^  etc,  are  Reasonably 
Safe. — Where  an  employe  of  a  company  is  unexpect<'dly  called  u^xm  to 
a^ist  other  servants  or  employes  of  tlie  company  in  iKM'forming  a  work 
not  in  the  usual  line  of  his  employment,  for  instance  raising  and  placing 
in  position  a  smok(»-stack,  without  an  opix)rtunity  of  seeing  or  knowing 
whether  the  appliances  are  projierly  constructed  or  in  fit  and  safe  condi- 
tion for  the  work,  sucli  employe  has  the  right  to  assume  that  the  ar- 
rangement of  the  ai)pliances  and  machinery  for  performing  the  work 
had  been  so  skillfully  and  carefully  planned  and  ext'cuted  that  those  as- 
sisting in  operating  would  not  be  unreasonably  exi)osed  to  danger  other 
than  such  as  was  inseparable  from  the  character  of  the  work  about  to  be 
done. 

5.  Co-employes — Lines  of  Employment — Emergencies, — An  employe 
called  upon,  without  previous  notice,  to  assist  other  employes  of  a  common 
master  in  the  performance  of  a  work  of  an  emergency  charact-er,  and 
not  in  his  ordinary  line  of  employment,  is  warranted  in  supix)sing  that 
such  care  has  been  taken  and  such  skill  and  intelligence  employed  in  pre- 
paring for  the  work,  that  he  would  not  be  exposed  to  additional  danger 
from  the  slightest  indiscretion  of  another  workman  or  from  a  slight  dis- 
arrangement of  tlie  appliances. 

Memorandum . — Action  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Macoupin  County;  the  Hon.  James  A.  Creighton,  Circuit 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1891,  and 
affirmed.     Opinion  filed  October  24,  1892. 

Statement  of  the  Case  by  the  CorRT. 

The  appellee  was  in  the  service  of  the  a])pcnant  company 
as  a  "  mine  blacksmith ''  for  Mine  No.  10.  On  the  first  day 
of  August,  1890,  the  appellant  company  desired  to  raise  a 
smoke-stack  from  the  ground  and  ))lace  it  in  ])osition  on  a 
base  prepared  for  it  on  the  roof  of  the  boiler  house  of  Mine 
No.  9.  The  stack  was  of  iron,  a  round,  smooth  cylinder 
about  35  feet  long,  2|  feet  in  diamater,  and  weighed  3,800 
pounds.  No  particular  servants  of  the  ai)])ellant  company 
were  charged  with  the  duty  of  raising  stacks.  Such  work 
was  only  required  to  be  done  at  long  intervals,  and  it  was 
customary  to  call  upon  any  of  its  employes  to  assist  in  the 
work  of  pulling  at  the  ropes,  by  Avhich  the  stack  was  to  be 
raised.  The  appellee,  while  at  work  at  his  anvil,  was  noti- 
fied to  so  assist  on  the  occasion  named,  whereupon  he  left 
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this  blacksmith  shop  at  mine  Xo.  10  and  went  to  mine  Xo. 
9,  where  the  stack  was  to  be  put  up.  When  he  arrived  upon 
the  ground  the  arrangements  for  hoisting  the  stack  had 
been  completed,  the  appellant  company  having,  through 
men  deemed  competent  for  the  purpose,  prepared  the  guy 
pole,  blocks  and  tackle  and  ropes,  and  attached  them  to  the 
stack  as  by  them  deemed  proj)er.  The  ap])ellee  was,  with 
others,  called  to  pull  upon  the  ropes.  While  so  doing,  the 
stack  fell,  and  striking  the  right  leg  of  the  appellee,  cut  it 
ofif  below  the  knee.  The  fall  of  the  stack  is  claimed  to  have 
occurred  because  of  the  alleged  negligent  manner  in  which 
the  ropes  and  blocks  and  tackle  were  arranged,  connected 
and  attached  to  the  stack.  A  guy  pole,  forty-four  feet  in 
height,  had  been  erected,  extending  to  the  roof  of  the  engine 
house,  at  a  point  conveniently  distant  from  the  place  where 
it  was  int<inded  the  stack  should  stand. 

At  the  top  of  this  pole  was  a  hook,  to  which  was  suspended 
a  block  and  tackle.  At  the  bottom  of  the  pole  was  a  snatch 
block.  Around  the  smoke-stack,  whicli  lay  upon  the  ground, 
a  rope  had  been  twice  passed  and  so  tied  as  to  leave  a  project- 
ing loop.  Another  rope  passed  through  the  snatch  block 
at  the  bottom  of  the  guy  pole,  then  up  the  pole  to  and 
through  the  pulleys  of  the  block  and  tackle,  out  its  top,  and 
from  there  to  and  through  the  pulley  of  another  block  and 
tackle,  the  hook  of  which  was  hooked  into  the  loop  in  the 
rope  that  encircled  the  stack.  The  stack  was  to  be  raised 
by  the  strength  of  men  pulling  upon  the  rope  horizontally 
from  the  snatch  block  at  the  foot  of  the  pole.  There  was 
tied  around  the  stack  near  its  lower  end  another  rope  of 
sufficient  length  to  be  held  by  men  upon  the  ground  for  the 
purpose  of  steadying  and  balancing  the  stack  and  pulling  it 
into  position  upon  the  base  prepared  for  it  when  it  should 
be  raised  to  the  proper  height.  The  appellee  was  directed 
to  pull  uiK)n  this  balancing  or  steadying  rope.  When  the 
stack  had  been  raised  about  fifteen  feet  it  slipped  for  near 
a  foot  through  the  rope  that  was  twice  around  it.  The 
loop  of  that  rope  slipped  out  of  the  hook  of  the  block  and 
tackle,  and  the  stacU,  having  nothing  to  support  it,  fell  upon 
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the  roof  of  the  boiler  House  and  rolled  from  there  to  the 
ground  where  it  struck  and  cut  off  the  right  leg  of  the 
appellee. 

Upon  a  trial  before  a  jury  a  verdict  was  rendered  against 
the  appellant  in  the  sum  of* $5,000.  In  addition  to  the 
general  verdict  the  jury  returned  a  special  finding  as  fol- 
lows : 

Question.  Of  what  acts  of  negligence  was  defendant  or 
its  servants  guilty  which  caused  plaintiff's  injury  ? 

Answer.  First,  by  removing  plaintiff  from  his  profes- 
sional job ;  second,  by  improper  arrangements  for  raising 
the  smoke-stack. 

This  is  an  appeal  from  a  judgment  rendered  upon  the 
verdict  of  the  jury. 

Charles  W.  Thomas,  attorney  for  appellant. 

Georgb  L.  Zink,  and  James  M.  Tkuitt,  attorneys  for 
appellee. 

Opinion  of  the  Court,  the  Hon.  Carroll  C.  Boggs^  Ju/lge, 

If  it  be  conceded  that  it  was  the  duty  of  the  appellee, 
though  employed  as  a  mine  blacksmith,  to  assist  in  raising 
the  smoke-stack,  it  would  only  follow  that  he  assumed  the 
risks  and  hazards  ordinarily  attendant  upon  such  an  under- 
taking. 

It  devolved  upon  the  appellant  company  to  prepare  the 
appliances  and  machinery  to  be  used  in  hoisting  the  stack 
with  such  reasonable  care  and  skill  that  the  appellee  would 
not  be  exposed  to  perils  beyond  such  as  pertained  to  the 
work.  Extra  risks,  resulting  from  a  failure  of  the  master  to 
discharge  this  duty,  do  not  come  within  the  danger  assumed 
by  a  servant.  U.  S.  KoUing  Stock  Co.  v.  Wilder,  116  111. 
110;  Chicago  and  North  Western  E.  K.  Co.  v.  Jackson,  55 
111.  492. 

In  the  instance  at  bar,  the  appliances  were  contrived  and 
constructed  for  temporary  use  without  the  assistance  or 
knowledge  of  the  appellee.    They  were  not  in  his  care  or 
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control,  nor  had  he  ever  operated  them  or  had  an  opportu- 
nity to  inspect  them,  and  therefore  he  is  not  chargeable 
with  notice  of  their  defects  either  in  plan  or  construction. 

The  mode  of  doing  the  work,  the  arrangement  of  ropes, 
pulleys  and  pole,  was  devised  and  constructed  by  servants 
of  the  appellant  "who  were  superior  in  authority  to  the 
appellee,  and  with  whom  he  in  no  wise  co-operated  in  the 
work,  nor  was  he  consulted  about  it.  Under  such  circum- 
stances the  fact  that  the  arrangements  were  made  and 
machinery  constructed  and  provided  by  other  servants  of 
the  comjmny,  would  not  relieve  the  common  master  from 
liability  arising  from  a  defect  in  the  machinery  or  from  a 
lack  of  ordinary  care  and  skill  in  the  preparation  of  the  con- 
trivances to  do  the  work.  The  relation  of  fellow-servants 
did  not  exist  between  them  and  the  appellee.  Chicago  and 
Xorth  Western  R.  R.  v.  Jackson,  suj/ra. 

When  such  other  servants  of  the  appellant  deemed  the 
machinery  and  appliances  completed,  the  appellee  was  sum- 
moned to  come  and  lay  hold  upon  the  ropes  and  take  part 
in  the  hoisting  of  the  stack,  without  o])portunit3''  to  see  or 
know  whether  the  appliances  were  properly  constructed  or 
in  fit  and  safe  condition  for  the  work. 

He  had,  therefore,  the  right  to  assume  that  the  arrange- 
ment of  ro}X)s  and  pulleys  and  the  manner  of  their  attach- 
ment to  the  stack  had  been  so  skillfully  and  carefully 
planned  and  executed  that  those  assisting  in  operating  them 
would  not  be  unreasonably  exposed  to  danger  other 
than  such  as  was  inseparable  from  the  character  of  the 
ivork  about  to  be  done.  He  was  warranted  in  supposing 
that  such  care  had  been  taken  and  such  skill  and  intelli- 
gence employed  in  preparing  for  the  work  that  he  would 
not  be  exposed  to  additional  danger  from  the  slightest  indis- 
cretion of  another  workman  or  from  a  slight  disarrange- 
ment of  the  appliances.  Toledo,  Wabash  and  W.  E.  R.  Co. 
V.  Fredericks  71,  111.  294. 

Whether  the  appliances  provided  were  reasonably  safe, 
efficient,  and  properly  constructed  and  connected,  was  a 
question  of  fact  for  the  determination  of  the  jury.     The 
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siX3cial  finding  of  the  jury  was  against  the  appellant  on  this 
point.  We  think  there  is  no  substantial  objection  to  the 
instructions  given  the  jury,  and  it  only  remains  to  be  seen 
if  there  is  sufficient  evidence  to  support  the  conclusion 
reached  by  the  jury. 

We  think  the  evidence  clear!  v  shows  how  and  whv  the 
stack  fell.  It  was  a  round,  smooth  iron  stack,  weighing 
nearly  two  tons.  A  roi)e,  in  which  a  loop  was  formed,  passed 
twice  around  it  at  a  point  neiii-er  the  upper  than  the  lower 
end.  Into  this  loop  was  thrust  an  open  hook,  attached  to  a 
block  and  tackle,  through  the  ])ulleysof  which  piissed  a  roi)e 
that  extended  to  the  block  and  Uickle  at  the  top  of  the  guy 
pole  and  from  thence  to  the  snatch  block  at  the  bottom  of 
the  i)ole,  and  thence  into  the  liands  of  those  who  were  to 
raise  the  stack  by  pulling  horizontally  upon  the  rope.  . 

Another  rope  was  tied  around  the  lower  part  of  the  stack, 
to  be  used  in  steadying  and  pulling  it  to  its  place  upon  the 
top  of  the  roof. 

At  the  proper  time  the  workmen  holding  the  rope  which 
passed  horizontally  from  the  snatch  block  ai)plied  their 
strength  to  it,  lift<3d  the  stack  from  the  ground  and  drew  it 
up  into  the  air — its  up])cr  end  pointing  directly  to  the  t()j> 
of  the  pole,  and  its  weight  held  and  sustained  by  the  loop  of 
the  rope  which  had  been  placed  in  the  hook  of  the  block 
and  tackle. 

The  great  weight  of  the  stack  held  the  rope  tense  and 
taut  in  a  straight  line  from  the  top  of  the  pole  to  the  point 
of  the  connection  of  the  hook  and  the  loop.  AVhile  it  w^as 
thus  suspended  in  the  air  about  fifteen  feet  above  the  ground, 
the  stack,  owing  to  its  smooth  surface,  slij^ped  and  dropj)ed 
for  a  distance  of  near  one  foot  through  the  rope  that  encir- 
cled it,  thus  suddenly  relieving  the  tension  of  the  pulling 
rope,  which  at  once  slackened,  drop})ed  the  hook  out  of  the 
loop,  and  the  stack,  left  without  su])port,  fell  to  the  ground. 
A  sudden  slacking  of  the  rope  from  any  other  cause  would 
have  produced  the  same  result. 

Had  the  stack  struck  and  its  weight  rested  upon  the  roof, 
the  same  result  would  most  probably  have  followed.     Any 
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sudden  jerking  of  the  pulling  rope,  with  the  consequent 
reaction,  might  have  dropped  the  hook  from  the  loop.  We 
may  safely  venture  the  assertion  that  all  who  were  engaged 
in  the  oi)erations  of  that  day  would  decline  to  assist  in 
raising  another  stack  with  the  same  arrangements  of  hooks 
and  loops. 

Experience  has  shown  its  hazards,  and  in  the  view  of  the 
jury,  ordinary  prudence  and  foresight,  and  the  consideration 
of  univei'sally  known  natural  laws,  would  have  made  them 
apparent  in  advance  to  any  one  qualified  and  competent  to 
adopt  a  plan,  and  construct  and  arrange  appliances  for  such 
dangerous  operations. 

That  an  unwieldy  iron  stack  of  such  great  weight,  drawn 
from  the  ground  and  suspended  in  the  air  above  a  number 
of  workmen,  held  only  by  a  loop  in  a  rope  thrown  over  the 
curve  of  an  iron  hook,  would  endanger  the  lives  of  those 
below,  needs  but  to  be  stated  to  be  admitted.  Safety,  it 
seems,  could  have  been  assured  from  this  danger  by  knot- 
ting or  tying  the  loop  or  rojX3  to  tlie  hook,  and  we  can  not 
say  that  the  jury  was  wrong  in  holding  that  a  faihire  to 
secure  it  in  the  hook  in  some  wav  was  not  the  exercise  of 
reasonable  care  and  skill  upon  the  part  of  those  prei)aring 
the  appliances  for  the  work.  The  question  was  one  of  fact 
for  the  jury,  and  we  do  not  feel  a^uthorized  to  say  from  the 
eWdence  that  the  conclusion  reached  by  the  jury  was  mani- 
festl}'^  wrong.  It  is  not  complained  that  the  damages 
allowed  are  excessive.  The  law  of  the  case  was,  we  tliink, 
fairly  stated  in  the  instructions.  The  judgment  must  be 
affirmed. 


Snodgrass  t.  Nelson. 

1.  Receipt—Presumption  as  to  Signature. — The  law  presumes  that  a 
receipt,  regularly  executed,  etc.,  as  it  appears  when  prcniuced  by  the 
party  claiming  its  benefit,  was  signed  by  the  party  sought  to  be  charged; 
but  where  the  integrity  of  its  statement  or  the  genuineness  of  tlie  signature 
is  the  question,  in  a  civil  action,  it  may  be  determined,  like  otlier  ques- 
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tions  of  fact,  upon  a  preponderance  of  the  evidence,  though  the  proof, 
which  is  the  effect  of  the  evidence,  is  not  clear  nor  unmistakable. 

2.  Questions  of  Fact. — Where  the  evidence  is  conflicting,  etc.,  this 
court  will  deJ^r  to  the  judgment  of  the  chancellor,  formed  under  better 
conditions,  etc. 

Mem orandiim.— Vendor's  lien.  Appeal  from  the  Circuit  Court  of 
Schuyler  County;  the  Hon.  Wiluam  Marsh,  Circuit  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  A.  D.  1891,  and  affirmed. 
Opinion  filed  October  24,  1892. 

Appellant's  Statement  of  the  Case. 

Tliis  is  a  chancery  suit  commenced  by  Nelson,  the  appel- 
lee, to  enforce  a  vendor's  lien  u})on  real  estate  sold  by  him 
to  appellant,  Snodgrass.  The  sale  was  made  October  7, 
1890,  and  the  evidence  tends  to  show,  on  the  part  of  appellee, 
that  it  was  a  cash  sale,  and  that  the  deed  was  to  be  left  with 
one  J.  N.  liigg,  to  be  held  until  Snodgrass  should  pay  the 
whole  consideration,  $4,000.  On  the  day  of  the  sale  appel- 
lant paid  $1,000,  and  on  October  14,  1890,  he  paid  8^,600— 
leaving  $400  due  and  unpaid,  and  which  is  sought  to  be 
recovered  in  this  proceeding.  It  was  claimed  that  Snod- 
grass prevailed  on  Rigg  to  let  him  have  the  deed  to  have  it 
examined,  and  then  placed  it  on  record  and  borrowed  $2,700 
by  mortgage  on  the  land.  Snodgrass  filed  an  answer  deny- 
ing the  allegations  of  the  bill  alleging  indebtedness,  and 
that  he  unwarrantably  got  possession  of  the  deed  and  re- 
tained the  same ;  also  alleging  that  he  got  possession  of  the 
deed  pursuant  to  the  contract,  and  fully  paid  all  the  pur- 
chase money  before  the  commencement  of  the  suit.  The 
evidence  on  the  part  of  the  appellant  tends  to  prove  pay- 
ment, and  also  to  impeach  the  general  reputation  of  Nelson 
for  truth  and  veracity.  Snodgrass  also  exhibited  a  receipt 
in  full,  signed  by  Nelson,  for  all  the  contract  price,  but  Nel-. 
son  claimed  that  the  words  "in  fuU"  were  not  in  the  receipt 
when  he  signed  it,  but  were  interpolated  afterward. 

The  decree  Avas  in  favor  of  Nelson.  The  only  question 
in  the  case  is  wliether  or  not  the  $400  has  been  paid. 

Receipt  read  in  evidence . 

"  Memorandum : — Received  of  J.  C.  Snodgrass,  twenty-six 
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hundred  dollars  in  full  payment  on  farm  this  14th  day  of 
October,  1890.    E.  D.  Nelson.'^ 

W,  L.  Yakdeventeb  and  S.  B.  Montgomery,  solicitors  for 
appellant. 

E.  J.  Pembeeton  and  Wm.  Prentiss,  solicitors  for  ap- 
pellee. 

Opinion  of  the  Court,  the  Hon.  George  W,  Pleasants^ 
Judge, 

This  was  a  bill  filed  by  appellee  to  enforce  a  vendor's  lien 
for  a  balance  of  $400,  claimed  to  be  due  and  unpaid  on  the 
sale  of  a  farm  to  appellant.  The  answer  set  up  payment, 
on  which  issue  was  joined  by  replication. 

Upon  this  issue,  the  burden  of  proof  was  oh  the  defend- 
ant. He  testified  that  he  paid  the  $400  in  question  to  com- 
plainant in  currency,  on  the  highway,  when  nobody  else 
was  present,  without  taking  any  receipt  for  it  at  the  time. 
Complainant  as  positively  denied  the  alleged  payment. 
Other  witnesses  were  introduced  by  each  party  to  prove 
circumstances  in  corroboration  of  his  statement,  and  some 
by  defendant  to  impeach  the  complainant's  general  re])uta- 
tion  for  truth.  Excepting  a  certain  receipt  given  at  the 
time  and  for  the  amount  of  a  payment  which  defendant 
admitted  was  made  after  the  one  in  dispute,  and  which  pur- 
ported, when  offered  in  evidence,  to  be  "  in  full,"  but  which 
complainant  testified  did  not  so  appear  when  he  signed  it, 
all  of  the  evidence  taken  was  oral,  affording  the  chancellor 
a  great  advantage  over  us  in  means  of  determining  the  de- 
gree of  credit  due  to  the  witnesses.  He  found  tlie  issue  for 
the  complainant  and  entered  a  decree  accordingly,  which 
defendant  here  seeks  to  reverse,  as  being  against  the  evi- 
dence. 

The  record  presents  the  single  question  of  the  preponder- 
ance of  the  evidence  as  to  the  simple  fact  of  the  particular 
payment  so  alleged  and  denied.  After  careful  consideration 
of  it,  and  of  the  earnest  argument  for  appellant,  we  are  not 
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satisfied  that  the  chancellor  erred  in  his  finding.  It  would 
be  unprofitable  to  discuss  the  case  at  length.  A  statement 
of  our  general  views  must  suffice. 

The  alleged  fact  in  dispute  is  one  simple  and  isolated. 
There  are  no  antecedent  or  subsequent  facts  more  directly 
tending  to  prove  it  than  alleged  admissions  of  appellee. 
No  one  but  the  parties  is  claimed  to  have  witnessed  it  or 
any  part  of  it,  and  no  other  has  absolute  or  actual  knowledge 
of  the  truth  or  untruth  of  the  allegation.  We  understand 
that  in  this  respect  it  differs  from  the  cases  of  Booth  v. 
Ilynes,  54  111.  3G3,  and  Belden  v.  Junis,  84  111.  78. 

Of  the  alleged  admissions,  the  one  which  seems  to  be 
regarded  by  counsel  as  most  strongly  supporting  the  appel- 
lant, is  the  receipt.  In  our  judgment,  it  rather  discredits  him. 
What  the  Supreme  Court  said  of  the  weight  of  a  written 
receipt  as  evidence,  and  the  necessity  of  clear  and  unmistak- 
able proof  to.  do  away  with  its  force,  in  Winchest^^r  v.  Gros- 
venor,  44  111.  425,  and  other  cases  cited,  is  the  rule  where  the 
genuineness  and  integrity  of  the  instrument  is  unimpeached 
and. the  only  question  is  as  to  its  truth  according  to  its  plain 
import.  It  assumes  that  the  receipt,  as  it  appears  when  pro- 
duced, was  signed  by  the  party  sought  to  be  charged.  But 
where  the  integrity  of  its  statement  or  tlie  genuineness  of 
the  signature  is  the  question,  in  a  civil  action,  it  may  be 
determined,  like  others,  upon  a  preponderance  of  the  evi- 
dence, though  the  proof,  which  is  the  effect  of  the  evidence, 
is  not  clear  nor  unmistakable. 

It  is  true  that  where  a  finding  against  the  holder  would 
involve  the  imputation  of  a  crime,  the  presumption  of  inno- 
cence should  have  some  consideration  as  evidence,  but  not 
as  of  the  force  given  it  in  criminal  cases,  to  be  overcome 
only  by  proof  of  guilt  beyond  a  reasonable  doubt.  In  this 
case,  perhaps  that  presumption  is  entitled  to  less  weight 
than  it  otherwise  w^ould  be,  even  in  a  civil  case,  from  the  fact 
that,  without  reference  to  the  alleged  receipt,  a  finding 
against  the  defendant  involved  the  imputation  of  the  kin- 
dred crime  of  perjury,  as  to  which  the  presumption  of  inno- 
cence in  favor  of  the  complainant,  who  was  involved  in  like 
manner,  was  a  full  offset.     If  the  evidence  was  sufficient  to 


Third  District — November  Term,  1891.     125 

Snodgrass  v.  Nelson. 

overcome  the  presumption  of  his  innocence  of  perjury,  it 
would  hardly  fail  to  overcome  also  that  of  his  innocence  of 
forgery.  In  reference  to  the  integrity  of  the  receipt,  as  to 
thedii^ct  fact  of  payment,  it  was  oath  against  oath.  What, 
in  our  judgment,  makes  the  matter  of  the  receipt  discredit 
rather  than  support  him,  is  that  it  was  claimed  on  the  trial 
to  be  apparently,  on  its  face,  altered  by  addition;  that  it  was 
submitted  to  the  chancellor's  inspection,  and  that  with  his 
knowledge  of  the  weight  to  be  given  to  these  presumptions 
and  to  the  other  evidence,  he  found  against  appellant.  If 
he  had  found  it  unaltered,  we  apprehend  he  would  have  held 
it  conclusive  in  his  favor,  and  that  he  was  aided  in  his  find- 
ing by  the  inspection. 

Of  the  oral  evidence,  little  need  be  said.  So  far  as  it  is 
claimed  to  have  been  corroborative  of  one  or  contradictory 
of  the  other  party,  it  depended  largely  upon  recollection  of 
the  precise  language  used  in  verbal  statements,  and  of  the 
times  and  order  of  divers  alleged  occurrences.  Accuracy  as 
to  such  matters  is  hardly  to  be  expected  from  the  best  inten- 
tion of  witnesses-  Hence  their  uncertainty  and  changes  of 
statement  may  as  well  be  due  to  candor  and  truthfulness  as 
to  the  opposite  traits.  The  appearance  and  manner  of  the 
witness  in  such  cases  is  all-important  to  the  determination 
of  their  credibility.  The  chancellor,  therefore,  could  weigh 
this  class  of  evidence  more  intelligently  and  justly  than  we. 
So,  also,  of  impeaching  evidence.  We  all  know  something 
of  that  from  observation  in  our  own  practice,  and  think  an 
average  judge  hearing  it  is  better  qualified  to  estimate  it 
rightly  than  an  average  jury. 

On  the  other  hand  there  may  have  been  apparently  good 
reason  tor  suspecting  the  motive  of  defendant  in  getting 
possession  of  the  deed  and  failing  to  return  it  as  he  did. 
According  to  his  statement  the  meeting  arranged,  for  the 
morning  the  alleged  payment  was  made,  for  a  full  settlement 
by  payment  of  the  balance  on  the  price,  §3,000;  and  when 
they  met,  it  was  said  they  could  "settle  right  there." 
Then  why  pay  out,  on  the  highway,  all  the  cash  he  had, 
when  he  needed  it  in  his  business,  wanted  to  buy  and  ])ay 
for  a  cow  at  the  sale  to  which  they  were  immediately  going. 
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and  yet  it  left  $2,600  to  be  paid  in  order  to  affect  or  com- 
j)lete  the  settlement  ?  And  why  not  take  a  receipt  for  the 
money  then  paid,  if  any  was  then  paid,  since  he  was  so  care- 
ful to  take  one  when  he  paid  in  ckecks  that  could  be  traced, 
and  in  presence  of  witnesses  ? 

But  we  forbear  further  comment  on  the  parol  evidence, 
and  defer  to  the  judgment  of  the  chancellor  formed  under 
better  conditions  than  ours.  It  is  by  no  means  clear  to  us 
that  he  erred,  and  his  decree  will  therefore  be  alfirmed. 


Hoke  T.  Lowe. 


1.  Former  Adpidication. — H.  sold  a  mowing  machine  to  L. 
for  $.55,  telling  him  he  would  have  to  have  the  money  on  the 
first  day  of  September,  as  Deering  &  CJo.'s  agent  would  be  there 
on  that  day,  and  he  would  have  to  pay  for  all  macliines  he  had  sold. 
L.  did  not  pay  for  the  machine.  H.  paid  Deering  &  Co.  for  it 
and  sued  L.  for  the  price.  On  the  trial  it  was  shown  that  Deering 
&  Co.  had  sued  L.  for  the  same  machine,  and  on  the  trial  of  that  suit  L. 
testified  that  he  owed  H.  for  the  machine  and  not  Deering  &  Co. ;  that 
he  bought  of  H.  and  did  not  know  Deering  &  Co.  in  the  transaction.  A 
judgment  against  Deering  &  Co.  followed.  Upon  the  trial  of  this  suit  in 
the  court  below,  L.  insisted  that  the  adjudication  in  that  suit  tras  a  bar 
to  this,  and  asked  for  and  got  from  the  court  the  following  instruction: 
**  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  same  identical  subject-matter  involved  in  the  former  suit  testi- 
fied to  was  the  same  that  is  involved  in  this  suit,  and  that  such  subject- 
matter  has  been  adjusted,  then  in  that  case  you  should  find  for  the  de- 
fendant." It  was  held  eiTor,  as  the  evidence  ofiFered  no  ground  for  the 
hyi)othesis  that  the  subject-matter  of  the  suit  was  involved  in  the 
former,  but  was  against  it.  It  was  not  the  machine  but  the  indebted- 
ness for  it  that  was  the  subject-matter  of  both  these  suits. 

Memorandnm. — Action  of  assumpsit.  Appeal  from  the  County  Court 
of  Moultrie  County;  the  Hon.  John  D.  PuR^as,  County  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  A,  D.  1891.  Opinion  filed 
October  24,  1892. 

The  opinion  states  the  case. 

Meeker  &  Patterson,  attorneys  for  appellant. 


Third  District — November  Term,  1891.     127 

Hoke  V.  Lowe. 

Appellee's  Brief. 

It  is  insisted  that  the  law  as  laid  down  in  the  case  of  Fred 
Bennett  et  al.  v.  Wilmington  Mining  Co.  et  al.,  18  111.  App. 
17,  covered  every  point  in  this  case  as  to  the  plea  of  former 
adjudication  and  that  the  parties  and  subject-matter  in- 
volved in,  this  suit  were  7*6$  cul judicata. 

Jennings  &  Huff,  attorneys  for  appellee. 

Opinion  of  the  Court. 

The  declaration  in  this  case  filed  by  appellant  against 
appellee  contained  three  counts  in  irufebltatus  as.^tt}nj}8tt — 
the  first,  for  a  mowing  machine  sold  and  delivered  to  de- 
fendant, and  the  second  for  goods  sold  and  delivered,  and 
the  third  for  money  paid  out  for  defendant  at  his  request. 
The  pleas  were  the  general  issue,  set-off,  and  former  adjudi- 
cation. To  the  last  a  demurrer  was  sustained  and  the  cause 
was  tried  upon  issue  joined  to  the  others.  Ko  evidence  was 
offered  in  support  of  the  plea  of  set-off.  Verdict  and  judg- 
ment for  defendant. 

The  County  Court  should  have  set  this  verdict  aside  and 
granted  a  new  trial,  as  moved  by  plaintiff.  It  was  palpa- 
bly against  the  law  and  the  evidence,  and  can  hardly  be 
accounted  for  on  any  other  supposition  tlian  that  the  jury 
were  misled  by  an  instruction  given  for  the  defendant. 

Plaintiff  testified  that  he  sold  the  machine  in  question  to 
defendant  the  last  of  May  or  first  of  June,  1890,  for  $55; 
that  he  told  defendant  he  didn't  need  the  money  then,  but 
would  have  to  have  it  on  the  first  day  of  September  follow- 
ing; that  Deering  &  Co.'s  agent  would  be  there  on  that 
day,  and  he,  plaintiff,  would  have  to  settle  uj>  with  them 
and  pay  them  for  all  the  machines  he  had  sold;  that  defend- 
ant took  the  machine  and  agreed  to  have  the  money  ready 
and  pay  him  for  it  at  that  time;  that  defendant  had  not  paid 
him  and  still  owes  him  for  the  machine;  and  that  he, 
plaintiff,  had  paid  Deering  &  Co.  for  it  before  the  com- 
mencement of  this  suit.     There  was  not  one  word  of  tesli- 
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mony  contradicting  this  statement,  or  any  part  of  it.  De- 
fendant himself  did  not  appear  as  a  witness. 

But  it  was  shown  that  in  February,  1801,  a  suit  was  brought 
by  Deering  &  Co.,  against  ap|)eilee  for  the  price  of  tliis 
machine  before  a  justice  of  the  peace,  from  whose  judg- 
ment an  appeal  was  taken  to  the  Circuit  Court,  where  the 
cause  was  tried  de  novo  before  a  jury  at  the  April  tenn ;  and 
three  witnesses  were  produced  who  tcstifieU  that  on  the  trial 
before  the  justice  of  the  peace,  or  on  appeal,  ap])ellant  swore 
as  a  witness  that  ap])ellee  did  not  owe  him  anything. 
Appellant,  however,  produced  throe  jurors  in  the  trial  of  the 
appeal,  and  four  others  in  attendance,  who  testified  that  on 
that  trial  appellee  swore  he  did  owe  appellant  and  not 
Deering  &  Co.  for  the  machine;  that  he  bought  it  r>f  appel- 
lant, and  did  not  know  Deering  iz  Co.  in  the  transaction; 
and  three  of  them  stated  that,  as  further  showing  that  it 
was  with  appellant  in  his  own  right,  he  swore  it  was 
agreed  between  them  that  payment  in  part  should  be  made 
in  liverv  to  him.  The  verdict  on  that  trial  was  for  the 
defendant,  for  the  reason,  as  one  of  them  testified  on  this,  that 
the  jury  believed  the  indebtedness  for  the  machine  was  due 
to  the  appellant  here  and  not  to  Deering  ct  Co.  Counsel 
strenuously  and  strangely  insist  that  the  judgment  in  that 
case  was  an  adjudication  against  the  a])pellant  here.  They 
asked  and  got  from  the  court  below  the  following  instruc- 
tion: 

'*  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  same  identical  subject-matter  involved 
in  the  former  suit  testified  to  was  the  same  that  is  involved 
in  this  suit,  and  that  such  subject-matter  has  been  adju  5ted, 
then  in  that  case  vou  should  find  for  the  defendant."" 

The  subject-matte^  of  the  former  suit  was  the  alleged  in- 
debtedness of  Lowe  to  Deering  &  Co.  for  the  machine 
here  in  question,  and  how  an  adjudication  that  there  was  none 
from  Lowe  to  Deering  &  Co.  for  it  could  determine  that 
there  was  none  to  Hoke,  passes  our  understanding.  It 
was  not  denied  in  that  case  that  Lowe  bought  the  machine 
and  was  indebted  for  the  price  to  somebody,  but  the  ques- 
tion, and  the  only  question  was,  to  whom.    Deering  &  Co. 
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claimed  it  was  to  them.  Lowe  claimed  it  was  not  to  them  be- 
cause it  was  to  Hoke,  and  now  claims,  because  the  jury  found 
it  was  not  to  Deering  &  Co.  that  such  finding  and  the 
judgment  thereon  conclusively  proved  that  it  was  not  to 
Hoke.  It  may  be  presumed  that  this  idea  would  not  have 
occurred  to  court  or  counsel  but  for  the  fact  that  Hoke 
himself  testified  to  his  opinion  that  Lowe  owed  him  nothing; 
and  yet  it  is  clear  that  a  verdict  and  judgment  for  the  de- 
fendant would  have  had  the  same  legal  effect  as  an  adjudi- 
cation, if  Hoke  had  not  testified  at  all.  Had  his  statement 
been  an  admission  of  fact  it  would  have  been  entitled  to 
great  weight  as  against  him;  but  being  mere  matter  of 
opinion,  it  was  entitled  to  none.  Whether  Lowe  owed  him 
or  not  depended  on  the  facts,  and  not  at  all  upon  Hoke's 
opinion.  Lowe's  testimony  was  an  admission  of  the  facts  that 
he  bought  the  machine  of  Hoke,  that  Deering  &  Co.  were 
not  known  in  the  transaction,  and  that  Hoke  agreed  to 
take  part  of  his  pay  in  livery  for  himself,  which  an  agent 
to  sell  property  for  another  would  not  be  authorized  nor 
apt  to  do. 

The  evidence  offered  no  ground  for  the  hypothesis  that 
the  subject-matter  of  this  suit  was  involved  in  the  former, 
but  was  all  against  it.  It  was  not  the  machine,  but  the 
indebtedness  for  it,  that  was  the  subject-matter  of  both  these 
suits.  Upon  the  uncontradicted  facts  in  evidence,  appellee 
is  indebted  for  it  either  to  Daering  &  Co.  or  to  appellant, 
and  according  to  an  adjudication,  binding  upon  him  because 
he  was  a  party  to  it,  he  was  not  indebted  to  Deering 
&  Co.  There  is  no  evidence  in  the  record  that  he  has  paid 
anybody  for  it.  The  proof  is  that  appellant  sold  and  de- 
livered it  to  him;  that  he  was  responsible  for  the  pro- 
ceeds to  Deering  &  Co.  and  that  he  has  paid  them.  The 
clear  inference  is  that  he  sold  it  to  appellee  on  his  own 
responsibility,  as  was  understood  by  appellee,  and  is  entitled 
to  recover  the  price  agreed  on.  The  County  Court  erred 
in  giving  the  instruction  quoted  and  in  refusing  the  motion 
for  a  new  trial.  Its  judgment  is  therefore  reversed  and  the 
cause  remanded. 

Vol.  XLYIII  9 
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Toledo^  St.  L.  &  E.  C.  B.  B.  Co.  t.  Anderson. 

1.  statutes— Construction. — Section  li  of  the  act  in  relation  to  fenc- 
ing and  operating  railroads,  approved  March  HI,  1874,  declaring  it  to  be 
the  duty  of  all  railroad  cori)orati()ns  to  keep  their  right  of  way  clear  from 
all  dead  gi*as8,  dry  weeds  or  other  dangerous  combustible  material,  and 
for  neglect  shall  be  liable  to  all  the  penalties  named  in  section  1  of  the 
same  act,  requiring  them  in  the  cases  and  with  exceptions  specified  to 
erect  and  construct  cattle  guai'ds  to  prevent  live  stock  from  getting  on 
the  road,  the  penalty  therein  named  for  neglect  to  do  so  being  a  liability 
to  the  amount  of  damages  done  by  their  agents  or  cars  to  stock,  and  rea- 
sonable attorney  fees  in  any  court  wherein  suit  is  brought  for  such  dam- 
ages were  imposed,  held,  that  the  attorney  fees  were  impose<l  as  a  penalty 
for  the  destruction  of  inanimate  property  by  fire  occasioned  by  dry  grass, 
etc.,  being  left  upon  its  track,  in  addition  to  the  actual  damage. 

2.  Railroads — Attorney  s  Fee — Action  for  Damages  by  Fire, — In  an 
action  against  a  railroad  company  for  dama.::^es  by  fire  communicated 
from  an  engine  by  dead  grass  and  dry  weeds  negligently  left  on  its 
right  of  way,  and  for  an  attorney's  fee,  as  a  penalty  under  sections  1  and 
li  of  the  **  act  in  relation  to  fencing  and  op?rating  railroads,"  approved 
March  31,  1874,  and  the  amendments  thereto,  the  court  gave  tlie  follow- 
ing instruction  to  the  jury:  *'  If  you  find,  gentlemen  of  the  jury,  from 
the  evidence  in  the  case,  that  this  fire  was  set  by  a  passing  engine  on 
this  railroad,  then  of  course  they  are  liable  for  damage  done  by  fire;  and 
if  the  fire  originated  inside  of  the  right  of  way.  on  account  of  tlie  right 
of  way  being  in  a  foul  ccmdition  with  dead  grass  and  dry  weeds  upon 
it,  whereby  the  fire  was  started,  and  from  that  carried  over  to  the  mea- 
dow and  from  there  to  the  staclts,  then  Mr.  Anderson  is  entitled  to  receive 
Ills  attorney's  fee  in  addition  to  the  damage  he  sustained,  which  is  agretnl 
in  this  case  to  be  $15.  If  the  fire  originated  outside  the  right  of  way  in 
the  meadow,  then  he  would  not  be  entitled  to  his  attorney's  fee,  but  he 
would  be  entitled  to  his  damage  for  the  hay  and  rails.  You  can  render 
the  verdict,  gentlemen,  according  to  the  evidence  and  the  instruction,  and 
bring  it  into  court.  If  the  court  is  not  in  session,  sign  and  seal  it  and 
give  it  to  the  bailiff.  The  form  of  the  verdict  will  be,  *  We,  the  jury,  find 
for  the  plaintiff  and  assess  the  damages  at '  so  much,  the  amount  you 
agree  upon  including  the  attorney's  fee  or  not,  as  you  may  find,  from  the 
evidence,  where  the  fire  originated."  It  teas  held,  that  since  1879  the 
statute  has  imposed  for  the  wrongs  complained  of  as  a  penalty,  in  addi- 
tion to  the  actual  damages,  a  reasonable  attorney's  fee,  and  that  the  in- 
struction waa  right. 

Memorandiini. — Action  for  damages  from  fire.  Appeal  from  a  judg- 
ment rendered  by  the  Circuit  Court  of  Coles  County;  the  Hon.  James 
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F.  Hughes,  Circuit  Judge,  presiding.    Heard  in  this  court  at  the  Novem- 
ber term,  A.  D.  1891,  and  affirmed.     Opinion  filed  October  24, 1 892, 

The  opinion  of  the  court  states  the  case. 

Appellant's  Brief. 

The  court  erred  in  instructing  the  jury  that  appellee  was 
entitled  to  recover  attorney's  fees  in  case  fire  started  on 
right  of  way  by  reason  of  dry  grass  and  weeds  being 
thereoiL  In  1879,  section  1  of  the  act  in  relation  to  fenc- 
ing and  operating  railroads,  approved  March  31,  1874,  was 
amended  by  inserting  the  clause  with  re^orence  to  attorney's 
fees.  Section  1,  page  224,  Act  of  1879.  The  present  stat- 
ute is  the  same  as  that  of  1879, 

It  is  a  familiar  rule  of  law  that  penal  statutes  should  be 
strictly  construed.  Edwards  v.  Hill,  11  111.  22;  Erlinger  v. 
Boneau,  51  111.  94;  C.  &  N.  W.  By.  Co.  v.  Stambro,  87  111. 
195;  People  v.  Utica  Cement  Co.,  22  111.  App.  159;  People 
V.  Peacock,  98  111.  172. 

There  is  no  penalty  provided  in  section  1  for  damages 
caused  by  allowing  dry  grass  and  weeds  to  grow  upon  right 
of  way.  Section  1^  is  now  as  it  was  enacted  in  1874,  but 
section  1  has  been  changed  twice  since.  Whether  there  is 
any  penalty  at  all  provided  for  in  that  section  in  the  strict 
sense  of  the  word  is  doubtful.  From  1877  to  1879  there 
was  no  pretense  of  any  penalty;  the  party  injured  simply 
received  copipensation  for  stock  damaged  by  reason  of 
want  of  fence.  What  penalty  is  referred  to  in  section  1^  ? 
Evidently  not  attorney's  fees,  for,  as  before  stated,  section  1^ 
was  passed  in  1874,  and  not  till  1879  was  the  clause  with 
reference  to  attornev's  fees  inserted.  Can  it  be  claimed 
that  the  penalty  is  an  ever-changing  one  and  attaches  to 
whatever  penalty  may  at  any  time  be  named  in  section  1  i 

Wiley  &  Neal,  attorneys  for  appellant. 

Appellee's  Brief. 

"  When  there  is  no  conflict  in  the  evidence,  no  dispute  as 
to  the  facts,  there  is  nothing  to  submit  to  the  jury,  and  the 
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question  is  one  of  law.  *  *  *  In  such  cases  it  is  proper 
for  the  court  to  direct  the  verdict,  and  a  verdict  thus  ordered 
will  be  sustained  if  the  law  and  the  facts  disclosed  by  the 
evidence  warrant  it."  Thompson  on  Trials,  Vol.  2,  Sec. 
2243,  p.  1597;  Noyes  r.  Kockwood,  56  Vt.  647. 

Under  the  first  count  of  the  declaration  all  that  plaintiff 
was  required  to  show,  was  that  right  of  way  was  foul  with 
4ead  grass,  dry  weeds,  etc.,  and  that  the  fire  originated 
thereon  and  communicated  to  the  hay,  etc.,  of  plaintiff. 
The  Pittsljurg,  Cincinnati  &  St.  Louis  Ky.  Co.  v.  Camp- 
bell, 86  lU.  443. 

Under  the  second  count,  to  make  prima  facie  case,  it  was 
only  necessary  to  prove  that  the  fire  was  communicated  by 
a  passing  locomotive  of  defendant.  S.  &  C.  Annotated  Stat., 
Sec.  1,  p.  1949. 

In  our  view  of  this,  sections  1  and  IJ  in  fact  constitute  but 
one  section  and  should  be  so  considered. 

The  duty  to  fence  the  right  of  way,  and  keep  the  same 
clear  from  dangerous  combustible  matter,  is  imposed  by  the 
statute,  and  a  failure  to  comply  with  either  is  negligence. 
Pittsburg,  Cincinnati  &  St.  Louis  Ky.  Co.  v.  Campbell,  86 
111.  413. 

The  attorney  fee  is  in  the  nature  of  a  penalty  for  non- 
compliance with  a  statutory  duty.  Peoria,  Decatur  &  Evans- 
ville  Ky.  Co.  v.  Duggan,  109  111.  537. 

The  penalty  referred  to  in  section  1^  is  the  same  penalty 
or  remedy  provided  by  section  1,  viz.,  damages  sustained 
and  reasonable  attorney's  fees.     ^ 

In  construing  statutes  the  intention  of  the  law  maker  is 
sought;  the  mischief  which  the  law  was  intended  to  remedy 
is  oftimes  resorted  to  to  ascertain  such  intention.  Ball  v. 
Chadwick,  46  111.  28. 

When  the  evidence  shows  that  the  right  of  way  was  not 
kept  clear  of  dry  grass,  etc.,  and  fire  originated  thereon,  a 
recovery  could  be  had  under  section  1  J.  C.  &  E.  I.  K.  K. 
Co.  V.  Goyette,  32  lU.  App.  674. 

E.  P.  KosE,  attorney  for  appellee. 
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Opinion  of  the  Court,  the  Son.  George  W.  Pleasants^ 
Judge, 

July  13,  1890,  a  fire  consumed  some  hay,  rails  and  hedge 
of  appellee,  for  which  he  brought  this  action,  claiming  that 
it  was  communicated  from  a  locomotive  engine  of  appellant 
by  dead  grass  and  dry  weeds  negligently  left  on  its  right  of 
way.  In  addition  to  the  value  of  the  property  so  destroyed, 
he  claimed  an  attorney's  fee,  as  a  penalty;  and  it  was  agreed 
that  if  so  entitled,  fifteen  dollars  was  a  reasonable  amount. 
The  jury  were  instructed  that  if  they  found  the  fact  to  be  as 
claimed  by  plaintiflF  they  should  allow  it;  which  they  did, 
and  it  was  included  in  the  verdict  and  judgment. 

It  is  not  denied  that  the  evidence  clearly  tended  to  prove 
the  case  as  alleged,  but  the  question  made  is  whether  any 
such  penalty  was  prescribed  by  the  statute. 

Section  1^  of  the  "  Act  in,  relation  to  fencing  and  opera- 
ting railroads,"  approved  March  31,  1874,  declares  "  it  shall 
be  the  duty  of  all  railroad  corporations  to  keep  their  right 
of  way  clear  from  all  dead  grass,  dry  weeds,  or  other  dan- 
gerous combustible  material,  and  for  neglect  shall  be  liable 
to  the  penalties  named  in  section  1." 

Section  1  required  them,  in  the  cases  and  with  exceptions 
specified,  to  erect  fences  and  construct  cattle  guards  to  pre- 
vent live  stock  from  getting  on  the  road;  and  tlio  only 
penalty  "  named  "  therein  for  neglect  to  do  so  was  a  liabil- 
ity for  "  double  the  amount  of  damages  "  thereby  done  by 
their  agents,  engines  or  cars  to  such  stock.  By  an  act  of 
.May  23,  1877,  it  was  amended  by  reducing  the  liability  to 
actual  damages  so  done ;  and,  finally,  by  an  act  of  May  20, 
1879,  it  was  further  amended  by  adding  to  the  liability 
clause  the  provision  "  and  reasonable  attorney's  fees  in  any 
court  wherein  suit  is  brought  for  such  damages,  or  to  which 
the  same  may  be  appealed." 

Section  1^  has  never  been  (amended)  changed,  or  expressly 
repealed,  but  been  continued  in  the  authorized  revisions  and 
publications  of  the  statutes  precisely  as  originally  enacted ; 
and  the  vindicatory  part  of  section  1  has  remained  un- 
changed ever  since  the  passage  of  the  amendment  last  above 
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referred  to.  So  when  the  act  here  complaijaed  of  was  com- 
mitted, the  statute  relating  to  it,  as  published  by  authority 
of  the  legislature,  was,  and  for  more  than  ten  years  had 
been,  just  as  k  appeared  wlien  this  suit  was  brought,  and 
still  appears.  It  is,  therefore,  clear  that  if  the  vindicatory 
part  of  section  IJ  has  any  force,  it  prescribes  as  a  penalty 
for  neglect  to  comply  with  the  mandatory  part,  causing 
damage,  the  payment  of  reasonable  attorney's  fees  in  any 
suit  properly  brought  to  recover  such  damage ;  for  it  pre- 
scribes no  other,  nor  even,  according  to  the  contention  of 
appellant,  any  liability  for  actutd  damages. 

The  position  taken  is  that  when  it  was  enacted  the  only 
penalty  "  named  in  section  1 "  being  double  the  amount  of 
the  damages  done,  the  legislature  must  have  intended  noth- 
ing else  for  a  violation  of  section  1^ ;  that  its  operation  as 
originally  intended  can  not  be  diverted  or  extended  by  any 
subsequent  amendment  of  a  preceding  section  which  does 
not  express  or  in  some  way  manifest  an  intention  to  that 
effect,  and  that  by  the  amendment  of  1879  no  such  inten- 
tion was  manifested. 

"We  agree  that  it  is  a  question  of  legislative  intention,  but 
hold  that  this  might  be  shown  otherwise  than  by  the  terms 
of  the  amendment,  and  are  of  opinion  that  it  was  so  shown 
in  this  instance. 

The  object  of  section  1  was  the  protection  of  live  stock, 
that  being  the  kind  of  property  peculiarly  exposed,  and  the 
penalty  prescribed  for  neglect  to  comply  with  its  require- 
ment was  double  the  amount  of  damage  thereby  done  to 
such  stock.  That  of  section  IJ  was  not  so  limited,  but  had 
reference  to  combustible  property  of  all  kinds ;  and  yet  the 
penalty  for  neglect  in  that  case  was  the  same.  By  the  strict 
letter  of  that  section,  then,  no  penalty  could  be  recovered 
for  inanimate  property  destroyed  or  damaged  through 
neglect  to  obey  it.  But  sve  apprehend  that  no  court  would 
so  construe  it.  The  intention  of  the  legislature  clearly  was 
to  place  violations  of  section  1  and  of  section  1^  upon  a  like 
footing  as  to  penalty,  by  making  it  in  each  case  double  the 
amount  of  damages  thereby  done  to  the  property  exposed ; 
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live  stock  in  one,  and  inanimate  property,  real  or  personal, 
in  the  other.  This  is  plain  enough  from  the  language  used 
in  the  latter  section,  though  it  might  have  been  better  ex- 
pressed. The  penalty  intended  could  be  there  indicated  as 
well  by  reference  to  the  preceding  section  as  by  its  repeti- 
tion or  statement  in  fulL  Any  subsequent  legislature  could 
abolish  or  chan^-e  the  penalty  thus  prescribed  for  both  or 
either  of  these  wrongs ;  and  that  a  change  expressed  in  the 
first,  with  a  retention  of  the  reference  in  the  second,  would 
afifect  a  like  change  in  the  latter,  seems  to  us  a  proposition 
too  simple  for  analysis  and  too  obvious  for  argument.  That 
is  just  what  the  legislature  of  1879  did.  Whether  the  pre- 
scription of  the  penalty  in  the  original  act  had  or  had  not 
ceased  to  be  operative  under  the  intervening  amendment  of 
1877,  that  would  not  interfere  to  prevent  this  effect  of  its 
a^'tion.  It  found  section  1^  with  its  reference  to  the  pen- 
alties named  in  section  1,  still  on  the  statute  book,  pre- 
scribed a  penalty  in  section  1  which  would  make  such  a 
reference  operative,  and  then  left  it  as  it  found  it,  section 
li  of  the  act.  This  was  a  recognition  or  adoption,  amount- 
ing in  legal  effect  to  a  re-enactment  of  it. 

We  therefore  hold  that  ever  since  1879  the  statute  has 
imposed  for  the  wrong  here  complained  of  as  a  penalty,  in 
addition  to  the  actual  damage,  a  reasonable  attorney's  fee, 
and  the  instruction  on  that  point  was  right.  The  evidence 
on  the  part  of  plaintiff  was  positive,  full  and  clear,  and  none 
whatever  was  offered  on  that  of  defendant.  The  liability 
for  a  reasonable  attorney's  fee  was,  therefore,  the  only 
question  in  the  case.    Judgment  affirmed* 


Shinn  y.  Matheny. 

1.  Agencjf — Burden  of  Proof, — In  a  controversy  between  parties  liti- 
gant as  to  whether  a  person  was  the  agent  of  and  authorized  to  bind 
the  defendant,  the  burden  of  proof  is  upon  the  plaintiff. 

2.  Agency — Presumption. — The  presumption  of  agency  arising  from 
the  fact  that  the  defendant  owned  a  house  being  remodeled,  and  had 
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knowledge  of  the  work  which  was  done  upon  it,  including  that  done  by 
the  plaintiff,  and  furnished  a  part  of  the  money  to  pay  for  such  remodel- 
ing, is  a  presumption  of  fact  and  may  be  rebutted. 

8.  Mechanic's  Liens — Filing  Statement, — On  the  question  as  to  whether 
section  4  of  the  Mechanic's  Lien  Law  as  amended  in  1887  (Laws  1887, 219), 
providing  for  the  filing  of  a  statement  of  his  claim  by  a  person  claiming 
a  lien,  is  an  essential  condition  of  his  right  to  file  his  petition,  or  applies 
only  as  between  the  lien  claimant  and  otlier  creditors,  or  incumbrancer 
or  purchaser,  and  not  as  between  such  claimant  and  the  debtor,  the  in- 
clination of  tlie  court  is  that  it  is  an  essential  condition  of  the  right  to 
bring  a  suit  for  a  Uen,  etc. 

Memoraudnm. — Petition  for  mechanic's  lien.  Appeal  from  a  decree 
dismissing  the  petition,  entered  by  the  Circuit  Court  of  Sangamon 
County;  tlie  Hon.  James  W.  Creiohton,  Circuit  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1891,  and  afllrmed.  Opinion  filed 
October  24,  1892. 

Appellee's  Statement  of  the  Case. 

Appellant  on  October  11,  1887,  filed  a  petition  for  me- 
chanic's lien  for  services  as  architect  in  preparing  plans  and 
drawings  for  remodeling  a  dwelling  bouse  belonging  to 
appellee,  and  also  for  superintending  part  of  the  work  of 
remodeling  and  improving  said  house,  alleging  that  tho 
contract  for  such  services  was  made  through  Jolin  N.Dixon, 
as  agent  of  appellee,  and  that  the  time  the  same  should  be 
paid  for,  was  not  specifically  agreed  upon,  but  that  by 
means  of  the  rendering  of  the  services  she  became  liable  to 
pay  within  a  reasonable  time,  to  wit,  on  September  1, 1887, 
so  much  as  said  services  were  reasonably  worth.  Appellee 
denied  that  she  employed  appellant  to  perform  the  services 
stated,  either  directly  or  through  any  agent ;  that  John  X. 
Dixon  was  her  agent  for  that  purpose,  or  that  she  author- 
ized him  or  any  one  else  to  employ  appellant  in  and  about 
said  work,  and  that  she  owed  appellant  the  sum  claimed. 
On  the  hearing  the  court  dismissed  the  bill,  no  reasons 
being  stated. 

Gross  &  Broadwell,  attorneys  for  appellant. 

Appellee's  Brief. 
The  remedy  sought  by  this  proceeding  is  exclusively  the 
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creature  of  the  statute,  and  without  the  aid  of  the  statute, 
can  not  be  maintained.  Such  lien  is  unknown  either  at  law 
or  in  equity,  and  independently  of  the  statute  no  equitable 
principles  exist  which  can  come  to  the  aid  of  the  credito^. 
Phillips  on  Mechanics'  Liens,  Sec.  297;  McCarthy  v.  New, 
93  m.'455;  Growl  v.  Nagle,  86  111.  437. 

The  statute  must  be  strictly  construed.  Cook  v.  Ileald, 
21  III.  429;  McDonald  v.  Rosengarten,  35  111.  App.  71. 

The  statute  in  force  Avhen  the  contract  of  appellant  was 
made,  conferred  the  right  to  a  lien;  the  remedy  must  be 
sought  under  the  amended  law.  The  suit  was  commenced 
long  after  July  1,  1887.  Garrett  v.  Stevenson,  3  Gilm.  203; 
Dobbins  v.  First  National  Bank,  112  111.  5G2 ;  Phillips  on 
Mechanics'  Liens,  Sec.  24. 

The  contract  was  not  made  with  reference  to  the  land 
sought  to  be  subjected  to  the  lien  which  i^  necessary  to  the 
assertion  of  the  right.    AVendt  v.  Martin,  89  111.  139. 

The  credit  having  been  given  to  and  the  services  rendered 
upon  the  responsibility  of  a  person  not  the  owner  of  the 
premises,  and  with  knowledge  of  all  the  facts,  no  lien  can 
be  created  on  the  property  of  appellee.  AVendt  v.  Martin, 
89  111.  139 ;  Proctor  v.  Tows,  115  111.  138;  Little  v.  Vreden- 
burgh,  16  Brad.  189. 

CoNKLiNG  &  Grout,  attorneys  for  appellee. 

Opinion  of  the  Court,  the  Hon,  George  W.  Pleasants^ 
Judge. 

This  was  a  petition  filed  October  11,  1887,  by  appellant, 
an  architect,  to  enforce  a  lien  for  plans  and  specifications 
for,  and  superintending  work  in  remodeling  the  dwelling- 
house  of  appellee,  in  the  city  of  Springfield.  It  alleges  that 
the  agreement  for  his  services  was  made  verbally  with 
John  N.  Dixon,  as  agent  of  appellee,  in  April,  1887;  that  no 
time  was  thereby  fixed  within  which  he  was  to  do  the  work, 
nor  any  pric-e  for  it,  but  the  plans  and  drawings  were  to 
be  made  and  delivered  in  a  reasonable  time,  and  on  delivery 
he  was  to  be  paid  a  reasonable  price;  that  he  made  them 
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accordingly,  and  they  were  delivered  to  and  accepted  by 
appellee  and  used  in  the  remodeling  and  improvement  of 
said  dwelling;  that  while  the  work  was  going  on,  at  the 
request  of  appellee  he  superintended  it,  without  any  express 
agreement  as  to  amount  of  compensation  or  time  of  pay- 
ment, and  appellee  thereby  became  liable  to  pay  him  a  rea- 
sonable compensation  therefor  within  a  reasonable  time,  to 
wit,  on  the  first  of  September,  1887;  that  said  plans,  draw- 
ings and  superintendence  were  reasonably  worth  the  sum  of 
§245,  and  payment  thereof  was  due  September  1,  1887,  but 
no  part  of  it  has  been  paii. 

The  answer,  which  was  not  under  oath,  admitted  none  of 
these  allegations  except  that  of  her  ownership  of  the  dwell- 
ing-house. It  denied  that  she  employed  api^ellant,  directly 
or  indirectly;  that  Dixon  was  her  agent,  or  that  she  author- 
ized him  or  anybody  else,  to  employ  him  for  her,  for  that 
purpose;  that  she  accepted  any  plans  or  drawings;  that  he 
superintended  the  work  at  her  request,  and  that  anything 
is  due  from  her  to  him. 

To  this  answer  a  general  replication  was  filed,  the  cause 
was  referred  to  the  master,  who  reported  the  proofs,  and 
on  the  hearing,  a  decree  was  made  dismissing  the  petition, 
on  what  ground  it  does  not  state. 

The  main  question  upon  the  merits  is  whether  appellee 
was  bound  by  Dixon's  employment  of  appellant.  Appellant 
himself  was  the  only  witness  in  his  behalf  whose  testimony 
bore  directly  upon  that  question.  He  did  not  testify  that 
he  ever  had  any  direct  communication  with  appellee  on  the 
subject  of  his  employment.  He  did  testify  that  Dixon 
employed  him  and  said  he  would  pay  him,  and  that  he  did 
not  say  that  he  was  authorized  by  her,  or  even  that  he  was 
assuming  to  act  for  her,  in  the  premises.  The  charges  in 
his  books  and  the  bill  rendered  were  against  Dixon.  His 
last  demand  was  by  a  note  of  September  9, 1887,  which  was 
as  follows : 
"  Dr.  J.  N.  Dixon,  City : 

Dear  Sir:  Yours  received,  declining  to  pay  bill,  so  if  you 
do  not  send  check  for  amount  of  bill  on  receipt  of  this,  I 
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will  proceed  to  collect  same  by  law.  I  have  charged  you  a 
reasonable  price  for  time  and  material,  and  propose  to  have 
pay  for  same. 

Yours,  etc., 

C.  W.    SUINN." 

He  claims  to  have  inferred  that  Dixon  was  authorized  to 
act,  and  was  acting  as  agent  for  appellee,  from  the  facts  that 
she  owned  the  house,  that  Dixon  was  her  son-in-law,  living 
with  her,  that  he  said  she  was  furnishing  the  larger  part 
of  the  money  for  the  work,  and  that  when  he  brought  the 
elevations  back  he  further  said  they  suited  the  folks  at  the 
house.  It  does  not  appear  that  he  said  or  did  anything 
tending  to  show  that  he  had  drawn  this  inference  or  had 
this  understanding  at  any  time  before  he  filed  this  petition. 
Ko  one  would  suppose  from  his  note,  above  quoted,  that  he 
then  looked  to  anybody  but  Dixon  for  payment.  His  own 
testimony,  taken  by  itself,  is  certainly  not  conclusive.  His 
other  witnesses  were  Mr.  Beam,  the  carpenter  and  builder 
who  did  the  work,  and  Mr.  BuUard,  who  had  drawn  some 
plans  for  it  which  were  not  satisfactory.  Beam  testified 
that  Dixon  agreed  with  him  for  the  carpenter  work,  paid 
him  in  his  own  checks,  and  that  he  did  not  know  any  one 
else  in  the  matter;  and  Bullard,  that  said  Dixon  employed 
and  paid  him  and  that  he  had  no  business  transaction  with 
appellee.  Their  testimony  does  not  materially  strengthen 
that  of  apj)ellant.  What  Dixon  said  in  the  absence  of 
appellee  would  not  bind  her,  unless  he  was  her  agent  or 
authorized  by  her  to  say  it. 

He  testified  positively  that  he  was  not  her  agent,  nor  in 
any  way  authorized  to  bind  her  in  respect  to  appellant's 
emplojTnent  or  work,  and  never  so  represented;  that  he  was 
acting  for  himself  in  contracting  with  appellant.  His  wife 
was  appellee's  only  child.  They  had  occupied  the  house 
together  before  and  expected  to  do  so  after  its  reconstruc- 
tion. The  plans  were  considered  with  reference  to  that 
expectation,  and  for  the  convenience  of  all,  but  he  under- 
stood he  was  to  do  as  he  pleased  about  the  reconstruction. 
He  says  he  refused  to  pay  the  bill  because  it  was  largely  in 
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excess  of  the  amount  aj^reed  on,  which  was  denied.  Ap- 
pellee was  not  a  witness  in  the  case. 

The  burden  of  proof  was  upon  appellant,  and  we  think 
this  statement  of  the  evidence,  which  embraces  the  sub- 
stance of  all  that  was  material,  obviates  the  necessity  of 
argument  to  show  that  we  ought  not  to  disturb  the  finding 
of  the  chancellor.  The  presumption  of  agency,  from  ap- 
pellee's ownership,  knowledge  of  the  work  which  was  to  be 
done  and  which  was  done,  including  that  by  appellant,  and 
furnishing  in  part  the  money  to  pay  for  it,  is  but  a  pre- 
sumption of  fact  which  may  be  rebutted,  and  we  are  not 
prepared  to  say  it  was  not  overcome  in  this  case. 

It  was  not  shown  that  appellant  filed  any  statement  of 
his  claim  before  bringing  the  suit,  and  the  question  is  made 
whether,  under  Sec.  4,  of  the  Mechanic's  Lien  Law,  as 
amended  in  1887  (Laws  of  1887,  p.  219),  such  filing  was  an 
essential  condition  of  his  right  to  bring  it.  Much  of  the 
argument  on  each  side  is  addressed  to  that  question.  It  is 
contended  for  appellant  that  this  section  was  intended  to 
apply,  like  Sec.  28  of  the  act  as  it  stood  prior  to  1887,  only 
as  between  the  lien  claimant  and  any  other  creditor,  or  in- 
cumbrancer or  purchaser,  and  not  as  between  such  claimant 
and  the  debtor ;  that  so  to  apply  it  in  this  case  would  also 
give  it  a  retrospective  effect,  and  in  any  case  expose  it  to 
the  inhibition  of  Sec.  13,  of  Art.  4  of  the  Constitution,  as 
not  being  germane  to  the  original  section.  Our  inclination 
is  against  each  of  these  points,  but  we  do  not  decide  the 
questions  because,  irrespective  of  the  effect  of  said  section, 
we  think  the  petition  was  rightly  dismissed.  Decree  af- 
firmed. 


Sprague  et  aL  v.  Foster. 

1.  Competency  of  Witnesses. — ^Where  a  verbal  agreement  was  entered 
into  between  two  persons  and  subsequently  one  of  them  died  and  his 
executor  violated  the  agreement,  in  an  action  against  him,  personally,  for 
damages,  the  plaintift  was  permitted  to  testify  as  to  what  the  deceased 
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said  as  constituting  the  contract.  The  defendant  objected  that  the  evi- 
dence was  incompetent,  because,  though  the  action  was  against  him  per- 
sonally for  a  tort,  he  defended  on  the  groimd  of  his  right  as  executor.  It 
wds  field  unnecessary  to  decide  the  question,  as  two  other  witnesses  had 
testified  to  the  same  matter. 

2.  Statute  of  Frauds. — Where  a  person  agreed  with  another  to  take 
and  break  a  pair  of  mules,  for  which  he  was  to  have  use  of  them  for  a 
year,  when  he  was  about  to  take  them  away  it  was  thought  they  would 
not  lead  behind  his  buggy,  so  he  left  and  came  back  for  them  the  next 
Saturday.  It  was  claimed  that  as  he  did  not  get  possession  of  the  mules 
for  several  days  after  the  contract  was  made,  it  was  not  to  be  performed 
within  a  year,  and  so  void  under  the  statute  of  frauds,  but  it  tvas  held, 
that  there  was  no  evidence  tending  to  show  that  by  the  terms  of  the 
agreement  the  year  was  to  commence  at  a  future  day,  but  rather  that 
it  commenced  presently,  for  the  party  intended  and  proposed  to  take  the 
mules  immediately,  his  right  to  do  so  under  the  agreement  not  being 
que  jtioned. 

Memoraiidnm. — Action  for  damages.  Appeal  from  the  Circuit  Court 
of  De  Witt  County;  the  Hon.  George  W.  Herdman,  Circuit  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  A.  D,  1891,  and 
aflfirmed.    Opinion  filed  October  24,  1892. 

The  opinion  of  the  court  states  the  case. 

Appellants'  Brief. 

The  appellee  was  not  a  competent  witness  in  his  own  be- 
half in  this  case  to  testify  to  the  supposed  contract  made  by 
him  with  the  testator  of  appellant  C.  P.  Sprague,  in  rela- 
tion to  the  mules  in  controversy.  Sec.  2,  Chap.  51,  Revised 
Statutes;  Langley  v.  Dods worth,  Ex'r,  81  111,  86;  Boynton 
V.  Phelps,  52  111.  219;  Merrill  v.  Atkin,  59  111.  19;  Trunkey 
et  al.  V.  Hedstrom  et  al.,  131  111.  204. 

It  is  always  competent  to  prove  the  admissions  of  an  ad- 
verse party  against  himself,  whether  mp,de  under  oath  or 
otherwise,  and  the  court  erred  in  refusing  to  allow  appel- 
lant to  prove  what  the  appellee  had  testified  before  the 
justice  of  the  peace  in  relation  to  the  contract  under  which 
he  claimed  to  hold  the  mules.  Chase  v.  Debolt,  7  111.  (2 
Gil.)  371;  Brown  v.  Calumet  River  Ry.  Co.,  125  111.  600; 
Rogers  et  al.  v.  Suttle  &  Scroggin,  19  111.  App.  163. 

The  contract  under  which  appellee  claims  the  right  to 
the  possession  and  use  of  the  mules  in  controversy  was  not 
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to  be  performed  within  one  year  from  the  making  thereof, 
and  is  within  the  statute  of  frauds  and  void.  Sec.  1,  Chap. 
59,  R.  S.;  Ilaynes  v.  Mason,  30  111.  App.  85;  Deyo  v.  Ferris, 
22  111.  App.  154;  Comstock  v.  Ward,  22  111.  248;  Curtis  v.  Safe, 
35  111.  22;  The  Willam  Butcher  Steel  Works  v.  Atkinson, 
68  111.  421;  Wheeler  v.  Frankenthal  &  Bro.,  78  111.  124; 
McGinnes  v.  Fernandes,  126  111.  228. 

The  appellee  was  only  entitled  to  introduce  evidence  as 
to,  and  recover,  if  at  all,  the  damages  he  had  sustained  at 
the  time  this  suit  was  commenced.  Collins  v.  Montemy,  3 
Brad.  182;  Jones  v.  Dunton,  7  Brad.  580. 

Moore  &  Wa^rxer,  and  Barclay  &  Qambrel,  attorneys 
for  appellants. 

Appellee's  Brief. 

The  section  of  the  statute  relating  to  the  competency  of 
witnesses,  where  persons  defend  as  executors,  etc.,  cited  by 
api^llants,  has  no  application  to  this  case.  If  appellant 
committed  a  tort,  the  fact  that  he  was  executor,  or  assumed 
to  act  as  such  in  the  commission  of  the  wrong,  is  not  of  the 
slightest  consequence. 

The  statute  was  intended  to  protect  the  estate  from  the 
assaults  of  strangers,  and  relates  to  proceedings  wherein 
the  decision  sought  by  the  party  so  testifying  would  tend 
to  reduce  or  im])air  the  estate,  and  does  not  relate  to  cases 
like  the  one  at  bar,  where  the  estate  itself  is  in  no  event  to 
be  reduced  or  impaired.  Long  v.  Long,  19  111.  App.  383, 
and  authorities  there  cited. 

A  party  to  a  suit  can  not,  by  merely  calling  himself  ex- 
ecutor, or  attempting  to  defend  or  justify  his  tortious  acts 
as  such,  deprive  the  opposite  party  of  his  rights  as  a  wit- 
ness in  the  case.  Roberts  et  al.  v.  Pierce,  Admr.,  79  111. 
378. 

The  admission  of  an  incompetent  witness  to  testify  in  a 
case,  when  the  other  proofs  justify  the  judgment,  affords  no 
ground  for  a  reversal     Trogden,  Admx.,  v.  Murphy,  85  111. 
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119.  See  also  Winslow  v.  People,  use,  etc.,  117  111.  152;  L. 
E.  &  W.  Ry.  Co.  V.  Zaffinger,  107  111.  199;  Hill  v.  Parsons, 
110  111.  107^;  N.  W.  R.  ^.  Co.  v.  Hack,  66  III.  238;  Bonnett, 
V-  Glattfeldt,  130  111.  166;  Moore's  Civil  Justice,  Sec.  1038. 
Appellee  had  a  right  to  recover  in  the  suit,  and  the  meas- 
ure of  his  damages  was  at  least  the  value  of  his  special 
property  in  the  goods.  Broadwell  v.  Paradice,  81  111.  474; 
Moore's  Civil  Justice,  Sec.  1268. 

William  Booth  and  R.  A.  Lemon,  attorneys  for  appqllee. 

Opinion  of  the  Court,  the  Hon.  George  W.  Pleasant^^ 
Judge. 

About  the  20th  of  August,  1890,  Charles  L.  Sprague 
agreed  with  appellee  to  let  him  have  the  use  of  a  pair  of 
mules  for  a  year,  in  consideration  of  his  undertaking  to  break 
them.  At  that  time  appellee  proposed  to  take  them,  but 
Sprague  thought  they  wouldn't  lead  well  behind  his  buggy 
and  suggested  that  he  come  back  for  them  on  the  following 
Saturday,  which  was  done.  Shortly  afterward  Sprague 
died,  and  appellant,  C.  P.  Sprague,  his  son,  was  his  executor, 
who,  as  such,  advertised  the  sale  of  personal  property  be- 
longing to  the  estate  to  be  made  on  May  22,  1891.  On  the 
morning  of  that  day  he  caused  the  mules  to  be  taken  by  his 
co-appellant  from  appellee's  place,  against  his  will  and  pro- 
test, to  the  place  of  sale,  where  they  were  by  him  sold  and 
delivered  to  a  Mr.  Armstrong.  Three  davs  afterward  this 
action  was  brought  before  a  justice  of  the  peace,  and,  on 
appeal,  tried  by  the  court  below  without  a  jury.  Judgment 
was  entered  for  plaintiff  on  the  finding  for  $80  damages. 
The  agreement,  whatever  it  was,  between  appellee  and  the 
deceased,  was  verbal;  appellee  was  allowed  to  state  what  the 
deceased  said  as  constituting  the  agreement.  Appellants 
insist  that  this  was  incompetent,  because,  though  the  action 
is  against  them  personally  and  for  alleged  tort,  Sprague  de- 
fends on  the  ground  of  his  authority  and  right  as  executor, 
and  his  co-defendant  as  his  servant.  We  deem  it  unnecessary 
to  decide  this  question,  since  Frances  Sprague  and  Mary 
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Coons,  a  daughter  of  deceased,  testified  that  he  told  thera 
respectively,  just  after  appellee  had  been  there,  that  he  was 
to  have  them  for  a  year — which  was  all  that  appellee  stated, 
and  there  was  no  contradiction  on  that  point. 

Again,  it  is  said  that,  as  it  appears  appellee  did  not  get 
possession  of  the  mules  for  several  days  after  the  agreement 
was  made,  and  it  was  not  to  be  perfonned  within  one  year, 
it  was  therefore  void  under  the  statute  of  frauds.  But  as 
the  court  held  with  appellants  on  the  law,  he  must  have 
found  against  them  upon  the  question  of  fact.  There  was 
no  evidence  tending  to  show  that,  by  the  terms  of  the  agree- 
ment, the  year  was  to  commence  at  a  future  day,  but  rather 
that  it  commenced  presently;  for  appellee  intended  and 
proposed  to  take  them  immediately,  and  his  right  to  do  so 
under  the  agreement  was  not  denied. 

Defendants  recalled  one  of  their  own  witnesses  and  asked 
if  he  heard  the  plaintiff,  on  the  trial  before  the  justice, 
state  the  agreement  with  deceased,  and  having  received  an 
affirmative  answer,  further  asked  him  to  "  tell  it  as  he  told 
it  there,"  to  which  an  objection  for  immateriality  was  sus- 
tained. Counsel  did  not  suggest  that  the  answer  would 
tend  to  show  a  statement  at  all  different  from  the  one  he 
made  on  this  trial,  nor  what  it  would  be  or  show.  His 
statement  on  this  trial  had  been  corroborated  by  two  wit- 
nesses. If  that  made  on  a  former  trial  was  substantially 
the  same — and  there  is  no  proof  or  presumption  that  it  was 
not — its  exclusion  could  do  the  defendants  no  harm. 

Plaintiflf  was  allowed,  over  .objection,  to  introduce  evi- 
dence to  show  how  much  the  use  of  the  mules  from  May  22d 
to  August  30th,  would  be  reasonably  w^orth.  It  was  and  is 
insisted  that  he  should  have  been  confined  to  the  value  of 
their  use  until  May  25th,  the  commencement  of  the  suit. 
We  think  not.  When  the  suit  was  commenced  he  had  been 
deprived  by  the  act  of  appellants  of  their  use  for  the  entire 
residue  of  the  term. 

This  value  was  variously  stated  by  the  witnesses — being 
from  seventy-five  cents  to  $2.50  per  day,  and  would  have 
warranted  the  finding  of  a  larger  amount  than  was  allowed, 
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without  including    the   halters,   for  which  plaintiff   was 
allowed  to  state,  over  objection,  that  he  paid  $3. 

On  the  whole,  we  think  the  conduct  of  the  appellants 
was  rather  high-handed,  and  no  injustice  has  been  done  by 
the  judgment.  The  errors  assigned,  about  which  we  might 
have  doubts,  we  consider  immaterial,  and  the  defense  with- 
out merit.    Judgment  affirmed. 


Bradford^  Administrator^  ctc.«T.  Bennett  et  al. 

1.  Surmvorship  in  Personal  Property. — The  common  law  rule  of 
survivorship  in  respect  to  personal  property  jointly  owned,  has  been 
abolished  in  this  State  by  statutory  provisions,  in  force  since  January  13, 
1821. 

2.  Decrees — Appeal  by  a  Portion  of  the  Parties. — Where  a  part  of  the 
parties  affected  by  a  decree  in  equity  appealed  and  the  same  was  re- 
versed, it  was  held,  that  the  entire  decree  was  reversed,  although  some 
of  the  parties  did  not  appeal. 

Memorandnm. — Suit  in  equity.  Appeal  from  the  Circuit  Court  of 
Sangamon  County;  the  Hon.  Jacob  Fouke,  Circuit  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  A.  D.  1891,  and  afiii-med. 
Opinion  filed  October  31,  1892. 

Statement  of  the  Case  by  the  Court. 

This  was  a  bill  in  equity,  filed  on  the  4th  day  of  August, 
1S87,  by  Mary  E.  Bennett  and  Annie  E.  Bennett,  two  of 
the  appellees,  by  Mary  E.  Bennett,  their  mother  and  next 
friend,  wherein  John  S.  Bradford,  administrator  of  the 
estate  of  Samuel  H.  Treat,  deceased,  George  W.  Murray,  ad- 
ministrator of  the  estate  of  Sarah  M.  Bennett,  deceased, 
and  Charles  W.  Bennett  were  made  parties  defendant. 
Subsequently  Chesley  M.  Bennett,  by  Mary  E.  Bennett,  his 
next  friend,  became  a  party  complainant. 

The  bill  alleged :  That  on  the  day  of  A.  D.  1869, 
Sarah  M.  Bennett,  the  mother  of  complainant's  father,  died, 
leaving  a  last  will  and  testament,  which  is  set  out  in  the 
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bill.  By  the  first,  second  aad  third  items  it  is  provided  as 
follows : 

"  First.  I  give  and  bequeath  to  my  executors  the  sum  of 
ten  thousand  dollars  on  the  trust  following,  the  income  to 
be  paid  to  my  con,  Charles  W.  Bennett,  during  his  natural 
life;  on  his  death,  the  said  sum  of  ten  thousand  dollars  to 
be  equally  divided  among  his  children;  and  in  case  of  his 
decease  without  issue,  the  said  sum  of  ten  thousand  dollars 
to  be  equally  divided  between  his  aunts,  Jane  D.  Hunt  and 
Annie  E.  Treat." 

"  Second.  All  the  rest  of  my  estate,  real  and  personal,  I 
give  and  bequeath  to  my  said  son,  Charles  W.  Bennett." 

"  Third.  I  nominate  and  appoint  Samuel  11.  Treat  sole 
executor  of  my  estate." 

That  after  the  death  of  the  said  Sarah  M.  Bennett, 
Samuel  H.  Treat,  the  executor  therein  named,  retained  the 
said  will  in  his  custody,  and  never  presented  the  same  for 
probate,  but  took  into  his  custody  all  the  property  of  Sarah 
M.  Bennett,  consisting  of  money  and  promissory  notes  bear- 
ing interest  at  the  rate  of  ten  per  cent  per  annum,  said 
notes  amounting,  at  the  date  of  the  death  of  Sarah  M.  Ben- 
nett, to  about  twenty  thousand  dollars.  That  Samuel  II. 
Treat  retained  control  of  all  the  moneys  and  property  of 
the  said  Sarah  M.  Bennett,  deceased,  until  the  27th  of 
March,  1S87,  when  he  died  intestate;  that  on  the  30th  of 
March,  1887,  John  S.  Bradford  was  appointed  his  adminis- 
trator by  the  Probate  Court  of  Sangamon  County,  Illinois. 
That  after  the  death  of  Samuel  H.  Treat,  the  will  of  Sarah 
M.  Bennett  was  found  among  his  papers,  and  was  admitted 
to  probate  in  the  County  Court  of  Sangamon  County  on 
the  7th  day  of  July,  1887,  and  George  W.  Murray  was  ap- 
pointed administrator  of  the  estate  of  Sarah  M.  Bennett 
with  the  will  annexed,  and  that  since  said  appointment  said 
Murray,  as  such  administrator,  has  filed  a  claim  in  the  said 
Probate  Court  asrainst  the  estate  of  the  said  Samuel  II. 
Treat  for  the  sum  of  ten  thousand  dollars,  the  amount 
which  will  be  due  complainants  on  the  death  of  their  father, 
Charles  AY.  Bennett,  according  to  the  terms  of  the  will  of 
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the  said  Sarah  M.  Bennett.  That  complainants  are  the 
only  living  children  of  Charles  W.  Bennett,  who  was  the 
only  child  of  Sarah  M.  Bennett.  That  by  the  will  of  Sarah 
M.  Bennett,  ten  thousand  dollars  was  sot  apart  and  placed 
in  the  hands  of  her  executor,  the  said  Samuel  II.  Treat,  to 
be  by  him  preserved  as  a  trust  fund  and  paid  to  the  children 
of  Charles  W.  Bennett  at  his  death;  that  the  said  Charles  W. 
Bennett  is  still  living,  and  while  so  living  is  entitled  to  the 
income  from  said  trust  fund.  Praj's  that  the  court  appoint 
a  successor  in  trust  of  the  said  Treat,  to  receive  the  said  sum 
of  ten  thousand  dollars  placed  in  the  hands  of  the  said  Treat 
by  said  will,  as  a  separate  and  sacred  fund  for  the  children 
of  the  said  Charles  W.  Bennett,  invest  the  same  under  the 
direction  of  the  court,  paying  the  income  thereof  to  the 
said  Charles  W.  Bennett  during  his  life,  and  the  principal 
of  the  same  to  the  surviving  children  of  the  said  Charles 
W.  Bennett  at  his  death,  and  for  process  and  answer,  but 
not  under  oath. 

Answer  of  Charles  TV.  Bennett :  Admits  death  of  Sarah 
M.  Bennett,  his  mother,  as  alleged  in  bill,  leaving  will 
as  therein  described,  which  will  was  not  probated  until 
as  alleged  in  bill ;  also  that  complainants  are  his  children, 
and  that  they  are  entitled  at  his  death  to  the  sum  of  ten 
thousand  dollars  from  the  trust  fund  placed  in  the  cus- 
tody of  the  said  Samuel  II.  Treat  under  the  will  of  Sarah 
M.  Bennett ;  that  George  W.  Murray  is  the  administrator 
with  the  will  annexed  of  the  estate  of  Sarah  M.  Bennett ; 
and  that  the  said  Samuel  II.  Treat  never  offered  for  pro- 
bate, the  said  will,  but  acted  under  and  by  virtue  of  its 
terms  so  far  as  to  pay  this  respondent  a  portion  of  the 
amount  placed  in  his  hands  by  the  said  Sarah  M.  Bennett; 
that  all  other  allegations  of  the  bill  are  true. 

Answer  of  John  S.  Bradford,  administrator  of  the  estate 
of  Samuel  H.  Treat,  admits  death  of  Sarah  M.  Bennett, 
about  October  30,  1869;  that  she  left  will  as  set  out  in  bill, 
and  that  same  was  found  at  residence  of  Samuel  II.  Treat 
after  his  death ;  but  denies  that  same  was  placed  in  cus- 
tody of  Treat  for  safe  keeping  by  testatrix,  or  that  he  had 
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knowledge  of  its  existence;  denies  that  Samuel  II.  Treat 
took  possession  of  any  property  belonging  to  Sarah  M. 
Bennett,  at  or  since  her  death,  and  that  in  truth  she  was 
not  the  owmer  of  any  property,  real  or  personal,  in  her  own 
right,  at  time  of  her  death ;  that  long  prior  to  death  of 
Sarah  M.  Bennett,  certain  notes  were  placed  in  the  hands 
of  Samuel  H.  Treat  by  the  husband  of  Sarah  M.  Bennett, 
or  some  person  unknown  to  respondent,  to  be  held  in  trust 
for  the  benefit  of  Sarah  M.  Bennett  and  Charles  W.  Ben- 
nett during  their  joint  lives,  and  at  the  death  of  Sarah  M. 
Bennett  the  fund  to  be  paid  to  Charles  W.  Bennett ;  that 
said  Treat  took  charge  and  control  of  said  assets,  loaned 
and  re-loaned  money,  and  received  and  paid  for  the  benefit 
of  his  cestuis  que  trusty  before  and  since  tlie  death  of  Sarah 
M.  Bennett,  and  that  no  part  of  said  funds  in  his  hands  w^as 
under  the  control  of  Sarah  M.  Bennett,  or  subject  to  her 
disposal  by  will  or  otherwise. 

Respondent  admits  that  on  proper  accounting  there  is  a 
small  amount  due  Charles  W.  Bennett,  but  denies  there  is 
anything  due  complainants;  admits  death  of  Samuel  11. 
Treat  on  March  27, 18S7-,  and  that  respondent  was  on  March 
30,  1887,  appointed  administrator ;  that  George  W.  Murray 
has  been  appointed  by  the  same  court  administrator  with 
the  will  annexed  of  the  estate  of  Sarah  M.  Bennett,  and 
that  he  has  filed  a  claim  as  such  administrator  against  the 
estate  of  Samuel  11.  Treat  for  $10,000,  and  denies  all  other 
allegation^. 

Cross-bill  of  Charles  W.  Bennett,  making  all  other  parties 
to  original  bill  defendants;  alleging  the  death  of  Sarah  M. 
Bennett,  and  that  she  left  a  will,  as  set  out  in  the  original 
bill;  that  will  was  left  in  custody  of  Samuel  II.  Treat,  who 
failed  to  present  the  same  for  probate,  and  the  same  was 
not  probated  until  after  his  death;  that  Treat  took  posses- 
sion of  all  the  property  of  Sarah  M.  Bennett,  deceased,  and 
retained  the  same  in  his  possession  without  probating  the 
will  or  obtaining  any  authority  to  hold  the  same,  and  did 
use,  retain  and  possess  all  of  said  property  and  the  proceeds 
thereof  as  his  own  property,  until  the  date  of  his  death; 
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that  the  said  Samuel  II.  Treat  did  rexjeive  and  so  ay>- 
propriate  of  the  property  of  the  said  Sarah  M.  Bennett,  at 
the  time  of  her  death,  the  folio  \7in1x : 

Money  on  hand $     914.61 

Kotes  and  mortgages 19,386.54 

Kotes 3,000.00 

Total $23,301.15 

That  all  of  said  notes  bore  ten  per  cent  interest,  and  that 
said  Treat  placed  said  §914.61  at  interest  at  the  same  rate, 
and  received  the  income  thereof  from  the  death  of  Sarah  M. 
Bennett  until  his  death ;  that  the  interest  on  said  sums 
would  amount  to  8^,330.11  per  annum,  all  of  which,  accord- 
ing to  the  terms  of  the  will,  should  have  been  paid  to  com- 
plainant by  said  Treat,  as  well  as  the  sum  of  $13,301.15,  be- 
ing tlie  amount  placed  in  his  hands,  under  the  terms  of  the 
will,  in  excess  of  the  sum  of  $10,000  to  be  by  him  held  in 
trust  for  the  children  of  the  complainant. 

That  about  the  month  of  ]May,  1874,  the  said  Samuel  II. 
Treat  rendered  complainant  an  account  which  showed  there 
was  in  his  hands  belonging  to  said  estate  in  secured  notes : 

A  principal  sum  of §17,463.56 

Cash  on  hand 2,335.11 

Making  a  total  of $19,798.67 

besides  the  interest  then  due  and  payable  on  tlie  same ;  that 
said  statement  includes  all  amounts  paid  by  Samuel  11. 
Treat  to  complainant  and  every  other  person  to  whom  the 
estate  of  Sarah  M.  Bennett  was  indebted,  and  also  stated 
the  balance  in  his  hands  belonging  to  said  estate  on  the 
fii'st  day  of  May,  1874,  less  the  interest  due  and  unpaid 
upon  the  notes  and  securities  he  held,  which  unpaid  interest 
complainant  believes  was  in  the  neighborhood  of  $5,000. 

That  complainant  has  received  many  sums  of  money 
taken  from  the  income  of  the  said  fund  since  the  first  day  of 
Mav*  1874,  the  total  amount  of  which  he  has  no  means  of  ac- 
curat^ly  ascertaining,  but  that  an  account  of  such  payments 
was  kept  by  the  said  Samuel  H.  Treat,  and  is  now  in  the 
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possession  of  said  administrator  of  his  estate ;  but  he  dis- 
tinctly denies  that  he  has  ever  received  any  portion  of  the 
principal  of  the  estate  of  the  said  Sarah  M.  Bennett,  and,  as 
he  believes,  but  a  portion  of  the  income  thereof  due  him. 

That  Samuel  II.  Treat  took  and  held  the  monevs  and 
securities  belonging  to  the  estate  of  Sarah  M.  Bennett,  with- 
out having  probated  her  will,  or  given  bond  and  security, 
and  he  thereby  became  executor  de  son  tort  of  said  estate, 
and  as  such  the  administrator  of  his  estate  sliould  be  re- 
quired to  make  an  account,  etc.;  that  he  has  never  had  anj^ 
settlement  or  accounting,  etc.  The  prayer  of  the  cross-bill 
is,  that  the  administrator  of  the  estate  of  Samuel  II.  Treat 
pay  comphiinant  in  cross-bill  the  sum  found  to  be  due  to 
him  on  an  accounting,  as  a  sixth-class  claim,  and  for  general 
relief. 

Answer  of  Geo.  W.  Murray,  administrator  of  the  estate  of 
Sarah  M.  Bennett,  to  original  bill,  filed  May  7,  18S8,  deny- 
ing all  allegations  affecting  the  estate  of  Sarah  M.  Bennett. 

Answer  of  John  S.  Bradford,  administrator  of  the  estiite 
of  Samuel  II.  Treat,  deceased,  to  the  cross-bill  of  Charles 
W.  Bennett,  filed  December.  Admits  death  of  Sarah  M. 
Bennett  and  sets  up  substantially  the  same  facts  as  in  his 
answer  to  original  bill.  Admits  that  Charles  W.  Bennett  is 
entitled  to  an  account  and  is  ready  and  willing  to  aid  in  that 
direction  so  far  as  in  his  power.  Defendant  adopts  as  his 
answer  to  cross-bill,  his  answer  to  the  original  bill,  in  so  far 
as  the  statement  of  assets  and  accounts  is  concerned  and  in 
so  far  as  otherwise  ai)plicable,  and  denies  all  other  allega- 
tions in  cross-bill. 

Mary  E.  Bennett  and  Annie  E.  Bennett,  infants,  by  TV. 
E.  Shutt,  their  guardian  ofl  litem,  filed  an  answer  to  the 
cross-bill  of  Charles  AV.  Bennett. 

On  May  7,  1888,  the  court  entered  a  decree  finding  that 
the  funds  held  by  said  Treat  belonged  jointly  to  Sarah  M. 
and  Charles  AV.  Bennett,  and  that  on  the  death  of  said  Sarah 
the  said  Charles  W.,  as  surviving  owner,  took  the  entire  estate, 
and  that  nothing  passed  by  the  will;  that  at  the  death  of  the 
said  Samuel  11.  Treat  no  final  account  had  been  rendered 
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by  him  to  the  said  Charles  W.  Bennett;  that  upon  stating 
an  account  between  said  Bradford,  administrator,  etc.,  and 
said  Charles  W.  Bennett,  there  is  now  due  to  the  said  Charles 
TV.  Bennett  from  the  estate  of  the  said  Samuel  H.  Treat 
the  sum  of  $3,500;  the  court  therefore  ordered,  adjudged  and 
decreed  that  said  administrator  pay  to  Charles  W.  Bennett 
the  sum  of  $3,500  out  of  any  money  in  his  hands  belonging 
to  the  estate,  but  not  in  due  course  of  the  administration, 
and  when  such  sum  shall  be  paid,  the  estate  of  the  said 
Samuel  H.  Treat  shall  thereby  be  released  and  absolved  from 
any  and  every  claim  of  whatsoever  kind  of  any  nature,  on 
the  part  of  any  of  the  parties  to  this  suit,  growing  out  of 
the  administration  of  the  said  trust  estate  of  Sarah  M.  and 
Charles  W.  Bennett  by  the  said  Samuel  IL  Treat  during  his 
life,  or  by  the  said  Bradford,  administrator  of  his  estate,  since 
his  death,  and  that  the  administrator  pay  the  costs. 

On  July  28,  181)0,  was  filed  in  said  Circuit  Court  final 
order  of  the  Supreme  Court  of  the  State  of  Illinois  reversing 
said  decree  and  remanding  the  cause  to  the  Circuit  Court 
for  further  proceedings.  In  this  final  order  it  appears  that 
only  Mary  E.  Bennett  and  Annie  E.  Bennett  were  plaintiffs 
in  error. 

On  the  6th  of  April,  1891,  John  S.  Bradford,  administra- 
tor of  tlie  estate  of  Samuel  II.  Treat,  deceased,  filed  an 
amended  answer  to  the  complainant's  billj  setting  up  the  for- 
mer decree,  and  that  he  paid  said  sum  of  §3,500  to  said  Charles 
W.  Bennett,  and  that  said  Charles  W.  Bennett  did  not  appeal 
from  said  decree,  and  that  the  same  is  in  full  force  and  unre- 
versed as  to  him. 

The  cause  w^as  dulv  heard  and  a  decree  was  rendered  find- 
ing  that  said  Samuel  H.  Treat  died  intestate,  as  alleged,  and 
that  the  County  Court  appointed  said  John  S.  Bradford 
administrator  of  the  estate  of  said  Treat;  that  at  the  time  of 
his^  death  the  said  Samuel  IL  Treat  was  a  trustee,  as  such 
holding  and  managing  a  fund  of  ^l^jOOO  for  the  use  of 
Charles  W.  Bennett,  during  his  lifetime,  and  to  go  to  his 
children  at  his  death;  that  said  sum  of  §10,000  was  so  held 
and  managed  by  said  Treat  under  the  will  of  Sarah  M. 
Bennett. 
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That  in  and  by  said  will  the  said  Treat  was  named  and 
designated  as  the  sole  executor  thereof;  that  said  Sarah  M. 
Bennett  died  on  or  about  the  30th  day  of  October,  18G9, 
testate;  that  said  Treat,  from  the  time  of  the  death  of  said 
Sarah  M.  Bennett  till  the  time  of  his  death  as  aforesaid, 
held  in  his  custody  the  said  will  of  Sarah  M.  Bennett,  and 
also  took  and  held  her  estate;  and  that  after  the  death  of 
said  Treat,  the  siiid  will  of  Sarah  M.  Bennett  was  duly  ad- 
mitted to  probate  and  record  in  the  County  Court  of  San- 
gamon County,  Illinois;  that  Charles  W.  Bennett  still  lives 
and  his  only  children  are  Mary  E.  Bennett,  Annie  E.  Ben- 
nett and  Chesley  M.  Bennett,  the  latter  having  been  born 
since  the  beginning  of  this  suit  and  having  been  made  a 
party  thereto  as  complainant  on  motion  of  complainants; 
that  said  trust  fund  so  held  by  said  Treat  at  his  death  passed 
into  the  hands  of  said  Bradford  as  administrator  as  afore- 
said, but  was  not  subject  to  administration  by  said  Bradford 
as  part  of  the  estate  of  said  Treat. 

It  was  therefore  ordered,  adjudged  and  decreed  by  the 
cpurt,  that  said  John  S.  Bradford,  administrator  as  aforesaid, 
pay  over  to  Samuel  Haines,  trustee,  the  said  sum  of  ten 
thousand  dollars,  to  be  by  the  said  Haines  held  and  managed 
as  provided  for  in  and  by  the  will  of  said  Sarah  M.  Bennett. 

That  said  Samuel  Haines  hold  and  manage  said  trust  fund 
of  ten  thousand  dollars,  as  the  successor  of  said  Treat;  and  that 
said  Samuel  Haines,  before  entering  upon  his  duties  as  such 
trustee,  shall  give  and  enter  into  a  bond  in  the  j^enal  sum 
of  fifteen  thousand  dollars,  with  sureties  to  be  approved  by 
the  court,  conditioned  to  faithfully  hold  and  manage  said 
trust  fund  as  above  provided  and  set  forth,  and  to  account 
for  same  whenever  required  by  the  court,  etc.,  etc. 

The  said  John  S.  Bradford  a])pealcd  from  said  decree  and 
having  died  since  the  case  reached  this  court,  Charles  E. 
Hay,  administrator  de  louts  uony  appeared  and  became  a 
party  in  his  stead. 

Brown,  Wheeler  &  Brown,  solicitors  for  appellant. 

Gross  &  Broadwell,  solicitors  for  appellees. 
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Opinion  of  the  Coubt,  the  Hon.  George  W,  Wall,  Judge, 

The  most  important  question  arising  in  the  case  is  in- 
volved in  the  point  made  last  in  the  brief  of  appellant,  i.  e,, 
whether  the  common  law  rule  of  survivorship  in  respect  to 
personal  property  jointly  owned  prevails  in  this  State  ? 

If  this  question  can  be  answered  affirmatively  the  com- 
plainants in  the  bill  had  no  standing  in  court. 

We  are  persuaded  the  rule  has  been  abolished  by  statu- 
tory provisions  in  force  since  January  13,  1821. 

Sections  1,  2,  3  and  4  of  the  act  then  passed,  entitled 
"  An  Act  concerning  partitions  and  joint  rights  and  obliga- 
tions," are  as  follows : 

"  Section  1.  That  all  joint  tenants  or  tenants  in  common, 
who  now  are,  or  hereafter  shall  be  possessed  of  any  estate 
of  inheritance,  or  estates  less  than  those  of  inheritance, 
either  in  their  own  rights,  or  in  the  rights  of  their  wives, 
may  be  compelled  to  make  partition  between  them  of  such 
lands,  tenements  or  hereditaments,  as  they  now  hold,  or 
hereafter  shall  hold,  as  joint  tenants  or  tenants  in  common. 
Provided,  hoicever,  that  no  such  partition,  between  joint 
tenants  or  tenants  in  common,  who  hold  or  shall  hold, 
estates  for  life  or  years,  with  others  holding  equal  or  greater 
estate,  shall  prejudice  any  entitled  to  the  reversion  or  re- 
mainder, after  the  death  of  the  tenants  for  life,  or  after  the 
expiration  of  the  yeare. 

"  Section  2.  That  if  partition  be  not  made  between  joint 
tenants,  the  parts  of  those  who  die  first  shall  not  accrue  to 
the  survivor  or  survivors,  but  descend  or  pass  by  devise,  and 
shall  be  subject  to  debts,  dower,  charges,  etc.,  or  transmissi- 
ble to  executors  or  administrators,  and  be  considered,  to 
every  intent  and  purpose,  in  the  same  view  as  if  such  de- 
ceased joint  tenants  had  been  tenants  in  common. 

"  Section  3.  That  for  assuming  and  exercising  exclusive 
ownership  over,  or  taking  away,  destroying,  lessening  in 
value,  or  otherwise  injuring  or  abusing  the  thing  held  in 
joint  tenancy,  tenancy  in  common,  or  parcenary,  the  party 
aggrieved  shall  have  his  action  of  trespass  or  trover  for  the 
injury,  in  the  same  way  as  if  such  joint  tenancy,  etc.,  did 
not  exist. 
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"  Section  4.  That  all  joint  obligations  and  covenants 
shall  hereafter  be  taken  and  hejd  to  be  joint  and  several 
obligations  and  covenants." 

In  tlie  revision  of  1883,  p.  473,  the  same  provisions  arei 
found  under  the  same  title,  but  in  the  revision  of  1845,  sec- 
tion I.  was  transferred  in  substance  to  chapter  71),  entitled, 
"  Partitions''^  while  sections  2,  3  and  4  became  sections  1, 
2  and  3  of  chapter  50,  entitled,  ^' joint  riylda  and  oUiijOr- 
tion8^\  and  so  tlie  provisions  may  be  found  in  the  revision  of 
1874,  chapters  76  and  100.  In  the  revision  of  1845  a  slight 
change  was  made  in  section  3,  the  words  "  any  property " 
having  been  substituted  for  the  words  "  the  thing." 

It  seems  reasonably  clear  that  section  2  of  the  act  of  1821 
being  section  1  of  the  present  chapter  7^,  is  broad  enough 
to  include  i)ersonal  as  well  as  real  ])roperty,  and  that  some 
of  the  phraseology,  to  wit,  that  referring  to  transmissibility 
to  executors  and  administrators,  is  esiiecially  applicable  to 
personal  estate. 

Section  3  of  the  original  act,  section  2  of  cha])ter  76, 
manifestly  includes  a  reference  to  personal  proi>erty  held  in 
joint  ownership  and  has  been  so  construed  by  our  Supreme 
Court.  Benjamin  v.  Stremple,  13  111.  460;  Boyle  v.  Levings, 
28  111.  314;  German  National  Bank  v.  Meadowcroft,  95  111. 
124. 

Regarding  these  sections  together,  as  we  necessarily  must, 
strengthens  the  position  of  the  appellee.  After  a  full  con- 
sideration of  all  aro^uments  adduced  by  counsel  we  are  satis- 
fied  with  the  conclusion  reached  by  the  Circuit  Court  on 
this  branch  of  the  case. 

Eeturning  now  to  the  points  made  by  appellant  in  the 
order  as  they  appear  in  the  brief,  it  is  urged  first  that  the 
relief  is  not  within  the  jurisdiction  of  a  court  of  equity. 
This  objection  does  not  appear  to  have  been  })ressed  in  the 
court  below,  and  the  position  now  taken  that  an  adequate 
remedy  at  law  is  afforded  by  the  statute  in  reference  to  ad- 
ministrations should  not  be  presented  for  the  first  time  in 
tliis  court.  Chicago  Theo.  Sem.  v.  Gage,  103  111.  175.  But 
we  think  the  subject-matter  and  the  conditions  are  such  that 
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the  County  Court  could  not  adequately  deal  with  the  rights 
of  the  parties  and  that  a  resort  to  chancery  was  proper,  and 
indeed,  necessary. 

The  next^point,  that  necessary  parties  were  omitted,  must 
also  be  overruled. 

There  was  no  attempt  to  administer  the  estate  generally, 
but  merely  to  withdraw  from  the  hands  of  the  iidministrator 
a  certain  fund,  as  not  belonging  to  the  estate,  and  to  place 
it  in  the  hands  of  a  trustee  to  be  managed  according  to  cer- 
tain directions  contained  in  the  will  of  Mrs.  Bennett. 

In  this  connection  may  be  noticed  the  point  fifthly  made, 
that  the  decree  is  erroneous  in  charging  the  estate  of  Samuel 
H.  Treat  with  any  act  or  default  of  his  as  executor  or  trustee 
under  said  will.  It  is  true  the  executor  named  in  the  will 
did  not  present  the  same  for  probate  and  did  not  formally 
act  as  executor,  but  he  assumed  to  manage,  handle  and  con- 
trol the  property  affected  by  the  will  and  there  was  evidence 
tending  to  show  that  he  recognized  it  as  the  property  of  the 
testatrix  and  as  subject  to  the  testamentary  provisions.  We 
are  unable  to  see  any  force  in  this  objection. 

A  further  point  is  made  that  there  has  been  no  such  iden- 
tification of  the  trust  fund,  or  of  its  proceeds,  as  will  enable 
the  court  to  lay  hold  of  any  proj)erty  in  the  hands  of  the 
administrator  as  impressed  with  the  trust.  A  majority  of 
the  court  are  of  opinion  this  point  is  not  well  taken,  and 
that  the  decree  in  this  respect  is  sufficiently  supported  by 
the  proof. 

The  statute  provides  that  where  a  decedent  has  received 
money  in  trust  for  any  purpose  his  administrator  shall  pay 
the  same  out  as  a  sixth-class  claim.  R.  S.,  Ch.  3,  Sec.  70. 
The  claim  thus  arising  takes  precedence  of  other  debts  and 
demands  of  a  general  nature  which  constitute  claims  of  the 
seventh  class. 

On  examining  the  report  of  the  administrator  which  ap- 
pears in  the  abstract  it  is  quite  evident  that  there  were  am- 
ple funds  for  the  payment  of  all  claims  of  the  first,  second, 
third,  fourth  and  fifth  classes.  It  follows  that  even  though 
the  identification  of  the  funds  or  the  proceeds  thereof  may 
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not  be  what  the  law  would  require,  yet  by  virtue  of  this 
provision  of  the  statute  the  money  in  question  must  be  paid 
out  in  preference  to  the  claims  of  ordinary  creditors,  and 
that  no  error  was  committed  in  this  respect,  since  the  rule 
of  the  statute  has  been  substantially  carried  out. 

Finally,  it  is  objected  the  decree  is  erroneous,  in  provid- 
ing that  the  money  should  be  managed  by  the  trustee,  as 
provided  in  the  will,  because  it  thereb}''  gives  Charles  M. 
Bennett  the  income  of  the  money  during  his  lifetime,  when 
by  the  former  decree  in  the  case  it  was  found  that  though 
he  was  entitled  to  all  the  money  remaining  in  the  hands  of 
said  Treat,  the  balance  so  due  him  was  but  $3,500,  for 
which  a  decree  was  rendered,  and  that  the  money  had  been 
paid  him. 

It  is  suggested,  therefore,  that  in  making  the  further  pro- 
vision for  him  as  was  done  in  this  decree  the  court  erred; 
and  it  is  argued  that  the  income  of  the  $10,000  shquld  be  used 
to  reimburse  the  estate  of  Judge  Treat  the  amount  thus 
paid  to  said  Bennett  in  excess  of  what  should  have  been 
paid  to  him.  It  appears  that  the  former  decree  was  in  fact 
rendered  by  consent,  though  the  decree  upon  its  face  does 
not  so  show,  and  that  C.  W.  Bennett  did  not  appeal 
from  it. 

AYe  are  inclined  to  hold  that  the  entire  decree  was  re- 
versed,  although  C.  W.  Bennett  did  not  appeal.  Hence,  it 
w^ould  seem  that  the  matters  arising  upon  the  cross-bill 
should  have  been  examined.  It  will  be  noticed  that  the 
allegations  of  the  cross-bill  as  well  as  of  Bennett's  answer 
are  consistent  with  the  theory  of  the  original  bill. 

The  cross-bill  merely  seeivs  an  accounting  as  to  the  bal- 
ance due  C.  W.  Bennett  as  owner  of  one  half  of  the  money 
originally  placed  in  the  hands  of  Judge  Treat  and  as  resid- 
uary legatee  of  his  mother.  The  first  decree,  however, 
found  that  he  took  the  whole  as  survivor,  and  that  there 
was  due  him  on  that  account  $3,500. 

This  amount  was  at  once  paid  him,  and  when  the  decree 
was  reversed  it  may  be  conceded  that  he  should  account  for 
it  to  the  administrator. 
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Now  the  question  is,  in  what  way  may  the  administrator 
have  relief.  Probabl}''  he  could  recover  the  amount  in  an 
action  at  law,  but  he  might  also  have  relief  in  this  proceed- 
ing, the  parties  all  being  before  the  court. 

In  order  to  have  such  relief  it  would  be  necessary  that 
the  court  should  be  properly  called  upon  at  the  instance  of 
the  administrator. 

It  seems  that  the  issue  made  up  on  the  cross-bill  of  C.  W. 
Bennett  was  not  presented  to  the  court  on  the  last  hearing, 
and  there  appears  to  have  been  no  examination  of  the  ques- 
tion as  to  the  amount  due  him  from  the  estate.  This  branch 
of  the  case  was  in  effect  ignored  or  passed  over.  The  record 
shows  that  the  cause  was  submitted  upon  the  issues  made 
on  the  original  bill  and  the  answers  and  the  replications 
thereto.  It  is  not  indispensable  that  the  issue  made  upon 
the  cross-bill  should  be  heard  along  with  that  made  upon 
the  original  bill.     Myers  v.  Manny,  63  111.  211. 

The  amended  answer  of  Bradford  sets  up  the  former  de- 
cree, that  he  paid  said  sum  of  §3,500  to  C.  AV.  Bennett,  that 
said.  Bennett  did  not  appeal  therefrom,  and  that  the  same  is 
in  full  force  and  unreversed  as  to  him. 

It  would  appear,  therefore,  that  the  administrator  was 
disposed  to  regard  the  former  decree  as  a  finality,  so  far  as 
C.  W.  Bennett  was  concerned,  and  that  no  effort  was 
made  to  interpose  it  as  a  bar  to  the  relief  sought  by  the 
complaints. 

Assuming  that  that  decree  was  reversed  and  that  the 
money  paid  thereunder  should  be  accounted  for  by  C.  W. 
Bennett,  and  that  he  should  be  required  to  refund  it,  or  that 
his  income  on  the  $10,000  should  be  used  to  reimburse  the 
estate  for  the  excess  received  by  him,  the  question  is  whether, 
upon  the  pleadings  and  evidence,  the  present  decree  is 
erroneous  because  containing  no  such  provision.  In  the 
first*  place,  it  is  not  apparent  what,  if  any,  excess  Bennett 
really  has  received,  assuming  that  he  took  nothing  as  sur- 
vivor; and  in  the  second  place,  we  are  inclined  to  think 
that,  under  the  pleadings  as  made  up,  the  administrator 
should  not  now  be  heard  to  make  the  Doint. 
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By  his  amended  answer  he  affirmed  the  binding  force  of 
the  former  decree  as  to  C.  W.  Bennett. 

That  decree,  according  to  the  pleadings  as  then  made  up, 
could  not  affect  the  rights  of  the  complainants,  though 
upon  its  face  and  according  to  its  findings,  it  did  deny  any 
interest  to  them  in  the  estate.  Nor  did  the  administrator 
ask  the  court  for  any  relief  as  against  C.  W.  Bennett  in 
respect  to  that  money.  Such  relief  might  have  been  sought 
by  cross-bill;*  but  none  was  filed,  nor  did  the  answer  set  up 
any  desire  for  such  relief.  Indeed,  the  whole  issue  sub- 
mitted to  the  court  was  upon  the  main  question  presented 
by  the  original  bill  and  the  answers,  as  to  the  rights  of  com- 
plainants. 

In  view  of  the  situation  thus  presented,  we  are  of  opinion 
that  the  decree  should  not  be  reversed  for  this  cause. 

jSTo  other  objections  are  urged,  and  failing  to  discover  any 
error  of  substance  in  the  decree,  we  must  affirm  it. 


Teeter  et  al.  y.  Poe. 

1.  Contimiance — Want  of  Copy  of  Instrument  Sued  on, — A  motion 
for  a  continuance  upon  the  ground  that  no  copy  of  the  instrument  sued 
on  is  filed  with  the  declaration,  comes  too  late  after  pleas  filed  in  bar. 

2.  Variance — Copy  Filed  and  Note  Offered  in  Evidence, — Where  the 
note  offered  in  evidence  agreed  with  the  copy  filed  with  the  declaration 
in  date,  names  of  parties,  amount,  time  of  maturity  and  rate  of  inter- 
est in  substance  and  legal  effect,  it  was  held  that  such  verbal  differences 
were  too  immaterial  to  support  an  objection  to  its  admission  as  evidence 
on  the  grpimd  of  a  variance. 

3.  Promissory  Notes  —  Possession  by  Maker — Presumption  of  Pay- 
ment.—  Poi=}as.sion  unexplained  by  the  maker  of  a  promissory  note  is 
prima  facie  evidence  of  payment;  but  when  the  evidence  shows  the 
circumstances,  manner  and  means  of  obtaining  the  possession,  the  pre- 
sumption or  inference  of  payment,  if  any,  must  come  from  these  and 
not  from  the  mere  fact  of  possession.  If  they  show  it  was  wrongfully 
delivered  by  a  party  to  whom  the  payee  had  intrusted  it  for  another  and 
different  purpose,  such  possession  is  no  evidence  of  payment. 

4.  Instruction  Immaterial  Error. — In  an  action  upon  a  promissory 
note,  the  court  instructed  the  jury,  for  tlie  plaintiff,  that  if  they  believed 
from  the  evidence  that  plaintiff  was  the  grandmother  of  defendant* 
Charles  Teeter's  wife,  and  resided  with  defendant,  Charles  Teeter,  and  was 
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treated  as  a  member  of  the  family,  then  they  must  be  satisfied  from  the 
evidence  that  at  the  time  plaintiff  so  resided  with  the  said  defendant,  it 
was  expected  by  both  parties  that  plaintiff  should  pay  her  board,  or  that 
the  circumstances  under  which  the  board  was  furnished  were  such  that 
such  expectation  was  reaEtonable  and  natural,  or  that  there  was  an  ex- 
pressed contract  on  the  part  of  plaintiff  to  pay  her  board,  and  if  the  jury 
are  not  so  satisfied  from  the  evidence,  the  defendants  should  be  allowed 
nothing  by  way  of  set-off.  It  was  held  that  the  instruction  called  for  a 
higher  degree  of  proof  on  the  part  of  the  defendants  than  the  law  re- 
quired, and  had  the  evidence  been  at  all  close  upon  the  question  of  set-off, 
the  court  might  have  felt  constrained  to  hold  the  giving  of  the  instruc- 
tion material  error,  and  sufficient  ground  for  reversing  the  case. 

Memorandam. — Aotion  on  a  promissory  note.  Appeal  from  a  judg- 
ment in  favor  of  appellee  for  $460,  rendered  by  the  Circuit  Court  of 
McLean  County;  the  Hon.  Charles  Starr,  Circuit  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  A.  D.  1891,  and  affii'med. 
Opinion  filed  October  81,  1892. 

Appellee's  Statement  of  the  Case. 

The  appellee,  some  ten  or  twelve  years  ago,  was  the 
owner  of  forty  acres  of  land,  her  homestead,  in  McLean 
county,  worth  at  that  time  some  $2,000;  she  was  living  on 
the  place,  with  her  grand-daughter,  in  comparative  comfort. 
This  property  was  all  that  she  had  to  suj^port  herself  and 
her  grand-daughter.  Charles  Teeter,  one  of  the  appellants, 
at  that  time  a  young  man,  and  a  son  of  the  other  appellant, 
became  acquainted  with  appellee's  grand-daughter  and  solic- 
ited her  hand,  and  was  accepted  in  marriage.  After  the  mar- 
riage she  broke  up  housekeeping,  moved  her  household  fur- 
niture and  such  things  as  she  had  to  the  home  of  Teeter,  and 
continued  to  live  with  him  as  one  of  the  family  until  about 
a  year  ago,  when  his  Avife  died.  In  the  meantime  Teeter 
had  removed  from  Illinois,  first  to  Kansas  and  afterward 
to  Nebraska,  and  succeeded  in  running  through  all  of  the 
property  that  appellee  had,  he  having  in  the  meantime  in- 
duced her  to  sell  her  homestead  and  let  him  have  the 
money. 

When  this  suit  was  instituted  appellee  had  the  note  in 
suit, which  was  secured  by  the  signature  of  Benjamin  Teeter, 
and  two  other  notes,  which  were  offered  in  evidence,  and 
were  signed  by  Charles  Teeter  alone.   These  two  latter  notes 
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were  worthless,  although  a  suit  had  beto  instituted  upon 
them  in  the  court  below.  This  suit,  and  the  suit  against 
Charles  Teeter,  stood  side  by  side  upon  the  docket,  this  suit 
being  the  first  on  the  call.  The  same  defense  was  interposed 
in  both  suits,  namely,  charge  against  appellee  for  bofird 
during  the  time  she  lived  in  the  Teeter  family,  and  payment. 
The  charge  against  appellee  for  board,  according  to  the  bill 
of  particulars,  was  some  $2,000  in  each  case,  the  entire  de- 
fense having  been  put  in  against  this  particular  note. 

Kerrick,  Lucas  &  Spencer,  attorneys  for  appellants. 

John  E.  Pollock  and  A.  J.  Barr,  attorneys  for  appellee. 

Opinion  of  the  Court,  the  I/an  arable  George  TF.  Pleasants^ 
Judge. 

The  original  declaration  in  this  case  consisted  of  a  special 
count  on  a  promissory  note  and  the  common  counts,  with 
which  was  filed  the  following  as  a  copy  of  the  instrument 
sued  on: 

"  Downs,  III.,  August  27,  1885. 

On  the  10th  day  of  June,  1880,  we  promise  to  pay  Isa- 
bella A.  Poe  or  order  five  hundred  dollars  with  interest  at 
the  rate  of  eight  per  cent  per  annum  from  date. 

Charles  Tp:eter, 
Benjamin  Teeter." 

The  note  intended  was  then  in  possession  of  the  defendant, 
Benjamin  Teeter.  Plaintiff  obtained  a  rule  on  him  to  pro- 
duce it,  and  on  its  production,  by  leave  of  court,  filed  an  addi- 
tional count  in  which  it  was  set  out  in  haec  verha^  as  follows  : 

"  Downs,  August  27,  1885. 

On  the  10th  day  of  June,  1886,  we  or  either  of  us  agree 
to  pay  to  Mrs.  Isabella  A.  Poe  the  sum  of  five  hundred 
dollars  and  such  interest  as  she  may  be  liable  to  pay  on  a 
loan  made  by  her  of  five  hundred  dollars  for  us.  This  note 
is  given  in  lieu  of  former  note  given  to  her  by  us,  and  by 
her  lost.  And  this  note  is  in  full  discharge  of  that  note, 
and  the  said  Isabella  A.  Poe,  by  her  acceptance  of  this  note, 
guarantees  that  the  former  note,  which  is  said  to  have  been 
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lost  or  stolen,  was  not  and  has  not  been  by  her  assigned  or 
in  any  manner  transferred  to  any  person  or  ])ersons. 

CiiAKLKs  Teeter, 
Benjamin  Teeter." 

On  the  same  day,  October  5,  181)1,  the  following  steps 
were  taken  in  the  cause,  which  are  set  out  in  the  abstract 
in  the  following  order : 

(1.)     Plaintiff  filed  the  additional  count  referred  to. 

(2.)  Defendants  filed,  in  addition  to  the  ])lea  of  payment 
previously  filed,  two  others  in  bar — one,  that  after  the  mak- 
ing of  the  note  sued  on,  the  plaintiff  acce])ted  another  in 
full  payment  and  discharge  thereof;  and  the  other,  that 
Benjamin  Teeter  was  only  a  surety  on  the  note,  and  plaint- 
iff knew  it,  and  that  she  is  indebted  to  Charles  for  goods, 
chattels,  board,  lodging,  etc.  (under  the  common  counts). 

(3.)  Plaintiff  7wl  prosed  the  first  count  of  her  declara- 
tion. 

•  (4.)  Defendants  entered  a  motion  for  continuance,  on 
the  ground  that  a  copy  of  the  instrument  sued  on  was  not 
filed  with  the  declaration  ten  days  before  the  term;  which  was 
overruled.  The  trial  was  begun  October  13,  1  SOI,  and  re- 
sulted in  a  verdict  for  plaintiff  for  $400.  A  motion  for  a 
new  trial  was  denied,  and  judgment  entered  on  the  verdict. 

It  appears  that  in  April,  18S1,  appellant,  Charles  Teeter, 
married  a  grand-daughter  of  appellee,  then  living  with  her, 
as  she  had  been  from  early  childhood,  on  a  forty-acre  tract 
which  she  owned  near  Lerov.  He  rented  a  small  farm  in 
the  neighborhood,  and  upon  the  marriage  they  moved  on  it. 
Appellee  went  with  them,  taking  along  some  household  fur- 
niture. She  was  then  about  seventv-three  years  of  a^re,  and 
from  that  time  until  the  death  of  Mrs.  Teeter,  in  the  s])rinf^ 
of  1S91,  she  continued  to  liveAvith  the  family  and  to  appear 
as  a  member  of  it.  During  that  time  they  moved  to  and 
resided  for  awhile  in  De  Witt  County,  111.,  then  again  in 
Mcl^ean,  then  in  Kansas,  then  in  Nebraska,  and  finally  re- 
turned to  McLean,  in  February,  1891.  Teeter  was  a  farmer, 
with  but  little  means  and  an  increasing  family.  His  wife 
bore  him  five  children,  of  whom  four  survived  her.     With 
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the  duties,  cares  and  disabilities  to  which  she  was  necessarilv 
subjected  by  these  conditions,  it  is  not  to  be  believed,  with- 
out clear  ami  strong  evidence,  that  her  grandmother  was 
either  a  boarder  or  a  servant  for  wao^es  in  that  family.  Xo 
such  evidence  is  found  in  the  record. 

Shortly  after  they  left  the  farm  near  Leroy,  appellee  mort- 
gaged her  land  for  money  to  loan  and  which  she  did  loan  to 
Charles  Teeter,  taking  therefor  a  note  signed  by  his  father 
as  surety  for  him,  which  was  lost,  and  in  lieu  of  which  the 
one  in  suit  was  given.  Her  mortgage  debt  bore  interest  at 
eight  per  cent.  She  afterward  sold  her  equity  of  redemp- 
tion, and  loaned  most  of  the  proceeds  to  him,  amountino^ 
together  to  $900,  which  she  still  holds,  taking  his  note 
therefor. 

It  is  said  that  the  note  here  sued  on  was  paid  in  cash  by 
Benjamin  ^Teeter.  Upon  that  question  the  evidence  was  in 
substance  as  follows:  In  the  fall  of  1890,  his  crops  ha\ang 
fa'led  and  his  stock  and  implements  being  under  chattel 
mortgage,  Charles  Teeter  came  to  McLean  County  in  an 
effort  to  raise  means  with  which  to  pay  his  debts  and  get 
his  family  back.  Apix?llee  had  previously  sent  this  note  to 
an  attorney  in  Bloomington  for  collection.  She  also  had 
some  other  small  claims  due  from  parties  in  McLean. 
While  Charles  was  so  there  she  sent  him,  unsolicited,  the 
following :  "  Benedict,  Xeb.,  Xoveniber  11, 1890.  I  hereby 
authorize  Charles  Teeter  to  collect  my  notes  and  accounts 
due  me.  Isabella  A.  Poe."  Upon  this  as  his  authority  he 
obtained  the  note  from  the  attorney.  He  made  no  attempt 
to  collect  it  of  his  father,  but  took  it  back  to  Nebraska,  and 
retained  it  until  he  delivered  it  to  his  brother  David  as 
hereinafter  stated,  though  he  says  she  might  have  had  it  at 
any  time  if  she  had  asked  for  it.  In  February,  1891,  Ben- 
jamin Teeter  sent  David  to  Nebraska  with  something  over 
$500  with  instructions,  as  he  says,  to  lift  the  note  and  not 
to  pay  out  a  dollar  until  he  got  it.  The  amount  then  due 
upon  it  was  over  $700,  and  how  or  why  he  expected  to  get 
it  for  less  he  did  not  state.  David  went  to  Nebraska, 
and  without  one  word  from  appellee,  except  as  represented 
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by  Charles,  paid  out  all  the  money  on  Charles'  mortgage 
debts  and  for  transportation  of  the  family  to  McLean,  and 
thereupon  Charles  delivered  to  him  the  note,  which  he  on 
his  return  delivered  to  his  father  without  any  statement  of 
the  manner  in  which  or  the  means  by  which  he  got  it. 
Charles  testified  that  she  consented  to  the  arrangement  he 
made  with  David  before  any  of  the  money  was  paid  and  to 
his  delivery  of  the  note  at  the  time  he  delivered  it.  David 
testified  that  she  and  Charles'  wife  were  in  the  room  with 
them  when  it  was  delivered;  that  Charles  said  something  to 
lier  about  the  note,  but  did  not  remember  what  it  was,  or 
that  she  said  anything.  He  did  not  testify  that  she  saw 
him  deliver  it.  Appellee  positively  denied  that  she  told 
Charles  to  deliver  it,  or  knew  that  he  did  deliver  it  to 
David. 

She  was  about  eighty-three  years  of  age  at  that  time,  and 
this  note  represented  all  the  means  she  had — these  notes 
against  Charles,  which  were  produced  in  evidence,  being 
understood  to  be  worthless.  It  is  not  pretended  that  a  dol- 
lar of  the  money  in  David's  hands  was  paid  to  her.  There 
was  a  plea  of  accord  and  satisfaction  interposed.  Why  the 
jury  found  for  her  and  yet  found  only  $460,  we  are  at  a 
loss  to  understand;  but  she  does  not  complain  of  it. 

The  alleged  errors  are  the  overruling  of  the  motion  for 
continuance,  the  giving  of  the  second  instruction  for  the 
plaintiff,  and  the  refusal  of  several  asked  by  defendants. 

We  do  not  understand  the  motion  was  based  on  the  idea 
that  the  note  intended  was  the  one  set  out  in  the  additional 
count,  and  that  there  was  no  declaration  on  that  note  nor 
any  copy  of  it,  filed  ten  days  before  the  term;  but  on  the 
fact  that  what  was  filed  with  the  original  declaration  as  a 
copy  was  not  a  true  copy  of  the  one  actually  sued  on.  The 
language  of  the  brief  is :  "  It  appears  by  the  foregoing 
statement,  and  we  think,  that  the  copy  of  the  note  filed 
with  the  original  declaration  is  not  a  copy  of  the  note  sued 
on.  If  that  is  so,  it  was  error  to  overrule  the  motion,"  etc. 
This  could  have  so  appeared  to  the  court  when  the  motion 
was  made,  only  upon  the  assumption  that  the  note  intended 
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by  tlio  first  count  was  the  one  referred  to  in  the  additional 
count  as  that  which  had  been  lost,  and  in  lieu  of  which,  the 
one  therein  set  forth  had  been  accepted.  But  the  court  was 
not  bound  to  assume  it,  nor  could  it  properly  do  so  unless 
the  first  count  had  then  been  nol  pros' d.  If  the  proceed- 
ings taken  on  October  5th  were  in  the  order  set  forth  in  the 
abstract,  it  had  then  been  nol  pros'd.  But  the  same  order 
showed  that  after  the  additional  count  was  filed,  defendants 
filed  additional  pleas  in  bar,  and  a  motion  for  continuance 
on  the  ground  stated  is  not  in  apt  time  after  pleading  in 
bar.  McCarthy  v.  Mooney,  41  111.  300.  Moreover,  the 
note  as  set  out  in  the  additional  count  was  substantially  and 
almost  literally  the  same  as  the  copy  filed  with  the  first, 
with  only  the  addition  of  a  recital  of  fact  and  a  guarantee 
of  the  payee  which  did  not  afl'ect  the  obligation  of  the 
makers.  In  date,  names  of  parties,  amount,  time  of  maturity 
and  rate  of  interest — in  substance  and  legal  effect — the  copy 
and  note  sued  on  were  precisely  the  same,  and  the  verbal 
differences  were  too  immaterial  to  support  an  objection  to 
its  admission  in  evidence  on  the  ground  of  variance.  The 
copy  fully  advised  defendants  of  the  instrument  relied  on 
and  intended  to  be  proved,  and  the  error,  if  it  was  an  error, 
resulted  in  no  surprise,  embarrassment  or  injury  to  them. 

Two  of  the  refused  instructions  were  to  the  effect  that 
possession  of  the  note  by  the  maker  con^iilwiQA  prima  facie 
evidence  of  its  payment.  This  is  true  of  possession  unex- 
plained. 

But  where  the  evidence  shows  the  circumstances,  manner 
and  means  of  obtaining  it,  the  presumption  or  inference  of 
payment,  if  any,  must  come  from  them  and  not  from  the 
mere  fact  of  possession.  If  they  show  it  was  wrongfully 
delivered  by  a  party  to  whom  the  payee  had  intrusted  it  for 
another  and  different  purpose,  such  possession  is  no  evidence 
of  payment.  And  where  the  evidence  of  these  circum- 
stances is  conflicting,  the  inference  as  to  payment  must  be 
drawn  from  it  alone,  according  to  the  preponderance,  against 
the  maker  alleging  payment,  if  the  preponderance  is  not  in 
his  favor.     In  this  case  there  was  no  evidence  of  payment. 
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We  understand  it  to  be  still  the  law  that  payment  of  a  debt 
of  $700  can  not  be  made  with  $500.  The  attempt  was  to 
show,  not  payment,  but  an  accord  and  satisfaction,  which 
was  not  pleaded;  and  as  to  that,  the  evidence  was  conflict- 
ing. We  think  these  instructions  were  inapplicable  to  the 
case  and  misleading,  and  so  were  properly  refused. 

Two  others  were  asked  upon  the  hypothesis  that  plaintiff, 
at  her  request,  lived  and  boarded  with  the  defendant, 
Charles  Teeter.  Finding  in  the  abstract  no  evidence  of  any 
such  request,  we  think  these  also  were  rightly  refused. 

By  the  second  instruction  given  for  plaintiff,  the  jury 
were  told  that  upon  the  hypothesis  therein  stated,  they 
should  allow  the  defendants  nothing  by  way  of  set-off  unless 
thev  were  "  satisfied  from  the  evidence  " —  that  both  the 
parties  expected  plaintiff  to  pay  for  her  board,  or  that  under 
the  circumstances  such  expectation  was  reasonable  and  nat- 
ural, or  that  there  was  an  express  contract  on  her  part  to 
pay  for  it. 

This  called  for  a  higher  degree  of  proof  on  the  part  of 
defendants  than  the  law  required.  Goosch  v.  Tobijis,  29 
App.  208,  and  cases  there  cited.  Had  the  question  as  to  the 
claim  of  set-off  been  at  all  close,  upon  the  evidence,  we 
might  have  felt  constrained  by  these  authorities  to  hold  this 
error  material  and  sufficient  ground  for  reversing  the  judg- 
ment. But,  as  already  intimated,  we  do  not  so  regard  it. 
Counsel  are  in  error  in  supposing  that  the  instruction  ap})lied 
also  to  the  issue  on  the  plea  of  payment,  upon  which  it  is 
claimed,  with  more  plausibility,  that  the  case  was  close,  in 
the  view  which  the  court  and  counsel  on  both  sides  seem  to 
have  taken  of  payment,  though  we  think  there  was  none 
whatever  tending  to  support  a  technical  plea  of  payment. 

The  instruction  as  to  the  measure  of  proof  required  of 
defendants  on  that  issue,  which  was  the  eiglith  and  last,  called 
for  a  preponderance  only.  If  the  jury,  under  proper  instruc- 
tion, had  found  that  plaintiff  was  a  boarder  in  the  family,  and 
chargeable  as  such,  in  our  opinion  it  Avould  have  been  the  duty 
of  the  court  to  set  it  aside  as  clearlv  ao^ainst  the  evidence, 
for  the  only  evidence  in  support  of  it  was  the  fact   that 
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she  lived  with  the  family,  while  all  the  other  circumstances 
—  that  she  was  the  grandmother  of  Teeter's  wife,  and 
had  filled  the  place  of  mother  ever  isince  the  latter  was 
seven  years  of  age;  that  she  lived  with  the  family  after 
her  marriage  because  she  asked  her;  that  she  sewed,  washed, 
nursed,  cared  for  the  children  as  if  they  were  her  own,  did 
general  housework,  moved  with  the  family  from  place  to 
place,  and  State  to  State,  and  this  for  ten  years,  without  a 
charge  or  demand  for  board  or  for  settlement,  and  for  all 
the  money  Teeter  got  from  her  he  gave  his  notes — suffi- 
ciently showed  she  was  regarded  by  herself  and  by  Teeter 
as  a  member  of  the  family,  not  chargeable  for  board  nor 
entitled  to  wages. 

The  only  serious  question  of  fact,  and  that  not  properly 
arising  under  the  pleading,  was  whether  she  consented  to 
the  surrender  or  delivery  of  the  note;  and  upon  that  the 
evidence  was  conflicting.  AVe  perceive  no  material  error 
against  appellants  in  the  action  of  the  court.  Judgment 
affirmed. 


Smith  T.  City  of  Cairo. 

1.  Personal  Injuries — Care  and  Diligence. — A  person  afflicted  with 
physical  disabilities  to  a  degree  impairing  his  power  of  locomotion  must 
be  held  to  the  duty  of  exercising  a  degree  of  care  commensurate  with 
and  proportionate  with  her  known  infirmities  and  inabilities  to  observe 
obstacles  in  her  path  and  pursue  her  way  in  safety. 

2.  Diligence  and  Care  Required  of  Persons  with  Defective  Vision, 
etc. — A  person  afflicted  with  defective  vision  and  partiaUy  disabled 
in  limb,  and  incumbered  with  a  bundle  in  her  arms,  in  passing  over 
inequalities  and  uneven  places  in  sidewalks,  that  other  persons  having 
normal  powers  of  vision  and  normal  strength,  and  suppleness  of  limb, 
would  readily  discern  and  without  conscious  effort  pass  over  in  perfect 
safety,  will  be  held  to  exercise  greater  care  and  prudence  to  pass  along 
and  over  such  places  in  safety  than  is  required  of  others  having  ordinary 
powers  of  sight  and  locomotion. 

8.  Ordinary  Care,  etc. — When  a  person,  for  reasons  peculiar  to  her- 
self, must  be  more  p  udent  and  use  greater  care  than  would  be  required 
of  others,  such  greater  care  becomes  only  ordinary  care  in  the  meaning 
of  the  law. 
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4.  Trials  by  Jury — Design  and  Purpose. — The  design  and  purpose  of 
trials  by  jury  is  to  secure  a  verdict  according  Fto  the  merits  of  the  case 
under  the  law,  and  a  judgment  upon  such  a  verdict  will  not  be  reversed 
even  if  slight  errors  were  committed  upon  the  trial  in  the  admission  of 
improper  evidence  or  in  giving  or  refusing  of  instructions. 

•  Xemorandnm. — Action  of  case  for  p?rsonal  injuries.  Writ  of  error 
to  the  Circuit  Court  of  Alexander  County,  to  reverse  a  judgment  of  that 
court  in  favor  of  the  defendant;  the  Hon.  Olivee  A.  Harker,  Circuit 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  A.  D. 
1891,  and  affirmed.    Opinion  filed  January  5,  1893. 

The  opinion  of  the  court  states  the  case. 
Lansden  &  Leek,  attorneys  for  plaintiff  in  error. 

Defendant's  Brief. 

"  A  city  is  not  required  to  have  its  sidewalks  so  con- 
structed as  to  secure  immunity  from  injury  in  using  them, 
nor  is  it  bound  to  employ  the  utmost  care  and  exertion  to 
that  end.  It,  under  the  law,  is  only  required  to  see  that  its 
sidewalks  are  reasonably  ^safe,  and  reasonably  safe  for  per- 
sons exercising  ordinary  care  and  caution  in  using  them." 
City  of  Chicago  v.  McGiven,  78  111.  347. 

Gheen  &  Gilbert,  attorneys  for  defendant  in  error. 

Opinion  of  the  Court,  the  ILm,  Carroll   O,  Bogg^,  JxuJge. 

The  stone  pavement  on  the  east  side  of  Commei'cial 
avenue  in  the  center  of  the  block  between  Sixth  and  Eighth 
streets,  immediately  in  front  of  the  Sadler  building,  in 
Cairo,  Illinois,  was  so  constructed  that  it  was  higher  than 
the  pavement  in  front  of  the  adjoining  building.  In  the 
center  of  the  walk  the  difference  in  height  was  two  inches. 

The  plaintiff  in  error  while  attempting  to  pass  along  the 
walk  at  the  point  named,  by  reason^  as  she  claims,  of  this 
unevenness  in  the  walk,  was  trippe<l  and  thrown  down,  and 
the  elbow  joint  of  her  right  arm  fractured.  She  instituted 
an  action  in  case  against  the  city  to  recover  damages  for  the 
injury.     Upon  the  trial  before  a  jury  the  verdict  and  judg- 
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ment  was  against  her,  and  this  is  a  writ  of  error  brought  to 
obtain  a  reversal  of  the  judgment. 

It  is  assigned  for  error,  that  improper  e^adence  was  admit- 
ted in  behalf  of  the  city,  and  improper  instructicms  given  in 
the  same  behalf,  and  that  proper  instructions  asked  in  her 
behalf  were  refused. 

After  a  careful  examination  and  consideration  of  the  evi- 
dence produced  by  the  plaintiff  in  error  in  support  of  her 
cause,  regardless  of  that  offered  by  the  defendant  in  error, 
we  have  reached  the  conclusion  that  it  fails  to  establish  a 
right  of  recovery,  and  that  tlie  verdict  of  the  jury  was  right, 
and  should,  and  doubtless  would  have  been  the  same,  had  the 
alleged  errors  not  intervened. 

If  we  are  right  in  this  it  is  not  important  to  inquire  as  to 
the  alleged  admission  of  improper  evidence  in  favor  of  the 
city,  or  as  to  the  correctness  of  the  rulings  of  the  court  in 
giving  or  refusing  instructions. 

It  appears  from  the  evidence  on  the  part  of  the  ])laintiff 
as  to  the  material  facts  in  the  case,  that  the  plaintiff,  at  the 
time  she  received  the  fall  complained  of,  was  of  the  age  of 
fifty-six  years,  and  had  for  more  than  twentv-five  years  been 
a  great  sufferer  from  rheumatism.  So  severe  had  been  this 
affliction  that  the  knee  joint  of  her  right  limb  and  the  elbow 
of  her  right  arm  had  become  stiffened.,  Her  own  statement 
is  that  she  was  what  '*  one  would  call  a  stiff-kneed  i)erson," 
and  that  she  realized  when  walking  that  she  had  a  stiffened 
limb. 

She  indicated  to  the  jury  the  manner  in  which  she  would 
reach  a  higher  from  a  lower  step,  and  testified  in  relation  thei'e- 
to,  from  which  it  api)eared  that  she  would  rise  from  a  lower 
to  a  higher  level  by  making  the  upwaixl  stej)  with  the  left 
foot,  and  bringing  the  right  limb  up  without  bending  the 
knee.  Dr.  Parker,  Avho  attended  and  dressed  her  injunnl 
arm,  testified  that  the  bone  of  the  elbow  of  her  right  arm 
was  fractured  by  the  fall,  but  that  the  elbow  joint  had  been 
destroyed  by  some  previous  inflammation,  and  that  she  ex- 
plained to  him  it  had  been  stiff  for  some  years  before,  as  the 
result  of  an  attack  of  rheumatism.     He  further  testified 
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that  because  of  anchylosis  of  the  joint,  by  which  is  meant  a 
stiffness  of  the  joint  where  the  bone  is  partially  destroyed, 
the  fractured  bones  could  not.  be  reset.  In  addition  to  being 
disabled  in  arm  and  limb  the  plaintiff  in  error  had  another 
infirmity.  Her  vision  was  defective.  She  was  near-sighted 
and  in  one  eye  affected  with  astigmatism.  One  of  the  effects 
of  astigmatism  upon  the  vision  is  to  impair  the  power  to 
discover  that  there  is  a  difference  in  the  elevation  of  adjoin- 
ing level  surfaces,  and  to  accurately  determine  the  height 
of  the  more  elevated  above  that  of  the  lower  surface,  if  a 
difference  in  the  elevation  is  observed.  One  so  affected 
could  not,  with  the  same  certainty  as  would  others  free  from 
such  an  impairment  of  the  vision,  determine  the  height  to 
which  the  foot  should  be  lifted  in  order  to  reach  a  higher 
surface,  even  if  conscious  that  an  inequality  existed. 

The  plaintiff  in  error  had  lived  ia  Cairo  for  nearly 
twenty-five  years.  At  the  time  of  her  injury  she  Avas,  and 
for  some  time  before  had  been,  engaged  in  the  business  of 
canvassing  the  city,  soliciting  orders  for  and  delivering 
medical  band  corsets,  and  other  articles.  She  had  fre- 
quently^ passed  over  the  walk  in  question.  She  was  carry- 
'  ing  in  her  hand  or  ai'm  a  number  of  corsets  at  the  time  she 
received  the  fall.  It  appeared  from  the  testimony  of  John 
B.  Shea,  one  of  her  witnesses,  that  she  approached  tlie  place 
of  her  injury  with  her  head  inclined  upward  and  with  evi- 
dent lack  of  attention  to  things  around  her.  Excluding  all 
testimony  offered  by  the  city  and  accepting  the  case  thus 
made  and  presented  to  the  jury  we  think  the  verdict  was 
right. 

There  was  an  inequality  in  the  surface  of  the  walk.  It 
is  not  reasonable  to  require  nor  practicable  for  cities  to 
have  perfectly  smooth  and  level  walks.  We  do  not  wish  to 
be  understood  to  hold  that,  under  no  circumstaiices  could 
the  city  be  held  liable  for  an  injury  occasioned  by  the  un- 
evenness  of  this  walk ;  but  in  the  case  at  bar  we  are  of  the 
opinion  that  no  right  of  recovery  existed  in  favor  of  the 
plaintiff  in  error.  One  affected  with  defective  vision  and 
partially  disabled  in  limb  and  arm  as  she  was,  incumbered 
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with  a  bundle  as  she  was,  must  be  held  to  the  duty  of  ex- 
ercising a  degree  of  care  commensurate  with  and  propor- 
tionate with  her  known  infirmities  and  inability  to  observe 
and  avoid  obstacles  in  her  path,  and  pursue  her  way  in 
safety. 

Inequalities  and  unevenness  in  a  walk  that  others,  having 
normal  powers  of  vision  and  normal  strength  and  supple- 
ness of  limb,  would  readily  discern  and  without  conscious 
effort  pass  over  in  perfect  safety,  would  prove  obstructions 
to  her  dragging  footstej)s  and  sources  of  possible  danger. 

Her  defective  vision  in  a  measure  deprived  her  of  the 
power  of  knowing  that  elevations  and  depressions  existed, 
and  to  a  still  further  degree,  of  power  of  accurately  deter- 
mining the  height  to  which  the  foot  must  be  lifted  to  reach 
a  hig&er  level.  The  lifting  of  the  foot  in  onier  to  clear  a 
slight  elevation  which  to  one  of  normal  vision  and  limb  is 
almost  instinctive  and  automatic,  was  to  her  an  act  only  to 
be  performed  by  conscious  mental  and  physicjil  efifort  and 
exertion  involving  the  exercise  of  thought,  force  and  delib- 
eration. Wherever  walking,  upon  a  pavement  or  elsewhere, 
greater  care  and  prudence  was  necessary  upon  her  part  to 
pass  along  with  safety,  than  others  having  ordinary  powers 
of  sight  and  locomotion  were  required  to  exercise. 

When  one,  for  reasons  peculiar  to  herself,  must  be  more 
prudent  and  use  greater  care  than  would  be  required  of 
others,  such  greater  care  becomes  only  ordinary  care  in  the 
meaning  of  the  law.     16  Eng.  and  Am.  Ency.  page  400-401. 

The  evidence  impresses  us  with  the  conviction  that  the 
injuries  received  by  the  plaintiff  resulted  chiefly  from  her 
physical  disabilities  and  failure  to  exercise  that  degree  of 
prudence  and  circumspection  which,  at  the  time  in  question, 
was  in  her  case  but  ordinary  care.  Therefore  the  verdict 
of  the  jury  was  right  upon  the  merits  of  the  case  as  dis- 
closed by  the  evidence  produced  in  behalf  of  the  plaintiff. 

The  design  and  purpose  of  trials  before  a  jury  is  to  se- 
cure a  verdict  according  to  the  merits  of  the  case  under  the 
law,  and  a  judgment  upon  such  a  verdict  will  not  be  re- 
versed even  if  errors  were  committed  upon  the  trial  in  the 
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admission  of  improper  testimony,  or  in  the  giving  or  refus- 
ing of  instructions.    Kewkirk  v.  Cone,  18  111.  449. 

Substantial  justice  having  been  accomplished  by  the  judg- 
ment, it  must  be  and  is  affirmed. 


48    171 

64      48: 


Phelan  et  al.  t.  lona  Savings  Bank  et  al.  ^^   /2i7 


2068  *  67 


1.  Decree  in  Personam — What  is,  etc. — In  a  suit  to  foreclose  a  mort- 
gage brought  against  the  administrator  and  the  heirs  of  a  deceased 
mortgagee,  none  of  whom  were  personaUy  liable  for  the  payment  of  the 
mortgaged  debt,  the  court  found  that  there  was  due  from  the  defend- 
ants to  the  complainants  the  sum  of  $1,363.61  and  $50  attorney  fees,  and 
ordered  that  the  defendants  pay  to  complainants  witliin  ten  days  the 
said  sum  with  lawful  interest,  etc. ,  and  that  in  default  of  such  payment 
the  mortgaged  land,  or  so  mucli  thereof  as  might  be  necessary  to  satisfy 
the  debt,  etc.,  be  sold  at  public  vendue  for  cash,  etc.,  and  out  of  the  pro- 
ceeds to  pay  the  costs  and  amount  due  the  complainants.  It  teas  held 
that  the  decree  was  objectionable,  in  so  far  as  it  purports  to  find  an 
amount  due  from  the  defendants  to  the  complainants,  and  in  ordering 
them  to  pay  the  same,  but  that  it  was  not  in  this  proceeding  a  decree  in 
personam. 

2.  Effect  of  the  Mortgagee's^  Default  at  Common  JLaw?.— Under  the 
common  law,  a  default  in  the  performance  of  the  conditions  of  a  defeas- 
ance worked  an  absolute  forfeiture  of  the  estate,  but  in  equity  a  mort- 
gage was  only  regarded  as  a  security  for  the  indebtedness,  and  a  right 
of  redemption  after  a  default  was  established. 

3.  Judgment  in  Personam  at  Common  Law. —  At  common  law  a 
mortgagee  might,  if  he  desired  a  judgment  in  personam,  bring  his 
action  at  law  upon  the  mortgage  indebtedness. 

4.  Jurisdiction  of  the  Courts  to  Render  Decrees  in  Personam  in  Fore- 
closure Suits. —  Our  courts  are  without  jurisdiction  to  render  judgments 
or  decrees  for  the  payment  of  the  mortgage  indebtedness  against  defend- 
ants in  foreclosure  proceedings.  Under  the  statute  they  can  only  ren- 
der a  decree  for  the  balance  of  the  amount  that  may  be  found  to  be 
remaining  unpaid  after  the  mortgaged  premises  have  been  sold  and  the 
proceeds  applied  under  the  decree. 

Memorandnm. — Writ  of  error  to  the  Circuit  Court  of  Scott  County. 
Mortgage  foreclosure  in  chancery;  the  Hon.  George  W.  Herdman, 
Circuit  Ju/ige.  Heard  in  this  court  at  the  May  term,  A.  D.  1892,  and 
affirmed.     Opinion  filed  October  17,  A.  D.  1892. 
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Plaintiffs'  Statement  of  the  Case. 

On  the  first  daj''  of  February,  1886,  John  Phelan  bor- 
rowed $1,200  from  W.  M.  R.  Vose  and  executed  to  him  a 
bond,  due  five  years  after  date,  with  interest  at  seven  per 
cent,  payable  half-yearly,  to  secure  payment  of  which  he 
executed  to  complainant  Kimball,  as  trustee,  a  deed  of 
eighty  acres  of  land  in  Scott  County,  subject  to  the  condi- 
tion of  defeasance  usual  in  such  cases.  Vose  assigned  this 
bond  to  "  The  lona  Savings  Bank,  of  Tilton,  ]Ne\v  Hamp- 
shire." The  bond  having  matured,  suit  for  foreclosure  was 
brought  to  the  April  term,  1891,  of  the  Scott  Circuit  Court, 
by  the  bank  and  trustee,  as  complainants,  against  the 
plaintiffs  in  error.  The  bill  alleges  the  making  of  the  bond 
and  mortgage;  the  maturing  and  non-payment  of  bond ; 
that  the  maker  had  died,  leaving  surviving  him  Mary  Phe- 
lan, his  widow,  and  Annie,  Mary,  John,  Edward,  William 
and  Sylvester  Phelan,  his  children  and  only  heirs  at  law; 
that  defendant  Annie  is  an  infant;  that  defendant  Lawless 
is  administrator  of  the  estate  of  said  John  Phelan,  and 
defendant  John  Kelley  claims  some  'interest  in  *  the  mort- 
gaged land.  II.  13.  Kelley  was  appointed  guardian  ad  lUeni 
for  said  infant  and  filed  a  general  answer.  All  other 
defendants  were  defaulted.  The  cause  Wiis  referred  to  the 
master,  who  made  a  report,  and  on  the  first  day  of  May, 
1891,  the  decree  complained  of  was  rendered. 

The  opinion  contains  a  copy  of  the  decree. 

Plaintiffs'  Brief. 

The  bill  charges  and  the  decree  finds  that  plaintiff  in 
error  Lawless  was  administrator  of  the  mortgagee,  and  in 
that  capacity  alone  he  was  made  defendant.  Yet  there  is  a 
general  money  decree  rendered  against  him.  If  any  decree 
should  have  gone  against  him  for  money,  it  ought  to  have 
been  one  to  be  ])aid  in  due  course  of  administration.  Hunter 
V.  Bilyeu,  39  111.  367,  370. 

No  one  of  the  plaintiffs  in  error  signed  the  mortgage 
bond,  or  assumed  its  payment  in  any  manner  what^iver,  and 
complainants  were  not  entitled  to  a  decree  i7i  personam 
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against  them.  Snell  v.  Stanley,  58  111.  32;  Eourke  v.  Coul- 
ton,  4  Brad.  (111.)  2G0,  201;  O'Brian  v.  Fry,  82  111.  275,  277; 
Cuncliff  V.  Brokaw,  7  Brad.  (111.)  147,  149;  Warren  v.  Mc- 
Carthy, 25  111.  95;  Eames  v.  Turn  Verein,  74  111.  56;  Thomas 
V.  Xegus,  2  Gilm.  (111.)  703,  704;  Hatch  v.  Jacobson,  94  111. 
584;  Crosby  v.  Kiest,  135  111.  403;  Sproule  v.  Samuel,  4  Scam. 
(111.)  139;  Page  v.  People,  99  111.  425. 

J.  M.  EiGGS  and  James  Callans,  attorneys  for  plaintiffs  in 
error. 

Defendants'  Brief. 

The  rule  is,  that  a  party  will  not  be  allowed  to  avail  him- 
self of  error  which  does  him  no  harm;  and  he  may  hot  assign 
such  errors.  Downey  v.  O'Donnell,  92  111.  559;  Worden  v. 
Crist,  100  111.  326;  McCracken  v.  Droit,  108  111.  428;  Grier 
V.  Paterbaugh,  108  111.  602. 

In  Dunn  v.  Kogers,  43  111.  200,  it  is  held  that  where  a 
decree  of  foreclosure  provides  that  a  defendant,  not  liable 
therefor,  pay  the  mortgage  debt,  j^et  that  the  error  is  cured 
by  the  sale  of  the  mortgaged  property  in  satisfaction  of  the 
debt.  This  discharges  the  debt  and  removes  the  liability^; 
and  such  defendant  can  not  be  heard  to  sav  that  he  was 
erroneously  decreed  to  pay  the  mortgage  debt. 

Gross  &  Broadwell,  attorneys  for  defendants  in  error. 

Opinion  of  the  Court,  the  lion.   Carroll  G.  Boggs^  Juclge. 

This  is  a  writ  of  error  brought  to  reverse  a  decree  of 
foreclosure  rendered  in  the  Circuit  Court  of  Scott  County,  to 
which  the  plaintiffs  in  error  were  parties  defendant,  though 
not  personally  liable  for  the  payment  of  the  indebtedness 
secured  by  the  mortgage.  The  principal,  if  not  the  only 
alleged  ground  of  error,  is  that  the  decree  of  the  court  is  in 
personam  as  against  the  plaintiffs  in  error.  In  this  respect 
the  decree  is  as  follows : 

"  Cause  is  heard  on  the  bill;  answer  of  guardian  adlitem; 
replication  thereto  and  the  said  report  of  master,  and  the 
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court  finds  that  the  allegations  of  the  bill  are  true  and  that 
the  court  has  jurisdiction  of  the  subject-matter  and  parties. 
That  there  is  due  from  defendants  to  complainants  for  prin- 
cipal and  interest  $1,263.61  and  $50  for  attorney's  fee. 
Ordered,  adjudged  and  decreed  that  defendants  pay  to  com- 
plainant, within  ten  days,  said  sum  of  money,  ^^ith  lawful 
interest  from  April  30th,  and  $50  attorney's  fee,  and  the  costs 
of  this  suit.  Further  decreed  that  in  default  of  such  pay- 
ment the  mortgaged  land,  or  so  much  as  may  be  necessary 
to  satisfy  decree,  be  sold  at  public  vendue,  for  cash,  at  the 
court  house  in  Winchester,  Scott  County,  by  the  master  in 
chancery,  after  advertising  in  a  newspaper  of  said  county 
three  weeks  and  posting  three  handbills  a  like  length  of 
time,  and  out  of  proceeds  pay  costs  and  amount  due  com- 
plainants." 

The  decree  is  objectionable  in  so  far  as  it  purports  to  find 
an  amount  due  from  the  plaintiffs  in  error  to  the  defendants 
in  error,  and  further  in  ordering,  decreeing  and  adjudging 
that  the  plaintiffs  in  error  should  pay  such  sum  to  the  de- 
fendants in  error.  We  do  not,  however,  think  it  is  a  decree 
in  personam.  While  an  indebtedness  is  declared  against 
and  the  same  ordered  to  be  paid  by  the  plaintiffs  in  error, 
yet  the  consequence  of  a  default  in  this  respect  is  limited 
and  confined  by  the  decree  to  a  sale  of  the  mortgaged  prem- 
ises. There  is  no  decree  for  the  payment  of  any  deficiency 
that  might  exist  after  the  sale  of  the  land. 

When  the  whole  decree  is  considered  together  and  in  con- 
nection with  the  law  governing  proceedings  in  equity  for  de- 
crees of  foreclosure,  we  think  it  clear  that  the  objectionable 
features  of  the  decree  are  not  such  as  to  demand  its  re- 
versal. 

In  the  severity  of  the  common  law,  the  interest  of  a  mort- 
gagor in  the  mortgaged  premises  depended  upon  the  exact 
performance  of  the  conditions  of  defeasance.  Default  there- 
in worked  absolute  forfeititre  of  the  estate.  Equity,  how-  < 
ever,  regarded  the  mortgage  as  a  security  only  for  the  iu- 
debtedness,  and  established  a  right  of  redemption  after 
default.    To  enable  the  mortgagee  to  have  this  right  of 
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redemption  limited  to  some  fixed  period,  courts  of  chancery 
entertained  bills  to  declare  and  fix  a  time  after  default 
Avithin  which  this  right  of  redemption  must  be  exercised  or 
be  thereafter  barred  and  lost.  Decrees  upon  such  bills 
rested  upon  purely  equitable  principles  and  were  solely  for 
the  purpose  of  foreclosing  this  right  of  redemption.  The 
courts  rendering  them  were. without  power  or  jurisdiction 
in  such  proceeding  to  render  personal  decrees  for  the  indebt- 
edness secured  by  the  mortgage  or  even  for  a  part  of  such 
indebtedness  remaining  unpaid  after  the  sale  of  the  mort- 
gaged premises.  Yol.  8,  Amer.  and  Eng.  Ency.  of  Law,  page 
264  and  265,  and  cases  cited  in  note  1,  page  264. 

The  mortgagee  might,  if  he  desired  a  judgment  in  per- 
Bonam^  bring  his  action  at  law  upon  the  indebtedness,  and 
might  at  the  same  time  file  a  bill  in  chancery  for  the  fore- 
closure of  the  mortgagor's  equity  of  redemption.  The  rem- 
edies are  concurrent.    4  Kent's  Com.,  184. 

The  powers  and  jurisdiction  of  the  courts  of  Illinois  have 
been  increased  in  respect  of  such  matters  by  statutory  en- 
actment, but  with  this  statutory  power  added  the  courts  of 
our  State  are  yet  without  jurisdiction  to  render  judgments 
or  decrees  for  the  payment  of  the  mortgage  indebtedness 
against  defendants  in  foreclosure  proceeding.  The  only 
addition  to  their  power  is  such  as  is  given  by  Sec.  16,  Chap. 
95,  of  the  Revised  Statutes,  which  authorizes  the  rendition 
of  a  personal  decree  for  "  tlie  halance  of  money  that  may  he 
fmind  unpaid^'*  after  the  mortgaged  premises  have  been 
sold  and  the  proceeds  applied  upon  the  indebtedness.  A 
decree  against  the  defendants  in  a  foreclosure  proceeding 
for  the  whole  debt  would,  therefore,  be  wholly  extra  judi- 
cial. In  the  case  at  bar  the  court  did  not  attempt  to  exer- 
cise the  statutory  power,  and  it  had  otherwise  no  authority 
to  render  a  money  decree  against  any  one. 

In  the  case  of  Gochenour  v.  Mowry,  33  111.  331,  speaking 
of  a  decree  almost  precisely  the  same  as  the  one  under  con- 
sideration, it  is  said :     "  But  we  regard  the  decree  as  in 
effect  an  alternative  one;  that  if  the  money  is  not  paid  by  - 
the  time  limited  then  the  premises  shall  be  sold,  giving  the 
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defendants  the  option  to  pay  the  money  or  suflFer  the  prop- 
ertj''  to  go  to  sale."  Such  decrees  the  court  in  the  same 
opinion  held  were  not  in  personam.  The  findings  in  the 
decree  that  the  plaintiflFs  in  error  are,  or  were,  indebted  to 
the  defendants  in  error  in  the  sum  named,  and  the  order  or 
judgment  that  they  pay  such  sum  within  ten  days  to  The 
defendants  in  error,  or  in  default,  that  the  mortgaged  lands 
be  sold,  do  not,  we  think,  constitute  a  money  decree  \Hiv- 
sonal  against  any  one.  The  legal  consequences  of  a  failure 
to  pay  the  money  is  not  that  the  general  estate  of  the 
plaintiffs  in  error  may  be  seized  by  execution  or  sequestered^ 
but  that  the  particular  estate  pledged  to  the  payment  by 
the  mortgage  indebtedness  shall  be  sold  and  the  i)rocceds 
applied  in  payment,  and  this  is  clearly  expressed  in  the  de- 
cree. Moreover  it  was,  as  we  have  seen,  beyond  the  power 
of  the  court  to  render  a  monev  decree  in  the  case  arainst 
any  one  for  the  payment  of  the  entire  indebtedness.  If  we 
regarded  the  decree  as  a  personal  money  decree  we  would 
direct  its  modification  so  as  to  remove  that  feature,  and 
restrict  the  effect  so  that  it  should  apply  only  to  the  prop- 
erty described  in  the  mortgage.  The  other  alleged  errors 
have  either  been  remedied  by  amendments  of  the  record 
made  by  leave  of  this  court  or  are  such  as  do  not  affect  the 
plaintiffs  in  error,  and  to  Avhich  objection  has  been  waived 
by  the  persons  who  might  have  been  heard  to  complain  of 
them.    The  decree  must  be  and  is  affirmed. 
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1.  Warranty — What  Constitutes. — A.  sold  a  stallion  to  R.  Pending 
the  bargain  R.  asked  for  the  pedigree.  A.  handed  him  a  catiUogiie,  telling 
him  that  the  pedigree  of  the  horse  was  on  page  seven.  When  he  asked 
about  tlie  horse  being  a  sure  foal  getter,  A.  answered  that  there  was  no 
doubt  about  that, that  the  catalogue  contained  aU  that  was  necessary  for 
him  to  say  about  that.  As  to  the  quality  of  the  horse  as  a  foal  getter  the 
statement  in  the  catalogue  was,  **  He  will  attract  att4?ntion  anywhere 
and  make  his  mark  as  a  foal  getter."    It  was  held  tliat  this  was  by  no 
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means  a  warranty  that  the  horse  would  attract  attention  or  prove  a  foal 
getter,  but  was  only  an  expression  of  the  belief  of  the  seller  as  to  what 
might  be  expected  of  the  horse  in  the  future. 

Hemornndnm. — Mortgage  foreclosure  in  chancery.  Writ  of  error  to 
the  Circuit  Court  of  Hancock  County;  the  Hon.  Charles  J.  Schofield, 
Circuit  Judge  Heard  in  this  court  at  the  May  term,  A.  D.  1892,  and 
affirmed.    Opmion  filed  October  17,  1892. 

Plaintiff's  Statement  of  the  Case. 

On  the  5th  day  of  December,  1890,  James  T.  Applegate 
filed  his  bill  in  chancery  in  the  Circuit  Court  of  Hancock 
County,  to  foreclose  a  mortgage  dated  April  5, 1883,  given 
by  the  defendants,  Stephen  E.  Roberts  and  Nancy  E.  Rob- 
erts, his  wife,  in  which  they  conveyed  to  Applegate  certain 
real  estate  in  Hancock  County,  Illinois.  The  mortgage  was 
given  to  secure  two  promissory  notes  for  the  sura  of  $750 
each,  one  due  on  or  before  one  year  after  date,  and  the 
other  due  on  or  before  two  years  after  date,  with  seven  per 
cent  interest  after  date.  The  annual  interest  was  paid  on 
both  of  said  notes  to  April  5,  1889. 

The  bill  of  complaint  alleges  that  the  full  amount  of 
the  principal  of  both  of  said  notes  and  the  interest  thereon 
from  April  5,  1889,  remained  unpaid.  The  defendants 
answered  the  bill  saying  that  the  two  notes  were  given  for 
the  stipulated  price  of  an  English  shire  stallion,  sold  by 
Applegate  to  Roberts.  That  Applegate  stated  to  said 
Roberts  and  contracted  and  agreed  with  him  that  the  stall- 
ion was  a  pure  bred,  eligible  to  registration,  registered  full- 
blooded  English  shire  stallion,  and  was  an  ordinary  sure  foal 
getter.  That  said  stallion  was  recorded  and  registered  in 
volume  4  of  English  Cart  Horse  Stud  Book,  under  thq  name 
of  "  Young  Wonder,"  and  by  virtue  of  his  record  in  said 
stud  book,  entitled  to  the  name  of  "  Young  Wonder"  No. 
2957. 

That  said  stallion  was  not  eligible  to  registration;  was 
not  a  full-blooded,  registered  and  recorded  English  shire 
stallion  at  the  time  defendant  bought  him,  and  was  not  re- 
recorded, registered,  pedigreed  and  numbered  in  said  English 

Vol.  XL Y III  12 
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Cart  Horse  Stud  Book,  as  claimed  and  represented  by  said 
Applegate ;  that  he  was  not  eligible  to  such  registration, 
recording,  pedigreeing  and  numbering. 

That  he  was  not  an  average  sure  foal  getter;  that  by  rea- 
son of  the  facts  aforesaid  the  said  stallion  was  not  worth  to 
exceed  one  hundred  dollars. 

And  that  by  reason  of  the  false  statements  of  said  Apple- 
gate,  aforesaid,  he  is  not  entitled  to  the  relief  prayed  for  in 
his  said  bill. 

The  complainant  then  by  an  amendment  to  his  original 
liill  denied  the  warranty  and  breach  thereof,  and  stated  that 
if  such  warranty  was  made  it  Was  verbal  and  not  in  writing, 
and  was  entered  into  more  than  five  years  prior  to  the  com- 
mencement of  this  suit ;  that  such  claim  of  warranty  is 
barred  by  the  statute  of  limitations. 

The  defendants  then  amended  their  answer  and  stated 
that  such  alleged  contract  was  and  is  in  writing. 

To  this  answer  of  defendants,  as  amended,  the  com- 
plainant filed  his  general  replication.  On  those  issues  the 
cause  was  tried  by  the  Circuit  Court,  a  decree  rendered  for 
the  full  amount  of  said  notes,  and  $100  solicitors'  fees  and 
costs  of  suit,  and  the  land  described  in  the  mortgage  or- 
dered sold  to  satisfy  said  amounts. 

Page  7  of  Mr.  Applegate^s  catalogue  referring  to  the  horse: 

**  YouNQ  Wonder,  Vol.  4,  E.  C.  H.  S.  B.,  Lot  7,  Shire  Horse,  brown, 
face  and  right  hind  ankle  Avhite;  foaled  1880. 

Bought  of  R.  Mendham,  St.  Edmonds,  Lincolnshire,  Eng. 

Sire. — Thumper  (Clark's)  (2136);  see  pedigree  Thumper  2d. 

Dam.— By  Wiseman's  Wonder  (2357),  by  Matchless  (1509).  See  in 
Mistakes'  pedigree,  lot  5. 

G.  .Dam.— By  Farmer's  Glory. 

Here,  again,  we  have  a  strong,  powerful  colt,  large  size,  with  bone 
enough  and  to  spare,  if  such  a  thing  were  possible;  fine  feather  and 
good  action.  He  wiU  attract  attention  anywhere,  and  make  his  mark 
as  a  foal-getter." 

Page  S3  of  Vol.  4,  English  Cart  Horse  Stud  Book.  List  of  the  horses, 
names  and  numbers,  imported  hy  James  T.  Applegate: 

APPLEGATE,  J.  F. 

STALUONS.  BREEDER. 

Cromwell,  Junior  (2753) R.  Porter,        Vol.  IV. 

Magnet  (2830; T.  H.  MiUer,    Vol.  IV. 
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STALLIONS.  BREEDERS. 

Model  Tom,  Jun.  (2843) Daniel  Lewis,  VoL  IV. 

Sensation  Again  (2898) R.  A.  Crow,    VoL  IV. 

Stamp  of  England  (2917) W.  Taylor,      Vol.  IV. 

Wonderof  the  East  (2957) R.  Mendon,    Vol.  IV. 

MARES. 

May  Flower T.  H.  Miller,    Vol.  IV. 

Molly : T.H.Mmer,    Vol.  IV. 

Plaintiff's  Brief. 

Whether  there  was  an  express  warranty  or  not,  there  was 
an  implied  warranty,  from  which  the  defendant  in  error  can 
not  escape. 

Plaintiffs  in  error  purchased  the  horse  in  question  for  a 
particular  purpose.  Defendant  in  error,  the  seller,  knew 
this  fact  at  the  time. 

In  Benjamin  on  Sales,  Vol.  2,  p.  8G7,  Sec.  993,  it  is  said  : 
"  If  a  man  buy  an  article  for  a  particular  purpose,  made 
known  to  the  seller  at  the  time  of  the  contract,  and  rely 
upon  the  skill  or  judgment  of  the  seller  to  supply  what  is 
wanted,  there  is  an  implied  warranty  that  the  thing  sold 
will  be  fit  for  the  desired  purpose." 

In  the  case  of  White  v.  Miller,  71  K  T.  118,  131,  it  is 
held  that  on  a  sale  of  seed  there  is  an  implied  warranty  that 
"  the  seeds  sold  were  free  from  any  latent  defect  arising 
from  the  mode  of  cultivation." 

A  manufacturer  who  sells  a  steam  boiler  impliedly  war- 
rants that  it  is  made  of  sound  material  and  good  work- 
manship.    Beers  v.  Williams,  16  111.  69. 

J.  L.  Bailey  and  O'IIarra,  Scofield  &  Hartzell,  attor- 
neys for  plaintiffs  in  error. 

Defendant's  Brief. 

The  warranty  relied  on  by  plaintiffs  in  error  is  not  in 
writing,  because  a  contract  can  not  be  partly  in  writing  and 
partly  in  parol,  and  they  must  resort  to  parol  evidence  to 
establish  the  defense  relied  upon  in  this  case;  and  their 
attorneys  only  claim  that  '*  the  statements  and  representa- 
tions upon  which  the  horse  was  bought  and  sold  were  in  the 
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main  contained  in  Mr.  Appl^gate's  catalogue."  The  state- 
ment in  the  catalogue  as  to  the  horse  being  a  foal-getter 
was  a  mere  expression  of  opinion,  and  Applegate  had  a 
right  to  extol  the  superior  qualities  of  his  horse.  Fauntle- 
roy  et  al.  v.  Wilcox  et  ah,  80  111.  477. 

The  defense  appears  to  be  an  attempt  to  rescind  the  con- 
tract on  account  of  fraud.  But  he  must  rescind  at  the  time 
he  discovers  the  fraud,  and  this  he  did  not  do.  He  must  put 
Applegate  in  statu  quo  by  a  return,  or  an  offer  to  return  the 
horse.  Smith  et  al.  v.  Doty,  24  111.  163;  Bowen  et  al.  v. 
Schuler,  41  111.  192;  Morgan  &  Co.  v.  Thetford,  3  Brad.  323. 

Neece  &  Son,  attorneys  for  defendant  in  error. 

Opinion  of  the  Court,  the  Hon.  Carroll  0.  Boffffs,  Jvd(je. 

This  was  a  bill  in  chancery  filed  by  the  defendant  in  error 
to  foreclose  a  mortgage  given  April  5, 1883,  by  plaintiffs  in 
error  to  secura  two  notes,  each  for  $750,  one  due  April  5, 
1884,  the  other  April  5,  1885,  both  bearing  interest  at  seven 
per  cent  per  annum.  The  defense  interposed  was  that  the 
notes  were  given  for  a  stallion  sold  by  Applegate  to  Stephen 
E.  Roberts,  with  a  warranty  that  the  stallion  was  an  ordi- 
nary foal-getter,  and  a  pure  bred  English  shire  horse,  under 
the  name  of  Young  Wonder,  No.  2057,  and  entitled  to  that 
name  and  number,  and  that  such  warranty  was  broken. 

The  Circuit  Court  found  the  issues  for  the  defendant  in 
error  and  rendered  a  decree  accordingly,  to  reverse  which 
this  writ  of  error  was  sued  out. 

The  statements  and  representations  relied  upon  to  con- 
stitute the  alleged  warranty  are  mainly  to  be  found  in  a 
printed  catalogue  issued  by  the  defendant  in  error.  Rob- 
erts testified  that  when  he  asked  for  the  pedigree  of  the 
stallion  (then  a  colt  of  the  age  of  three  years),  Applegate 
handed  him  a  catalogue  and  told  him  that  the  pedigree  of 
the  horse  was  on  page  7,  and  that  when  he  asked  "  about 
the  horse  being  a  sure  foal-getter,"  Applegate  replied, 
"there  was  no  doubt  about  that  and  the  catalogue  con- 
tained all  that  ^^s  necessary  for  him  to  say  on  that  subject 
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as  well  as  to  the  pedigree  of  the  horse."  Roberts  testified 
to  some  verbal  statements  of  Applegate,  which  met  a  direct 
denial  from  Applegate,  and  were  at  most,  even  if  deemed 
proven,  but  mere  expressions  of  opinion  as  to  the  future  of 
the  animal.  Applegate  told  Roberts  that  the  pedigree  and 
registration  of  the  colt  would  appear  in  the  4th  volume  of 
English  Cart  Horse  Stud  Book,  when  that  volume  was 
issued  as  it  appeared  in  the  catalogue.  This  4th  volume  was 
issued  in  1883,  and  did  contain  the  pedigree  and  number  of 
the  colt  as  did  the  catalogue,  but  the  Stud  Book  gave  the 
name  as  "  Wonder  of  the  East "  while  the  name  given  in 
the  catalo^rue  is  "  Youns:  Wonder."  The  breeder  of  the 
colt  was  given  in  the  catalogue  as  "  R.  Menshaln "  and  in 
the  Stud-Book,  as  •'  R.  Mendon."  These  discrepancies,  to- 
gether with  testimony  tending  to  show  that  this  horse  was 
not  a  sure  foal-getter,  were  relied  upon  as  constituting  a 
breach  of  the  warranty. 

It  was  clearly  proven  that  the  colt  sold  to  Roberts  was 
the  identical  animal  registered  in  the  Stud  Book,  and  had 
the  pedigree,  age  and  number  there  given.  That  he  was 
bred  by  "  R.  Mendon "  and  that  Applegate  purchased  him 
from  Mendon  in  St.  Edwards,  Lincolnshire,  England.  That 
the  name  Menshaln  in  the  cataloge  was  a  mere  error  in 
spelling  the  name  of  the  breeder,  and  that  Applegate  be- 
lieved when  he  issued  the  catalogue  that  the  true  name  of 
the  colt  was  "  Young  Wonder  "  as  there  given.  This  mis- 
take as  to  the  name  of  the  colt,  if  important,  was  known  to 
Roberts  some  years  before  the  filing  of  the  bill.  lie  paid 
the  interest  upon  each  of  the  notes  annually  from  1883  to 
1889,  during  sev^eral  years  of  which  period  he  knew  of  the 
error  in  the  name  of  the  horse.  He  finally  disposed  of  the 
horse  in  a  trade  for  another  stallion  without  having  ever 
complained  to  Applegate  of  any  failure  of  the  warranty. 
We  think  there  is  no  merit  in  this  branch  of  the  defense. 

As  to  the  quality  of  the  horse  as  a  foal-getter  the  state- 
ment in  the  circular  is — 

"  He  will  attract  attention  anywhere  and  make  his  mark 
as  a  foal-getter." 
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This  is  by  no  means  a  warranty  that  the  "  colt  would  at- 
tract attention  "  or  prove  a  "  foal-getter  "  but  is  and  only 
purports  to  be  an  expression  of  the  belief  of  the  seller  as  to 
what  might  be  expected  of  the  horse  in  the  future. 

The  decree  is  right  and  must  be  aflSrmed. 


Mainard  t.  Webb,  Sheriff,  et  al. 

1.  Injunction — Alloioance  of  Damages  on  Dissolution — Services  of 
Counsel. — Where  the  services  of  counsel  are  directed  to  the  defeat  of  a 
biU  in  chancery  upon  the  main  question,  and  no  service  is  required  to 
obtain  a  dissolution  of  the  injunction  aside  from  tlie  hearing  on  the 
merits,  and  when  it  is  apparent  that  the  services  of  counsel  would  be  the 
same  whether  there  was  an  injunction  or  not,  the  injunction  being  a 
mere  incident  and  not  the  occasion  for  any  special  services  of  counsel 
apart  from  the  general  defense  on  the  merits,  it  is  improper  to  allow 
counsel  fees  as  damages. 

Memorandam. — Suit  to  enjoin  the  collection  of  a  fee  biU.  Appeal 
from  the  Circuit  Court  of  Moultrie  County;  the  Hon.  Edward  P.  Vail, 
Circuit  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D. 
1892,  and  affirmed  in  part  and  reversed  in  part.  Opinion  filed  October 
17,  1892. 

Appellees'  Statement  of  the  Case. 

In  the  month  of  November,  1890,  K.  Mainard,  the  appel- 
lant, commenced  suit  before  a  justice  of  the  peace  against 
D.  M.  Patterson,  to  recover  the  value  of  a  horse  belonging 
to  her,  which  she  claimed  was  injured  while  in  his  pasture. 

Patterson  was  not  represented  by  an  attorney  before  the 
justice  of  the  peace  and  judgment  was  rendered  against  him 
for  the  value  of  the  horse.  Patterson  took  an  appeal  to  the 
County  Court  of  Moultrie  County.  At  the  January  term, 
A.  D.  1891,  of  the  County  Court,  the  case  was  tried.  After 
hearing  the  case  the  jury  returned  a  verdict  in  favor  of  the 
defendant,  Patterson.  Upon  return  of  the  verdict  by  the 
jury  the  appellant  asked  the  court  to  set  aside  the  verdict 
and  grant  her  a  new  trial.   Upon  the  argument  of  the  motion 
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such  facts  wei'e  presented  to  the  court  as  satisfied  it  that 
appellant  should  have  a  new  trial,  but  that  the  cost  of  the  case 
should  be  paid  by  her.  Appellant  applied  for  and  obtained 
from  one  of  the  judges  of  the  Circuit  Court  an  injunction 
restraining  the  sheriff  from,  collecting  the  cost  from  her. 

IL  M.  Peadro,  solicitor  for  appellant. 

John  E.  &  Walter  Eden,  and  F-  M.  HARBAtGn,  attorneys 
for  appellees. 

Opinion  of  the  Court,  the  Hon.  Geo7*ge  W.  Wall,  Judge. 

This  was  a  bill  in  chancery  filed  by  appellant  against  the 
appellees,  alleging  that  a  certain  judgment  for  cost  had  been 
erroneously  and  improperly  entered  against  appellant  by 
the  clerk  of  the  County  Court,  and  that  a  fee  bill  therein 
had  been  issued  by  the  said  clerk  and  ^vas  then  in  the  hands 
of  the  sheriff  of  the  county  for  collection.  The  bill  sought 
to  set  aside  the  judgment  and  a  temporary  injunction  was 
granted  to  prevent  the  collection  of  the  fee  bilL 

On  the  hearing  of  the  case  upon  bill,  answer,  replication 
and  proof  the  court  found  the  issues  for  the  defendants,  dis- 
missed the  bill,  and  dissolved  the  injunction,  and  upon  a 
suggestion  of  damages  filed  by  the  defendants  assessed  the 
sum  of  fifty  dollars  as  damages  for  attorney's  fees.  The 
record  is  brought  here  by  the  appeal  of  the  complainant  in 
the  bill 

UjKjn  the  principal  question  as  to  the  merits  of  the  case 
Vie  find  no  occasion  to  disagree  with  the  conclusion  reached 
by  the  Circuit  Court. 

The  charge  in  the  bill  that  the  judgment  against  the 
plaintiffs  for  cost  was  improj^erly  entered  by  the  clerk  rested 
upon  the  assumed  fact  that  the  minutes  of  the  judge  did  not 
warrant  such  an  entry,  or  if  so,  that  said  minutes  had  been 
changed  so  as  to  show  a  judgment  different  from  that  orally 
announced  by  the  court.  We  are  satisfied  that  the  minutes 
were  not  changed  and  that  the  judgment  entered  by  the 
clerk  is  supported  thereby.     Indeed,  the  judgment  as  en- 
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tered  is  in  the  very  words  of  the  minutes,  and  if  it  is  faulty 
in  any  respect  it  is  in  not  being  sufficiently  elaborate. 

Of  this,  however,  in  a  court  of  equity  no  notice  should  be 
taken,  and  so  far  as  the  decree  dismissing  the  bill  is  con- 
cerned the  action  of  the  court  was  perfectly  proper. 

As  to  the  allowance  of  damages  upon  the  dissolution  of 
the  "injunction  we  think  there  was  error.  The  injunction 
was  granted  for  the  purpose  of  staying  the  action  of  the 
sheriff  until  the  main  question  could  be  determined,  whether 
the  judgment  was  properly  entered. 

There  was  no  motion  to  dissolve  before  the  hearing  on  the 
merits  and  the  whole  controversy  was  as  to  the  propriety  of 
the  judgment. 

The  services  of  counsel  for  wliich  the  damages  were  al- 
lowed were  directed  to  the  defeat  of  the  bill  upon  the  main 
question;  no  service  was  required  to  obtain  a  dissolution  of 
the  injunction  aside  from  the  hearing  on  the  merits,  and  in 
all  respects  it  is  apparent  the  services  of  counsel  would  have 
been  precisely  the  same  whether  there  was  an  injunction  or 
not.  The  injunction  was  really  a  mere  incident  and  was 
not  of  itself  the  occasion  for  any  special  services  of  counsel 
apart  from  the  general  defense  on  the  merits.  Under  such 
circumstances  the  defendants  were  not  entitled  to  an  allow- 
ance for  damages  on  that  account.  Blair  v.  Reading,  99  111. 
600;  Monartz  v.  Gait,  125  111.  417.  Mackey  v.  Plumb,  36 
111.  App.  604. 

It  has  been  suggested  that  damages  are  allowable  on  the 
ground  that  the  injunction  Avas  to  prevent  the  enforcement 
of  a  judgment. 

We  do  not  so  construe  the  statute,  and  are  of  the  opinion 
that  the  judgment  there  intended  is  that  recovered  on  ac- 
count of  liability  established,  and  that  it  does  not  include  or 
embrace  the  incidental  recovery  of  costs  allowed  the  suc- 
cessful party  under  the  statute  in  reference  to  cost. 

So  much  of  the  decree  as  dismissed  the  bill  and  dissolved 
the  injunction  will  be  affirmed.  So  much  of  it  as  allowed 
damages  on  the  dissolution  of  the  injunction  will  be  re- 
versed. The  cost  in  this  court  will  be  equally  divided. 
Affirmed  in  pax»t   reversed  in  part.    Cost  divided. 
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Hotaal  Benefit  Life  Association  of  America  t.  Coats. 

1.  Insurance — Waiver  of— Conditions. — Where  a  health  certificate, 
which  was  requiredjby^the  by-laws  of  an  insurance  association  for  the  pur- 
pose of  reinstatement  after  a  lapse,  by  reason  of  a  failure  to  pay  an  assess- 
ment, was  sent  to  the  assured,  whose  policy  had  lapsed,  with  a  notice 
that  it  waanecsssary,  and  the  assured,  being  an  illiterate  pei*son,  sent  it 
to  another  person  with  a  request  to  sign  the  assured's  name  to  it  and 
forward  it  to  the  association,  which  was  done,  and  tlie  association,  know- 
ing that  it  was  not  the  signature  of  the  assured,  received  thereafter  t>venty- 
five  consecutive  and  regular  payments  for  annual  dues  and  mortuary 
assessments,  it  was  held  that  the  receipt  by  the  association  of  subse- 
quent dues  and  assessments  was  a  waiver  of  any  possible  irregularity  in 
the  execution  of  the  health  certificate. 

2.  Limitation  under  By-laws —  Waiver.  — ^Where  the  by-laws  of  a  benefit 
life  association  provided  that — **  In  any  suit,  proceeding  or  action  brought 
upon  a  certificate  of  membership  or  claim  thereunder  after  the  expira- 
tion of  one  year  next  after  the  death  of  the  member,  the  lapse  of  time 
shall  be  taken  and  deemed  conclusive  evidence  against  the  validity  of 
the  claim  thereby  so  attempted  to  be  enforced,  any  statute  of  limitations 
of  any  state  or  government  to  the  contrary  notwitlistanding " — and 
pending  a  negotiation  in  regard  to  the  settlement  of  a  claim,  if  the  action 
of  the  association  is  such  as  to  create  in  the  mind  of  the  claimant  a 
reasonable  hope  that  an  adjustment  would  be  made  and  thereby  deter 
him  from  bringing  his  suit,  the  association  will  be  estopped  from  inter- 
posing the  defense  of  the  limitation,  because  it  had  by  its  own  course 
misled  the  claimant  by  inducing  him  to  believe  tliat  his  claim  would  be 
settled. 

Memorandnm. — Action  on  a  benefit  certificate  in  a  life  insurance  asso- 
ciation; appeal  from  a  judgment  rendei'ed  in  favor  of  appellee  by  the 
Circuit  Court  of  Sangamon  County;  the  Hon.  Jacob  Fouke,  Circuit 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D.  1892,  and 
affirmed.     Opinion  filed  October  17,  1892. 

Article  10  of  Bjf'Laws  offered  in  evidence. 

Sec.  3.  In  any  suit,  proceeding  or  action  brought  upon  a  certificate  of 
membership  or  claim  thereunder,  against  the  association,  after  the  ex- 
piration of  one  year  next  after  the  death  of  the  member,  the  lapse  of  time 
shall  be  taken  and  deemed  conclusive  evidence  against  the  validity  of 
the  claim  thereby  so  attempted  to  be  enforced,  any  statute  of  limitations 
of  any  state  or  government  to  the  contrary  notwithstanding. 

The  opinion  states  the  case. 

Appellant's  Brief. 
The  validity  of  limitations  like  these  has  been  repeatedly 
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questioned  (for  it  has  ever  been  the  public  rule  to  regard  an 
insurance  contract  as  only  binding  on  the  company);  al- 
though questioned,  their  legality  has  been  uniformly  sus- 
tained, and  it  may  now  be  considered  as  settled  that  such 
provisions  are  valid.  In  the  long  list  of  cases  in  which  this 
point  has  been  litigated  there  are  but  jtwo,  both  fire  insur- 
ance, where  it  has  been  overruled :  French  v.  Laf avette  In- 
surance  Co.,  5  McLean  (U.  S.),  461,  and  Eagle  Insurance  Co. 
V.  Lafayette  Insurance  Co.,  9  Ind.  443. 

The  time  clause  has  been  sustained  in  the  following  cases: 
Eiddlesbarger  v.  Hartford  F.  Ins.  Co.,  7  AVall.  (U.  S.)  386; 
Roach  V.  N.  Y.  &  E.  F.  Ins.  Co.,  30  N,  Y.  546;  Eipley  v.  Etna 
F.  Ins.  Co.,  29  Barb.  552;  S.  C.,30  N.  Y.  136;  Ames  v. 
K.  Y.  Union  F.  Ins.  Co.,  4  Kern  (X.  Y.),  253;  Amesbury 
v,  Bowditch  Mut.  F.  Ins.  Co.,  6  Gray  (Mass.),  596;  Keim 
V.  Home  Mut.  F.  &  M.  Ins.  Co.,  42  Mo.  38;  Fulman  v.  N. 
Y.  U.  F.  Ins.  Co.,  7  Gray  (Mass.),  61;  Cray  v.  Hartford 
F.  Ins.  Co.,  1  Blatch.  C.  C.  (U.  tS.)  80;  Wilson  v.  Etna 
F.  Ins.  Co.,  27  Vt.  99;  Brown  v.  Roger  Williams  F.  Ins. 
Co.,  5  R.  L  394;  S.  C,  7  R.  L  301;  K  Y.  F.  Ins.  Co.  v. 
Phoenix  O.  &  C.  Co.,  31  Penn.  448;  Brown  v.  Savannah 
Mut.  F.  Ins.  Co.,  24  Geo.  97;  Carter  v.  Humboldt  F.  Ins. 
Co.,  12  Iowa,  287;  Gooden  v.  Amoskeag  F.  Ins.  Co.,  20  N. 
11.  73;  Patrick  v.  Farm  F.  Ins.  Co.,  43  N.  II.  621;  Yoell  v. 
Manhattan  Ins.  Co.,.  3  Pacific  Law  Rep.  9.  In  Williams  v, 
Vt.  Mut.  F.  Ins.  Co.,  20  Yt.  222,  and  Portage  Co.  Mut.  F.  Ins. 
Co.  V.  West,  6  Ohio  St.  699,  a  similar  limitation  contained  in 
the  charter  was  sustained.  Ketchum  v.  Protection  F.  Ins. 
Co.,  1  Allen  (New  Brunswick)  135,  187,  is  an  able  decis- 
ion upholding  such  limitation.  Some  of  the  States  which 
recognize  the  right  to  enforce  such  limitations  have  re- 
stricted it  by  statutes.  Nerck.  Mut.  F.  Ins.  Co.  v.  Lacroix, 
35  Texas,  249;  Cray  v.  Hartford  F.  Ins.  Co.,  1  Blatch.  C.  C. 
(U.  S.)  280;  Wilson  v.  Etna  F.  Ins.  Co.,  27  Yt.  99.  A  waiver, 
to  be  operative,  must  be  supported  by  an  agreement  founded 
on  a  valuable  consideration,  or  the  act  relied  on  as  a  waiver 
must  be  such  as  to  estop  a  party  from  insisting  on  perform- 
ance of  the  contract  or  forfeiture  of  the  condition.  Repley 
V.  ^tnsi  luB.  Co.,  30  N.  Y.  136. 
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Sandeks  &  Bowers,  attorneys  for  appellant. 

Appellee's  Brief. 

*  The  law  does  not  favor  any  such  clauses  of  limitation  in 
policies  of  insurance,  and  they  are  strictly  construed  and  are 
allowed  to  be  readily  waived.  Ilome  Life  Insurance  Com- 
pany V.  Pierce,  75  111.  426.  In  May  on  Insurance,  Section 
488,  it  is  said,  in  discussing  the  subject  of  waiver  of  limita- 
tion clauses  in  contract: 

"  But  this  condition,  like  all  others  intended  for  the  benefit 
of  the  insurers,  may  be  waived  by  them;  and  as  the  condi- 
tion is  a  harsh  one  in  its  bearing  on  the  insured,  and  works  a 
forfeiture  when  upheld,  the  courts  will  not  require  very 
stringent  evidence  in  order  to  defeat  its  application.  A 
positive  act  of  the  company,  intending  to  induce  postpone- 
ment, is  not  necessary.  And  where  the  evidence  upon  this 
point  is  conflicting,  waiver  is  a  question  of  fact  for  the  jury." 
Where  the  company  has  lulled  the  plaintiff  into  inactivity, 
it  is  held  to  have  waived  the  condition  as  to  time.  In  Bliss 
on  Life  Insurance,  Sec.  270,  and  AUemania  Fire  Ins.  Co.  v. 
Peck  et  al.,  33  App.  548,  the  by-laws  of  a  private  corpora- 
tion bind  the  members  only  by  virtue  of  their  assent,  and 
do  not  affect  third  persons.  All  regulations  of  a  company 
affecting  its  business,  which  do  not  operate  upon  third  per- 
sons, nor  in  any  way  affect  their  rights,  are  properly  denom- 
inated by-laws  of  the  company,  and  may  come  within  the 
operation  of  the  principle.  State  v.  Overton,  4  Zab.  435, 
61  American  Decisions,  671. 

Persons  not  members  may  be  bound  by  the  by-laws  if  they 
are  written  into  the  contract  with  the  corporation,  but  a 
mere  reference  to  them  is  not  sufficient.  Morawetz  on  Pri- 
vate Corporations,  Vol.  1,  Sec.  500. 

Brown,  Wheeler  &  Brown,  attorneys  for  appellee. 

Opinion  of  the  Court,  the  Hon.  George  *W.  Wall,  Judge, 

This  was  an  action  on  a  benefit  certificate  or  contract  of 

insumnce  upon  the  life  of  Martha  J.  Coats  for  the  benefit  of 
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the  appellee,  issued  by  the  appellant  for  the  sura  of  $2,000. 
The  phiintiff  recovered.  Two  principal  questions  arose  on 
the  trial. 

1st.  Whether  a  health  certificate,  such  as  required  by  the 
by-laws  of  the  association,  was  furnished  by  the  assured  for 
the  purpose  of  reinstatement  after  a  lapse  by  reason  of  failure 
to  pay  an  assessment. 

It  appears  that  the  assured  was  an  illiterate  person,  who 
signed  her  application  for  insurance  b}''  affixing  her  mark; 
t^at  when  she  received  notice  that  a  health  certificate  was 
necessary  she  caused  it  to  be  sent  to  one  Parsons,  who  was 
her  son-in-law  and  agent,  with  the  request  that  he  sign  her 
name  and  forward  to  the  company;  that  he  did  so;  that  she 
was  in  fact  in  good  health  at  the  time,  and  that  the  company, 
knowing  this  was  not  her  signature,  received  from  her  there- 
after twenty-five  consecutive  and  regular  payments  for 
annual  dues  and  mortuary  assessments. 

In  the  first  place,  then,  the  signature  by  Parsons,  at  her  re- 
quest, was  her  signature. 

She  adopted  it  as  such  and  it  was  so  treated  by  the  asso- 
ciation, though  its  officers  must  have  known  it  was  not  in 
fact  made  bv  her  hand. 

Secondly,  the  receipt  by  the  association  of  subsequent  dues 
and  assessments  was  a  waiver  of  any  possible  irreguLarity  in 
the  execution  of  the  health  certificate.  This  issue  was 
properly  determined  in  favor  of  the  plaintiff. 

2d.  Was  the  suit  barred  because  not  brought  within 
one  year  from  the  death  of  the  assured  ? 

The  death  occurred  May  17, 1890,  and  the  suit  was  brought 
June  5,  1891.  It  appears  that  there  were  various  commu- 
nications between  said  Parsons,  on  behalf  of  the  plaintiff, 
and  the  company,  with  reference  to  the  claim;  that  the 
management  of  the  company's  affairs  having  changed,  this 
was  made  an  excuse  for  delay  and  for  making  some  additional 
inquiries,  and  that  these  communications  were  continued 
during  a  period  ending  some  eight  months  after  the  death 
of  the  assured,  the  last  letter  from  the  company,  bearing 
date,  January  SO^  1891,  excusing  delay,  explaining  why  the 
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investigation  promised  in  preceding  letters  had  not  been 
commenced,  and  asking  for  an  answer  upon  the  point  recently 
suggested,  that  another  lapse  had  occurred.  To  this  a  reply 
was  sent  by  Parsons,  for  the  plaintiflf,  and  nothing  further 
transpired  until  the  suit  was  brought. 

We  think  the  action  of  the  company  was  such  as  to  create 
in  the  mind  of  plaintiff  a  reasonable  hope  that  an  adjustment 
would  be  made  and  thereby  to  deter  him  from  bringing  his 
suit.  Certainly  this  was  so  during  the  negotiations  and  for  a 
reasonable  time  after  the  reply  to  the  letter  of  January  30th. 
Xo  further  objection  or  inquiry  being  made,  the  plaintiff 
might  well  suppose  the  claim  would  be  adjusted  as  soon  as 
the  proposed  investigations  were  concluded.  Previous  let- 
ters had  distinctly  stated  that  the  company  would  do  what 
was  right  and  had  manifested  a  disposition  to  act  fairly,  and 
as  already  noticed,  had  offered  ample  and  plausible  explana- 
tions for  the  delay. 

The  reason  so  assigned  implied  also  that  because  of  the 
change  in  the  administration  of  the  company's  affairs,  and 
the  great  number  of  claims  to  be  investigated,  considerable 
further  delay  might  be  expected. 

In  view  of  the  facts  thus  appearing,  we  think  the  jury 
could  come  to  but  one  conclusion — that  is,  that  the  company 
ought  not  to  interpose  this  defense,  because  it  had  by  its  own 
course  misled  the  plaintiff  by  inducing  him  to  believe  the 
claim  would  be  settled.  AUemania  Fire  Ins.  Co.  v.  Peck, 
133  111.  220. 

There  is  no  defense  disclosed  by  the  record,  and  upon  the 
merits  of  the  case  the  verdict  is  clearly  right.  Indeed,  we 
are  of  opinion  that  no  other  verdict  could  properly  have 
been  rendered.  Counsel  for  appellant  suggest  sundry  objec- 
tions to  the  ruling  of  the  court  in  giving  and  refusing  in- 
structions. ' 

We  think  there  is  no  substantial  ground  of  objection  in 
this  behalf,  and  entertaining  the  view  above  expressed  as  to 
the  merits  of  the  case,  we  deem  it  unnecessary  to  examine 
and  discuss  the  instructions  in  detail.  The  judgment  will 
be  affirmed. 
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1.  Foreclosure  Proceedings — Forcible  Entry  and  Detainer — Writ  of 
Assistance — Concurrent  Bemedies. — The  purchaser  of  lands  under  a  decree 
of  foreclosure  may  obtain  possession  by  a  writ  of  assistance  from  the  court 
which  rendered  the  decree,  or  by  an  action  of  forcible  entry  and  detainer 
under  the  statute.  These  are  concurrent  remedies,  and  both  mav  be  re- 
sorted  to  and  prosecuted  until  possession  is  obtained  through  one  or  the 
other. 

2.  Judges — Righf  to  Preside. — Either  of  the  three  judges  of  the  cir- 
.  cuit  may  lawfully  preside  in  any  county  in  the  circuit,  for  the  whole  or 

during  only  a  part  of  the  term  or  of  any  day  of  the  term. 

8.  Judges  Presidiiig  at  a  Term  of  tfie  Circuit  Court — Presumption, — 
Where  the  convening  order  of  the  term  shows  that  one  of  the  judges 
presided  at  the  opening  of  the  court  at  the  beginning  of  the  term,  or  any 
day  thereof,  and  a  decree  rendered  at  such  term  apx)ears  to  be  the  judi- 
cial act  of  another  judge,  the  presumption  is  not  that  both  were  presiding 
at  the  time,  but  that  each  presided  at  such  times  diuring  the  day  as  lie 
lawfully  should  in  order  to  perform  the  judicial  act  shown  by  the  record 
to  have  been  performed  by  such  judge. 

Memorandnm. — Application  for  a  writ  of  assistance.  Appeal  from  an 
order  of  the  Circuit  Court  of  Adams  County,  allowing  the  writ;  the  Hon. 
Oscar  P.  Bonnet,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  A.  D.  1892,  and  affirmed.    Opinion  filed  October,  17, 1892. 

Appellants'  Statement  of  the  Ca8E. 

This  is  a  proceeding  instituted  by  a  defendant  in  a  mort- 
gage foreclosure  proceeding,  who  had  received  a  master's 
deed  for  the  premises  sought  to  be  foreclosed,  in  the  nature 
of  a  petition  praying  the  court  for  a  writ  of  assistance 
against  the  appellants,  who  were  in  possession,  claiming  to 
hold  the  premises  under  a  lease  made  by  the  mortgagee's 
wife  before  foreclosure  proceedings  had  been  instituted. 

The  foreclosure  proceeding  terminated  in  the  June  term, 
1891,  of  the  Circuit  Court,  and  in  the  month  of  September, 
1891,  appellee,  in  an  action  of  forcible  detainer  before  a  justice 
of  the  peace,  recovei^ed  a  judgment  for  the  premises  in  con- 
troversy. From  this  judgment,  appellants  appealed  to  the 
October  term,  1891,  of  the  Circuit  Court,  where,  with  a  trial 
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before  the  court  and  jury,  a  judgment  was  rendered  in  favor 
of  appellants,  and  this  judgment  remains,  and  now  is  in  full 
force  and  effect  in  said  court.  Thereupon  and  thereafter 
the  appellee  entered  his  motion  to  redocket  this  foreclosure 
proceeding,  notice  of  such  redocketing  being  given  to  ap- 
pellants, and  filed  his  petition  praying  for  a  writ  of  assist- 
ance. Appellants,  by  way  of  demurrer  and  plea,  set  up  the 
defense  of  a  former  recovery  before  the  same  court  at  the 
same  term,  and  the  court  went  into  the  hearing  of  said  cause 
and  awarded  the  appellee  the  writ  prayed  for  and  rendered 
the  decree  appealed  from. 

Appellants'  Brief. 

The  requirements  of  the  statute  regarding  the  jurisdiction 
of  courts  over  property  and  person  must  be  complied  with, 
with  regard  to  service  of  process.  Cast  v.  Eose,  17  111.  276; 
Boyland  v.  Boyland,  18  111.  651;  Tompkins  v.  Whittinger, 
556  111.  385;  Piggott  v.  Snell,  59  111.  106;  Greenwood  v. 
Murphy,  131  111.  604;  Hessler  v.  Wright,  8  Brad.  229;  Sconce 
V.  Whitney,  47  111.  413;  Wilhite  v.  Pearce,  12  111.  150. 

Should  a  writ  of  assistance  become  necessary  to  put  the 
appellee  in  possession  of  the  premises,  he  should  be  required 
to  present  the  facts  requiring  the  assistance,  so  that  the  court 
itself  may  judge  of  the  propriety  of  awarding  the  writ;  and 
in  the  petition  of  appellee  it  does  not  ap^iear  that  appellant 
was  served  with  process  of  summons.  Bruce  v.  Kooney, 
18  111.  74;  Smith  v.  Brittenham,  3  Brad.  64. 

Appellee  was  not  entitled  to  his  writ  of  assistance  until 
he  offered  evidence  of  a  valid  judgment  against  appellant. 
This  principle  has  been  applied  in  cases  where  title  has  been 
derived  from  judicial  sales.  Johnson  v.  Baker,  38  111.  98; 
Kratz  V.  Buck,  111  111.  40. 

A  judgment  in  any  form  of  action  is  conclusive  upon  the 
parties  upon  all  questions  and  rights  involved  in  the  litiga- 
tion if  the  court  pronouncing  the  same  had  jurisdiction. 
Hawley  v.  Lemmons,  102  111.  115;  Tilly  v.  Bridges,  105  111. 
336;  Sturdy  v.  Jackaway,  4  Wall.  (U.  S.)  174;  United  States 
V.  Xoursc,  9  Pet.  (U.  S.)  8. 
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The  Circuit  Court  had  jurisdiction  to  decide  any  and 
every  question  under  the  forcible  detainer  act,  and  whether 
said  judgment  was  correct  or  otherwise,  until  reversed,  it 
was  binding  in  every  other  court.  Elliot  v.  Piersol,  1  Pet. 
(U.  S.)  329;  Zimmerman  v.  Zimmerman,  15  111.  84;  Miles  v. 
Caldwell,  2  Wall.  (U.  S.)  35;  Thompson  v.  Roberts,  24  How. 
(U.  S.)  233;  2  Wait's  Actions  and  Defenses,  767;  Sanger  & 
Camp  et  al.  v.  Fincher,  27  111.  34(5;  Eogers  v.  Higgins,  57 
lU.  244;  Kelly  v.  Donlin,  70  111.  378. 

And  when  a  party  has  the  choice  of  remedies,  selects  one 
and  proceeds  to  judgment,  he  can  not  aftferward  proceed  in 
another  suit  for  the  same  cause  of  action.  Kendall  v. 
Stokes,  3  How.  (U.  S.)  87;  Thompson  v.  Howard,  31  Mich. 
312;  Jenkins  v.  International  Bank,  111  111.462;  Flowers  v. 
Brown,  21  111.  270. 

L.  H.  Bergeb,  appellants'  attorney. 

Appellee's  Brief. 

The  Circuit  Court  had  full  authority  and  jurisdiction  to 
award  the  writ  of  assistance  or  possession  against  appel- 
lants to  put  appellee  in  possession  of  the  premises  purchased 
at  the  sale  under  the  decree  of  foreclosure.  The  proceed- 
ing was  not  a  new  suit,  but  only  a  further  step  in  the  fore- 
closure suit.  Freeman  on  Executions,  2d  Ed.,  Sec.  37  d,  37  e; 
Oglesby  v.  Pierce,  68  111.  220,  and  cases  there  cited  ;^  O'Brien 
V.  Fry,  82  111.  87 ;  Kessinger  v.  Whittaker,  82  111.  22 ;  Aid- 
rich  V.  Sharp,  3  Scam.  261. 

The  remedies  given  to  a  purchaser  of  lard,  under  a  de- 
cree of  foreclosure,  by  writ  of  assistance  or  possession  and 
by  forcible  detainer,  are  concurrent,  and  both  may  be  pur- 
sued until  satisfaction  is  had.  And  the  pendency  on  appeal 
of  a  forcible  detainer  suit  for  possession  can  not  be  set  up  in 
abatement  of  a  motion  for  a  writ  of  possession  in  the  original 
cause.    Kessinger  v.  Whittaker,  82  111.  22. 

Judgment  in  a  forcible  detainer  case,  adverse  to  the  pur- 
chaser at  a  foreclosure  sale,  claiming  under  the  master's  deed 
is  not  a  bar  to  a  "^^rit  of  assistance  in  the  foreclosure  suit. 


o 


Third  District— May  Term,  1892.         19 

Vahlev.  Braeckensick. 

when  at  the  time  of  the  institution  of  the  forcible  detainer 
case  the  plaintiff  as  such  purchaser  had  not  produced  to 
the  parties  in  possession  the  master's  deed  and  a  certified 
copy  of  the  decree.    Cochran  v.  Fogler,  116  111.  194. 

Carteb,  Govert  &  Pape,  solicitors  for  appellee. 

Opinion  of  the  Court,  the  lion,  Carroll  C.  Boggs^  Judge. 

This  was  an  application  by  the  appellee  for  a  writ  of 
assistance  under  a  decree  of  foreclosure  to  put  him  in  pos- 
session of  certain  premises  in  the  decree  involved,  as  the 
holder  of  a  master's  deed  under  the  decree.  The  court  below 
awarded  the  writ.  The  appellants  urge  that  it  ought  not 
have  been  granted,  because — 

First.  That  the  appellant  Frederick  A.  Yahle  was  not 
served  with  process  in  the  foreclosure  proceeding. 

Second.  That  prior  to  the  application  for  the  writ  of 
assistance  the  appellee  had  instituted  an  action  of  forcible 
detainer,  under  the  6th  clause  of  the  2d  section  of  the  For- 
cible Entrv  and  Detainer  Act,  and  had  been  defeated  in  such 
action,  which  appellants  claim  constituted  a  bar  or  estoppel 
of  the  application  for  the  writ  of  assistance. 

The  amended  record,  filed  by  leave  of  this  court,  shows 
that  the  appellant  Frederick  A.  Vahle  was  duly  and  law- 
fully served  with  summons  in  the  foreclosure  proceedings, 
which  disposes  of  the  first  of  apj^ellants'  grounds  for  rever- 
sal. The  purchaser  of  lands  under  a  decree  of  foreclosure 
may  obtain  possession  by  writ  of  assistance  from  the  court 
which  rendered  the  decree,  or  by  an  action  of  forcible 
detainer  under  the  statute.  These  are  concurrent  remedies 
and  both  may  be  resorted  to  and  prosecuted  until  posses- 
sion is  obtained  through  one  or  the  other.  Kessinger  v. 
Whittaker,  82  111.  22. 

While  the  same  recovery  is  sought  by  both  forms  of  pro- 
cedure, the  preliminary  steps  required  of  the  plaintiff  or 
moving  party  are  not  the  same  in  each.  A  determination 
of  either  in  favor  of  the  party  in  possession  would  not 
necessarily  bar  a  further  prosecution  of  the  other  because 
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such  might  result  from  a  failure  to  comply  with  the  decree 
or  the  statute  in  a  mere  preliminary  requirement.  At  the 
time  of  the  commencement  of  the  action  of  forcible  detainer 
the  appellee  had  not  produced  to  the  appellant  the  master's 
deed  or  certified  copy  of  the  decree  or  order  of  the  court,  as 
required  by  the  decree,  before  a  writ  of  assistance  could 
issue. 

So,  when  the  action  of  forcible  detainer  was  instituted,  the 
appellee  had  no  right  to  a  writ  of  assistance,  and  such  action 
could  not  bar  a  right  that  had  no  existence  when  the  action 
was  instituted.     Cochran  v.  Folger,  116  111.  191:. 

The  right  to  a  writ  of  assistance  inured  after  the  institution 
of  this  forcible  detainer  suit  and  existed  wholly  independent 
of  and  unaffected  by  the  unfavorable  result  of  such  suit, 
though  only  one  recovery  can  be  allowed. 

It  is  suggested  that  it  appears  from  the  transcript  that 
the  decree  was  rendered  by  one  having  no  judicial  authority 
to  do  so,  or  that  two  judges  of  the  court  were  presiding  over 
the  same  court  at  the  same  time,  which  they  could  not  law- 
fully do. 

In  the  absence  of  competent  proof  to  the  contrary,  we 
must  presume  that  the  decree  certified  to  us  b\"  the  clerk  of 
the  Circuit  Court  as  the  decree  of  that  court  was  rendered 
by  one  having  judicial  authority  so  to  do. 

Either  of  the  three  judges  of  the  circuit  may  lawfully 
preside  in  any  county  in  the  circuit  for  the  whole  or  during 
only  a  part  of  the  term  or  of  any  day  of  the  term. 

When  the  convening  order  shows  that  one  of  the  judges 
presided  at  the  opening  of  the  court  at  the  beginning  of  the 
term,  or  any  day  thereof,  and  the  decree  appears  to  be  the 
judicial  act  of  another  of  such  judges,  the  presumption  is  not 
that  both  were  presiding  at  the  same  time,  but  that  each 
presided  at  such  times  during  the  day  or  term  as  he  lawfully 
should  in  order  to  perform  the  judicial  act  shown  b}^  the 
record  to  have  been  performed  by  such  judge. 

The  order  of  the  court  awarding  the  writ  of  assistance 
was  correct,  and  is  affirmed. 
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Bussey  y.  Hemp  et  al.  Uiis  «380 
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1.  Promissory  Note  Transferred  by  Blank  Indorsement,  etc. — Pre- 
sumption.— When  the  transfer  of  a  negotiable  note  is  made  by  indorse- 
ment without  date  and  the  actual  time  of  -the  transfer  is  not  proven,  the 
presimiption  of  law  is  that  the  note  was  transferred  before  maturity; 
this  presumption,  however,  is  slight  and  weak  and  may  be  overcome  by 
proof. 

2.  Order  of  Proofs. — The  order  in  which  competent  evidence  shall  be 
received  is  largely  in  the  discretion  of  the  court,  and  not  subject  to  re- 
view except  where  the  discretion  is  clearly  abused. 

Mcmorandam. — Action  upon  a  promissory  note.  Appeal  from  a  judg- 
ment of  the  Circuit  Court  of^  Sangamon  County,  for  the  defendants. 
The  Hon.  Jacob  Fouke,  Circuit  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  A.  D.  1892,  and  a,tfirmed.  Opinion  filed  October  17, 
1892. 

Appellant's  Statement  of  the  Case. 

This  case  was  brought  by  Samuel  T.  Bussey,  indorsee,  to 
recover  on  a  promissory  note  made  by  J.  H.  Hemp   and 
Samuel  Metcalf  to  J.  B.  Tibbitts,  indorser,  which  note  is  as 
follows : 
$90.  *  Lanes viLLE,  III.,  July  22d,  1S90. 

Thirty  days  after  da-te  we  promise  to  pay  to  the  order  of 
J.  B.  Tibbitts  ninety  (90.00)  dollars  at  Urbana,  111.  Value 
received.    No.  10764.  J.  H.  Hemp, 

Samuel  Metcalf. 

Indorsed  on  the  back  "  Joseph  B.  Tibbitts." 
The  case  was  originally  brought  before  a  justice  of  the 
peace  and  a  verdict  rendered  in  favor  of  the  plaintiff  for 
$93.90,  principal  and  interest  after  maturity,  but  upon  appeal 
to  the  Circuit  Court  a  verdict  was  rendered  in  favor  of 
defendants,  and  the  plaintiflF  appealed. 

Appellant's  Brief. 

The  defendants  having  admitted  the  making  of  the  note, 
the  plaintiff  was  presumptively  a  bo7ia  fids  holder.  This 
being  true,  the  defendant,  before  he  advanced  the  defense  of 
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"  failure  of  consideration,"  should  have  been  required  to 
impeach  the  position  of  the  plaintiff  by  adducing  evidence, 
sufficient  to  goto  the  jury,  tending  to  negative  the  plaintiff's 
good,  faith.  Irwin  v.  Wright,  33  Mich.  32;  Abbott's  Trial 
Evidence,  447;  Samuel  P.  Brown  et  al.  v.  Simon  A.  Spofford, 
95  U.  S.  474. 

It  is  hardly  necessary  to  add  that  all  the  presumptions 
were  in  favor  of  the  plaintiff  in  this  case,  and  we  deem  the 
language  of  the  court  in  the  case  of  John  W.  Cisne  v.  Abram 
Chidester,  in  85th  111.  523,  as  strictly  applicable  to  the  case 
at  bar,  wherein  the  court  says : 

"  Where  a  promissory  note  is  indorsed  and  there  is  no  evi- 
dence of  the  time  of  the  indorsement,  or  tending  to  charge 
the  assignee  with  notice,  he  will  be  presumed  to  be  a  bona 
fide  holder  for  a  valuable  consideration,  before  maturity, 
and  the  question  of  a  want  or  failure  of  consideration  can 
not  arise  in  a  suit  on  the  note  by  such  assignee."  Murry 
V.  Lardner,  2  Wallace  (U.  S.),  110. 

Selby  Bros,  and  Geo.  A.  Wood,  attorneys  for  appellant. 

Appellees'  Brief. 

So  far  as  the  assignments  of  error  on  ruling  upon  admit- 
ting or  excluding  evidence  are  concerned,  we  submit  that 
as  no  such  questions  were  raised  by  motion  for  new  trial 
they  can  not  be  considered  here.  O.  O.  &  F.  R.  V.  R.  R. 
Co.  V.  McMath,  91  III.  Ill;  Miller  v.  Ridgely,  19  Brad.  308; 
Clause  V.  Bullock  P.  P.  Co.,  20  Brad.  116. 

Appellant  does  not  assign  for  error  entering  of  the  judg- 
ment on  the  verdict  even.  The  only  question  to  be  decided 
is  the  one  which  was  passed  on  by  the  jury,  the  pure  ques- 
tion of  fact  as  to  whether  appellant  was  a  honafide  purchaser 
before  maturity.  There  is  very  little  controversy  about  the 
law  applicable  to  this  case  and  we  do  not  believe  a  full  con- 
sideration of  the  evidence  will  cause  this  court  to  differ  with 
the  jury  and  trial  judge.  Counsel  cites  in  their  brief  part 
of  the  syllabus  in  Cisne  v.  Chidister,  85  111.  523,  as  the  law. 
While  we  recog^nize  the  rule  laid  down  in  the  opinion  as 
correct  in  a  o^^e  ''  where  there  was  no  evidence  whatever  as 
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to  the  time  of  the  indorsement  of  the  note  or  of  any  want 
of  good  faith,"  yet  we  submit  this  case  does  not  fall  within 
that  category. 

The  true  rule  upon  this  question  is  that  the  indorsement 
is  presumed  to  have  been  made  at  the  date  of  the  note, 
where  there  is  no  date  to  the  indorsement.  Stewart  v.  Smith, 
28  111.  408;  White  v.  Weaver,  41  lU.  412;  Clark  v.  John- 
son, 54  111.  208. 

Where  it  is  shown  to  have  been  made  after  the  note  the 
burden  is  on  the  holder  to  show  it  was  indorsed  before  suit 
was  brought.     2  Kandolph  on  Commercial  Paper,  Sec.  6S6. 

While  this  rule  has  sometimes  been  stated  to  be  a  "  before 
maturity  "  presumption,  yet  it  is  founded  on  this  rule  of 
date  of  the  note.  Apart  from  this  general  rule  there  is  no  pre- 
sumption as  to  the  date.  Benjamin's  Chalmer's  Digest  on 
Notes  and  Bills,  p.  136,  Art.  122. 

This  presunifition  may  be  rebutted,  and  when  evidence 
tending  to  rebut  it  is  introduced  it  becomes  a  question  of  ' 
fact  for  a  jury.     Daniel  on  Negotiable  Instruments,  Vol.  1, 
p.  642,  Sec.  784,  thus  speaks  of  this  presumption: 

"  But  the  presumption  as  to  the  time  of  acquiring  the  in- 
strument is  not  a  strong  one.  The  indorsement  is  invari- 
ably without  date  and  without  witnesses.  The  transfer,  by 
delivery  merely,  leaves  no  footprints  upon  the  paper  by 
which  the  time  can  be  traced.  And  the  presumption  in 
favor  of  the  holder  as  to  the  time  of  transfer,  being  without 
any  written  corroborative  testimony,  is  of  the  slightest 
nature,  and  open  to  be  blown  away  by  the  slightest  breath 
of  suspicion." 

CoNKLiNG  &  Gkout,  attorneys  for  appellees. 

Opinion  of  the  Court,  the  Hon.  Carroll  C.  Bogga^  Judge. 

This  was  an  action  brought  by  the  appellant  to  recover 
upon  a  note  given  by  appellees  to  one  Tibbitts,  who  indorsed 
it  to  the  appellant.  A  trial  before  a  jury  resulted  in  a  ver- 
dict and  judgment  against  the  appellant.  It  is  not  ques- 
tioned but  that  the  appellees  established  a  good  defense  as 
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against  the  original  jmyee.  The  only  material  question 
arising  is  whether  the  apixjllant  purchased  the  note  before 
or  after  maturity,  the  defense  failing  if  the  purchase  was 
before  the  note  fell  due.  The  indorsement  upon  the  note 
is  without  date,  and  the  actual  time  of  the  transfer  is  not 
proven.  The  presumption  of  law  is  that  the  note  was 
transferred  before  maturity.  This  presumption  is,  how- 
ever, slight  and  weak,  and  may  be  overcome  and  rebutted 
by  proof.  Parson's  Notes  and  Bills,  Vol.  1,  page. 255;  Dan- 
iel's Negotiable  Instruments,  Sec.  784,  Vol.  1. 

Facts  and  circumstances  were  proven  tending  to  show 
that  the  note  was  past  due  when  appellant  purchased  it, 
and  we  are  not  prepared  to  say  such  evidence  was  insuffi- 
cient to  overcome  the  legal  presumption  to  the  contrary, 
weak  and  slight  as  such  presumption  is.  Complaint  is  made 
that  tlie  court  admitted  evidence  relating  to  the  failure  of 
the  consideration  of  the  note  before  all  the  evidence  bear- 
ing upon  the  question  of  the  date  of  its  transfer  was 
offered. 

The  order  in  which  competent  evidence  shall  be  received 
is  largely  in  the  discretion  of  the  court,  and  not  subject  to 
review  except  the  discretion  is  clearly  abused.  We  do  not 
think  the  appellant  has  just  grounds  of  complaint  of  the 
action  of  the  court  in  this  respect. 

Finding  no  error  the  judgment  is  affirmed. 


Smith  T.  Davis^  Trustee,  etc. 

1.  Contracts— Appointment  of  Trustee,  etc. — Parties, — ^Where  by 
the  terms  of  a  contract  it  is  expressly  provided  that  payments  should  be 
made  to  a  trustee  to  be  selected,  by  virtue  of  his  selection  such  a  trustee 
becomes  entitled  to  demand  the  money  and  there  is  no  reason  why  he 
should  not  be  permitted  to  enforce  the  demand  by  suit. 

2.  Contracts — Trustee — Capacity  in  Which  He  Acts. — ^Where  by  the 
express  terms  of  a  contract  the  parties  appoint  an  agent  or  trustee,  and 
expressly  agree  to  pay  installments  of  money  mentioned  therein  to  him, 
it  can  not  be  urged  that  such  a  trustee  is  the  trustee  or  agent  for  both  par- 
ties in  the  management  and  disbm*sem6nt  of  the  moneys.    It  is  the  duty 
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of  the  parties  to  make  the  payments  to  the  trustee,  and  they  can  not  be 
permitted  to  omit  doing  so  on  the  plea  that  in  reference  to  the  use  of  the 
money  the  trustee  was  retiuirei  to  regard  certain  other  provisions  of  the 
contract  intended  for  their  protection. 

3.  Consti'uction  of  Contracts. — Where  the  parties  to  a  contract  em- 
ploy language  having  a  plain  and  ordinary  meaning,  it  is  not  competent 
for  the  courts  to  destroy  that  meaning  even  though  it  may  appear  that 
in  certain  contingencies  the  result  would  be  somewhat  harsh  or  even 
unexpected ;  it  is  presumed  that  the  parties  fully  considered  all  contin- 
gencies and  if  they  did  not  that  they  intended  to  abide  by  the  terms  of 
the  contract  in  any  event. 

4.  Tender. — Where,  under  the  terms  of  a  contract  for  the  sale  of  real 
estate,  payments  were  to  be  made,  not  to  the  owner  of  the  land  but  to 
a  trustee  named  in  the  contract,  it  was  lield  that  it  would  be  proper  for 
the  trustee  to  make  the  tender  of  the  deed.  The  payment  of  the  money 
and  the  delivery  of  the  deed  being  concurrent  acts  it  would,  of  course, 
be  exiKK'ted  that  the  person  who  is  to  receive  the  money  should  be  ready 
to  furnish  the  deed,  though  it  had  to  be  executed  necessarily  by  the 
owner  of  tlie  land. 

Memorandum. — Assumpsit.  Writ  of  error  to  the  Circuit  Court  of 
McLean  County  to  reverse  a  judgment  entered  by  that  court  in  favor  of 
the  plain titf;  the  Hon.  Charles  R,  Starr,  Circuit  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  A.  D.  1892,  and  aiHrmed.  Opin- 
ion filed  October  17,  1892. 

The  opinion  of  the  court  states  the  case. 

Plaintiff's  Brief. 

It  is  laid  down  as  a  general  principle  that  the  same  indi- 
vidual can  not  be  the  agent  of  both  parties.  Hinckley  v. 
Arey,  27  Me.  361;  Greenwood  v.  Spring,  54:  Barb.  (N.  Y.) 
375."^ 

Kor  can  an  agent,  in  the  same  transaction,  act  for  him- 
self and  his  principal.  Newendorff  v.  World  Mutual  Life 
Insurance  Co.,  j69  N.  Y.  389. 

Nor  can  an  agent  interplead  his  principal  and  a  third 
party.  Snodgrass  v.  Butler,  64  Miss.  45;  Adams  v.  Scales, 
57  Tenn.  337. 

The  policy  of  law  forbids,  as  conducive  to  fraud  and  in- 
imical to  fair  dealing,  the  purchase  by  masters,  trustees,  ex- 
ecutors, administrators,  guardians,  and  all  others  at  their 
own  sales,  and  also  all  agents,  who  are  concerned  in  the 
selling,  whether  such  purchase  be  direct  or  indirect;  and  if 
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made,  sxich  sales  are  to  be  set  aside  on  the  application  of 
parties  interested.  Rorer  on  Judicial  Sales,  second  edition, 
Sec.  413,  and  cases  cited. 

Authority  to  sell  does  not  show  authority  to  receive  pay- 
ment. Clark  V.  Smith,  88  111.  298;  Greenhood  v.  Meatox, 
9  Brad,  183,  and  cases  cited. 

WiLXiAM  H.  Beaver,  attorney  for  plaintiff  in  error. 

Kerrick,  Luoas  &  Spencer,  attorneys  for  defendant  in 
error. 

Opinion  of  the  Court,  the  lion.  Oeorge  W.  WaUy  J'ttdge. 

This  was  an  action  of  assumpsit  upon  an  instrument  in 
writing  similar  to  that  involved  in  the  case  of  Williams  v. 
Davis,  November  term,  1891,  of  this  court.  To  the  declara- 
tion, as  amended,  a  demurrer  was  interposed.  The  demurrer 
was  overruled  and  the  defendant  failing  to  plead,  further 
judgment  was  rendered  against  him  for  $262.  The  record 
is  brought  here  by  writ  of  error  at  the  instance  of  the  de- 
fendant. 

It  is  first  urged  that  there  is  no  right  of  action  in  the 
plaintiff.  By  the  contract  it  was  expressly  provided  that 
the  payments  should  be  made  to  the  trustee  to  be  selected. 
By  virtue  of  his  appointment  as  trustee,  the  plaintiff  be- 
came entitled  to  demand  the  money,  and  there  is  no  reason 
why  he  should  not  be  |>ermitted  to  enforce  the  demand  by 
suit.  Nor  i«  there  anj'thing  in  the  point  that  he  was  in  a 
certain  degree  agent  or  trustee  for  both  parties  ii^  the  man- 
aorement  and  disbursement  of  the  funds.  It  was  the  duty 
of  the  subscribers,  of  whom  defendant  was  one,  to  make  the 
payments  to  him,  and  they  can  not  be  permitted  to  omit 
this  duty  on  the  plea  that  in  reference  to  the  use  of  the 
money  he  was  required  to  regard  certain  provisions  in  the 
contract  which  were  intended  for  their  protection. 

The  citations  as  to  the  impropriety  of  one  being  an  agent 
for  both  parties  are  inapplicable,  and  while  there  are  many 
instances  where  the  principles  stated  in  the  brief  have  been 
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laid  down,  it  will  be  found  that  the  circumstances  of  those 
cases  are  very  different  from  the  one  at  bar  where,  by 
express  contract,  the  parties  have  appointed  an  agent  or 
trustee,  and  have  expressly  agreed  to  pay  the  installments 
of  purchase  money  to  him.  No  further  elaboration  of  this 
point  is  deemed  necessary. 

Equally  untenable  are  the  objections  that  the  declaration 
fails  to  show  that  defendant  agreed  to  the  plan  adopted  for 
the  selection  'of  the  lots,  and  that  it  does  not  a])pear  that  he 
was  notified  of  the  meeting  of  August  11th,  when  the  lots 
were  distributed  among  the  subscribers.  We  think  the 
averments  are  sufficient  on  both  points. 

It  is  urged  the  suit  was  prematurely  brought.  This  posi- 
tion rests  upon  an  incorrect  .view  of  the  tenns  of  the  con- 
tract, which  provided  that  $100  should  be  paid  at  or  before 
the  selection  of  the  lot,  $100  when  the  factory  building  was 
erected,  and  $50  one  year  after  date;  to  wit,  the  date  of  the 
contract. 

It  appears  by  proper  averments  that  all  these  contingen- 
cies have  happened,  and  of  course  the  several  installments 
should  bear  interest  from  the  dates  when  they  were  due, 
res])ectively.  It  is  distinctly  averred  that  the  building  was 
erected,  and  manufacturing  operations  had  begun  before 
March  1,  1891,  and  thus  was  accomplished  wiiat  was  obvi- 
ously intended  by  the  contract.  Hence  there  is  no  hard- 
ship in  construing  the  words  "  one  year  after  date  "  accord- 
ing to  their  ordinary  meaning,  and  there  is  no  just  occasion 
to  seek  a  different  construction  based  upon  the  supposed  or 
supposiible  intentions  of  tlie  parties  in  case  the  erection  of 
the  factory  building  had  been  delayed  beyond  one  year  from 
the  date  of  the  contract. 

The  argument  drawn  from  a  subsequent  provision  of  the 
agreement,  that  within  one  year  after  starting  the  factory 
a  certain  quantity  of  manufactured  goods  should  be  pro- 
duced and  a  certain  number  of  hands  should  be  employed,  is, 
in  our  opinion,  without  force. 

The  language  "  one  year  after  date"  naturally  and  plainly 
means  one  year  from  the  date  of  the  contract,  and  it  is  a 
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perversion  to  say  that  it  means  one  year  from  the  completiou 
of  the  building  and  the  commencement  of  the  operations 
of  the  factory. 

Where  parties  employ  language  having  a  plain  and 
ordinary  meaning  it  is  not  competent  for  the  courts  to 
destroy  that  meaning,  even  though  it  may  api)ear  that  in  a 
certain  contingency  the  result  would  be  somewhat  harsh  or 
even  unexj)ectcd. 

It  is  to  be  presumed  that  the  parties  fully  considered  all 
contingencies,  and  if  they  did  not,  that  they  intended  to 
abide  bv  the  terms  of  the  contract  in  anv  event. 

A  further  objection,  made  in  the  statement  but  not 
pressed  in  the  argument,  is  that  the  trustee  could  not  tender 
the  deed,  and  that  as  no  deed  was  tendered  by  the  owners  of 
the  land,  there  was  no  right  to  demand  the  final  payment. 
We  undei*stand  that  the  deed  referred  to  in  the  declaration 
was  from  the  owner  of  the  land  and  that  the  ol)jection  is,  the 
tender  must  have  been  made  by  him  and  not  by  the  plaintiff. 

The  payment  was  to  be  made,  not  to  the  land  owner  but 
to  the  plaintiff,  the  trustee;  hence,  it  would  be  proper  for 
the  latter  to  make  the  tender.  The  payment  of  the  money 
and  the  delivery  of  the  deed  being  concurrent  acts,  it  would 
of  course  be  expected  that  the  man  who  was  to  receive  the 
money  should  be  ready  to  furnish  the  deed,  though  it  had 
been  executed,  necessarily,  by  the  party  owning  the  land. 

No  other  objections  are  urged,  and  the  judgment  will  be 
affirmed. 


McGregor  v.  Village  of  Loyington. 

# 

t.  Waiver  of  Objection  by  Taking  an  AppeaL^On  the  trial  of  a  suit 
for  the  violation  of  a  village  ordinance,  an  objection  in  the  form  of  a 
motion  to  dismiss  the  suit  by  the  defendant  on  the  ground  that  the  jus- 
tice was  one  of  the  village  trustees,  and  therefore  incapacitated  to  sit  in 
the  case,  is  waived  by  prosecuting  an  apjwal  under  the  statute. 

2.  OrdirianccH— Depositing  tvith  the  Village  Clerk — Filing,  etc. — Under 
Sec.  46,  Chap.  24,  R.  S.,  requiring  aU  ordinances  of  cities  and  viUagee  to 
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be  dejKJsited  in  the  office  of  the  clerk  before  they  become  effective, 
the  village  of  Lovington  adopted  an  ordinance  in  terms  requiring  all  or- 
dinances of  the  village  to  be  filed  instead  of  deposited  as  retjuired  by  the 
statute.  It  VX18  ^dthat  a  paper  is,  in  legal  effect,  filed  when  it  i^  deliv- 
ered to  the  proper  officer  and  by  him  received  to  be  kept  on  file.  The 
deix>sit  with  the  proper  officer  is  the  thing  essential,  of  which  the  filing 
is  but  evidence. 

8.  Depositing  an  Ordinance  with  the  Clerk  Sufficient. — ^The  depositing 
the  ordinance  with  the  clerk  is  in  compliance  with  the  statutory  requu*e- 
ment,  and  sufficient  so  far  as  the  validity  of  the  ordinance  is  concerned. 
It  is  immaterial  whether  it  was  filed  or  not. 

4.  Ordinances — Proof  of, — Ordinances  are  proven  prima  facie  un- 
der the  statute,  when  printed  in  book  or  pamphlet  form  and  published  by 
authority  of  the  village  board.  It  is  not  necessary  that  a  certificate  of 
the  clerk  written  or  printed  be  appended  to  or  accompany  such  book  or 
pamphlet.  It  is  sufficient  if  the  book  or  pampldet  on  its  title  page  or  by 
printed  certificate  of  the  clerk  or  otherwise  on  its  face  purports  to  have 
been  published  by  the  authority  of  the  trustees. 

Memorandnm. — Suit  for  the  violation  of  village  ordinance.  Appeal 
from  the  County  Court  of  Moultrie  County;  the  Hon.  John  D.  Purvis, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D.  1892,  and 
affirmed.    Opinion  filed  October  17,  1892. 

Appellant's  Statement  of  the  Case. 

A  prosecution  brought  by  the  village  of  Lovington,  against 
McGreo^or,  before  a  justice  of  the  peace,  for  the  violation 
of  an  ordinance  prohibiting  the  sale  or  giving  away  of  in- 
toxicating liquor,  resulted  in  a  judgment  against  the  ap- 
pellant. The  cause  was  appealed  to  the  County  Court  of 
Moultrie  County,  resulting  there  also  in  a  judgment  against 
the  appellant,' who  appeals. 

To  reverse  the  judgment  appellant  claims  that  the  justice 
of  the  peace  who  tried  the  cause  had  not  jurisdiction  of  the 
subject-matter  of  the  suit,  and  consequently  jurisdiction 
could  not  be  conferred  upon  the  County  Court. 

The  cause  was  originally  brought  before  Peter  Lux,  a  jus- 
tice of  the  peace.  Appellant  made  affidavit  for  change  of 
venue,  and  the  said  justice,  instead  of  "  transmitting  all  the 
papers  and  documents  belonging  to  the  suit  to  the  nearest 
justice  of  the  peace  in  the  same  district,  who  was  not  of  kin 
to  either  party,  sick,  absent  from  town,  or  interested  in  the 
event  of  the  suit,  as  counsel  or  otherwise,"  as  required  by 
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law  (See  Eevised  Statutes,  Chapter  79,  Sec.  30),  sent  the 
same  to  Jasper  Bright,  who  was  a  justice  of  the  peace  in 
said  district,  and  at  the  same  time  a  trustee  of  the  village  of 
Lovington  (plaintiff),  as  shown  by  admission  of  plaintiff. 
Appellant  questioned  Bright's  jurisdiction  and  refused  to 
defend  before  him  on  account  of  his  interest  in  the  suit.  In 
the  County  Court,  before  the  case  went  to  trial,  he  made  a 
motion  to  dismiss  the  suit  for  the  reason  that  the  justice  who 
tried  the  case  was  interested  in  the  subject-matter  of  the 
suit,  and  therefore  having  no  jurisdiction  to  try  the  cause, 
could  confer  none  on  the  County  Court.  This  motion  clearly 
should  have  been  allowed  in  conformity  to  R.  S.,  Ch.  79, 
Sec.  73,  p.  890. 

Ordinance  referred  to  in  the  opinion  of  the  court : 

Be  it  ordiiinedby  the  President  of  the  Bonrd  of  Trustees  of  the  Village 
of  Lovington:  Section  19.  All  ordinances  passed  by  the  president  and 
board  of  trustees  shall,  before  they  take  effect,  be  filed  in  the  office  of 
the  village  clerk  and  approved  by  the  president  of  said  village  board  and 
duly  publislied,  as  provided  by  the  statute,  within  one  month  after  their 
passage:  Provided^  that  if  the  president  of  said  board  shall  veto  any 
ordinance  so  passed,  said  board  may  pass  the  same  over  such  veto;  and 
any  ordinance  so  passed  shall  take  effect  and  be  in  full  force  ten  days 
after  its  publication,  as  other  ordinances. 

Passed  February  11,  1881.    Approved  February  12,  1881. 

Published  February  28,  1881. 

W.  C.  Dawson,  President. 
Attest:    James  H,  Groves,  Village  Clerk. 

Cebtificate  of  Authentication". 

State  of  Illinois,  County  of  Moultrie,  bs. — I,  Thomas  H.  Curtis, 
village  clerk  of  the  village  of  Lovington,  do  hereby  certify  that  the  fore- 
going is  a  true  and  correct  copy  of  the  revised  ordinances  of  the  village 
of  Lovington,  consisting  of  21  separate  and  distinct  ordinances,  and 
numbered  from  one  to  37,  both  inclusive,  passed  by  the  president  and 
board  of  trustees  of  the  village  of  Lovington,  and  ordered  printed  and 
published  in  book  form  by  said  president  and  board  of  trustees,  the  same 
being  printed  and  published  according  to  law. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
corporate  seal  of  said  village  of  Lovington  on  this,  the  first  day  of  May, 
A.  D.  1890. 

[l.  s.]  Attest:    Thomas  H.  Curtis,  Village  Clerk. 

The  signature  to  said  certificate  being  printed. 


Third  District— May  Term,  1892.        205 

■ —  -  I  ■■  I  I      I  .  ■!       ^M- 

McGregor  v.  Village  of  Lovington. 

Appellant's  Brief. 

It  would  be  a  harsh  rule  that  would  require  one  to  sub- 
mit to  a  trial  before  a  judge  who  was  not  only  interested 
in  the  event  of  the  suit,  but  was  really,  although  not  nom- 
inally, a  party  to  the  suit.  To  require  him  to  do  so,  is  con- 
trary to  all  law.  Cooley's  Const.  Lim.,  410;  Broom's  Legal 
Maxims,  85. 

The  ordinance  under  which  this  suit  was  brought  has 
never  taken  eflfect.  Before  the  village  can  recover  under 
this  ordinance,  it  is  incumbent  upon  it  to  prove  that  at 
the  time  of  the  commission  of  the  alleged  offense  the  ordi- 
nance had  taken  effect.  It  is  not  necessary  for  the  defend- 
ant to  prove  that  it  had  not  taken  effect.  Schott  v.  People, 
89  111.  197;  Newlan  v.  Pres.  &  Trustees  of  Aurora,  14  111. 
365;  Trustees  of  Elizabethtown  v.  Lefler,  23  111.  90;  Booth 
V.  Town  of  Carthage,  67  111.  104. 

J.  R.  &  Walter  Eden,  attorneys  for  appellant. 

Appellee's  Brief. 

The  fact  that  the  ordinance  was  published  by  the  clerk 
in  book  form  by  order  of  the  board  of  trustees  proves  that 
they  were  deposited  in  his  office,  and  if  he  did  not  mark 
them  "  filed  "  that  could  not  affect  the  ordinance.  The  de- 
livery of  a  deed  to  the  recorder  is  a  suificient  filing.  In  the 
clerk's  certificate  he  says,  "  Passed  by  the  president  and 
board  of  trustees  of  the  village  of  Lovington,  and  ordered 
printed  in  book  form  by  said  president  and  board  of  trijstees, 
the  same  being  printed  and  published  according  to  law," 
which  is  a  sufficient  certificate  to  admit  the  ordinances  in 
evidence.  Byars  v.  The  City  of  Mt.  Vernon,  77  111.  468; 
Scott  V.  People,  89  111.  198;  Village  of  Betholto  v.  Conly, 
9  111.  App.  339. 

W.  G.  CooHRAN,  attorney  for  appellee. 

Opinion  of  the  Court,  th^  Hon,  Carroll  C.  Boggs^  Judge, 
This  was  a  prosecution  against  the  appellant  for  a  viola- 
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tion  of  an  ordinance  of  the  village.  It  came  first  for  trial 
before  a  justice  of  the  peace,  who  was  at  the  time,  one  of 
the  village  trustees.  The  appellant,  upon  the  theory  that 
the  justice,  by  reason  of  the  fact  that  he  was  one  of  the 
village  trustees,  could  not  entertain  jurisdiction  of  the  cause, 
moved  its  dismissal. 

The  justice  ruled  that  hfe  was  not  so  incapacitated  by  the 
trusteeship,  and  proceeded  with  the  trial  of  the  case,  in 
which  the  appellant  did  not  participate.  The  result  was  a 
judgment  against  the  appellant,  from  which  he  appealed  to 
the  County  Court.  He  renewed  his  motion  in  the  County 
Court,  where  it  was  again  overruled,  whereupon  the  cause 
was  tried  before  a  jury,  both  parties  participating.  This 
trial  resulted  in  a  verdict  and  judgment  against  the  appel- 
lant, to  reverse  which  he  brings  this  appeal. 

Justices  of  the  peace  are  given  jurisdiction  of  prosecu- 
tions for  the  violation  of  village  ordinances  by  Sec.  69, 
Chap.  24,  Kev.  Stat.,  which  is  the  subject-matter  of  this 
suit.  The  justice  in  question' had  jurisdiction  of  the  person 
of  the  appellant,  and  if  there  was  any  infirmity  affecting 
his  right  to  try  the  case  it  was  because  of  his  official  con- 
nection with  the  village.  Appeals  from  justices  are  wholly 
matters  of  statutory  regulation,  and  the  statute  (Sec.  72, 
Chap.  79  R.  S.)  provides  that  appeals,  so  taken,  shall  be  heard 
and  determined  in  a  summary  manner,  according  to  the  jus- 
tice of  the  case  and  without  exception  to  any  proceeding 
before  the  justice,  unless  it  is  that  such  justico  had  not 
jurisdiction  of  the  subject-matter  of  the  suit.  (Sec.  73, 
Chap.  79.)  By  prosecuting  an  appeal  under  this  statute  the 
appellant  must  be  held  to  have  waived  this  objection,  if  it 
was  ever  good,  as  it  does  not  question  the  jurisdiction  of  the 
subject-matter. 

The  appellant  objected  to  the  introduction  of  the  ordi- 
nance upon  which  the  prosecution  was  based,  in  evidence, 
the  grounds  of  the  objection  being  that  the  ordinance  had 
not  been  tiled  by  the  village  clerk,  and  that  the  certificate  of 
the  clerk  thereto  was  defective. 

Section  46,  Chap.  24,  R.  S.,  requires  all  ordinances  of  a 
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city  or  village  to  be  deposited  in  the  office  of  the  clerk 
before  they  become  effective.  The  village  of  Lovington 
adopted  an  ordinance  to  the  same  effect,  though  in  terms  re- 
quiring the  ordinance  to  be  filed — that  is,  the  word  "  filed  "  is 
used  in  the  ordinance,  instead  of  the  word  "  deposited,"  as 
in  the  statute.  A  paper  is  in  legal  effect  filed  when  it  is 
delivered  to  the  proper  officer  and  by  liiin  received  to  be 
kept  on  file.  The  deposit  with  the  proper  officer  is  the 
thing  essential,  of  which  the  filing  is  but  evidence. 

Depositing  the  ordinance  with  the  clerk  was  in  compli- 
ance with  the  statutory  requirement,  and  is,  w^e  think,  suf- 
ficient so  far  as  the  validity  of  the  ordinance  is  concerned, 
whether  the  ordinance  be  marked  filed  or  not.  The  clerk 
should,  by  placing  the  file-mark  upon  it,  note  the  date  and 
fact  of  its  deposit  in  his  office.  If  deposited,  the  ordinance 
would  not  be  inoperative  simply  because  the  clerk  neglected 
to  file  it. 

The  ordinance  offered  was  printed  in  a  book  or  pamphlet, 
which  pur])orted,  as  the  clerk's  printed  certificate  clearly 
shows,  to  have  been  published  by  authority  of  the  village 
trustees. 

Ordinances  may  so  be  y^Toxen  prima  facie  under  Sec.  65, 
Chap.  25,  of  our  statutes.  Kor  is  it  necessary  that  any  cer- 
tificate of  the  clerk,  written  or  printed,  be  appended  to  or 
accompany  such  w^ork  or  pamphlet.  It  is  sufficient  if  the 
book,  on  its  title  page  or  by  printed  certificate  of  the  clerk, 
or  otherwise  on  its  face,  purports  to  have  been  published  by 
the  authority  of  the  trustees.  To  this  effect  Eagan  v.  Con- 
nelly, 107  III.  458. 

The  proof  thus  made  of  ordinances  is  only  prima  facie 
and  may  be  rebutted,  but  it  \^  prima  facie  proof  of  compli- 
ance with  all  legal  requirements. 

The  appellant  contends  that  he  was  denied  the  right  to  so 
rebut  this  proof. 

Appellant  claimed,  and  in  his  brief  argues,  that  the  ordi- 
nance, to  be  effective,  must  have  been  filed  by  the  clerk  ac- 
cording to  the  liberal  reading  of  the  ordinance  upon  that 
subject,  and  with  this  view  introduced  as  a  witness,  Francis 
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J^ewlin,  village  clerk  of  Lovington,  and  legal  custodian  of 
the  records  of  the  village,  and  propounded  the  following 
question  to  him : 

Question  :    Has  ordinance  No.  4  been  filed  in  your  oflSce  ? 

An  objection  to  this  question  was  entertained,  to  which 
ruling  appellant  excepted.  The  appellant  had,  we  think,  the 
right  to  show  that  the  ordinance  had  not  been  deposited 
for  filing  in  the  office  of  the  clerk,  but  we  think  it  imma- 
terial whether  it  had  been  marked  filed  or  not.  The  ques- 
tion was  irrelevant  and  the  objection  to  it  therefore 
properly  sustained. 

Various  objections  made  touching  the  alleged  insufficiency 
of  the  certificate  of  the  village  clerk,  which  is  appended  to 
the  printed  ordinances,  do  not  require  consideration,  if  we 
are  right  in  the  conclusion  hereinbefore  expressed  that  no 
certificate  whatever  is  required.  Finding  no  error,  the  judg- 
ment must  be  affirmed. 


McGregor  v.  Tillage  of  Lovingtoti. 

1.  Proof  of  Ordinances— 'Certificate  of  Village  C7erA:.— Village  ordi- 
nances may  be  proved  by  the  production  of  a  printed  hook  of  ordinances 
purporting  to  be  published  by  the  order  or  authority  of  the  village  trustees. 

2.  Certificate  of  the  Village  Clerk — Sufflciency— Surplusage. — Where  a 
village  ordinance,  contained  in  a  printed  book  of  ordinances  purporting 
to  be  published  by  the  order  or  authority  of  the  village  trustees,  accom- 
panied by  the  printed  certificate,  including  the  signature  of  the  clerk,  was 
admitted  in  evidence,  it  v:as  held  that  the  certificate,  including  the 
name  of  the  clerk,  being  in  print,  would  be  wholly  insufficient  if  a  cer- 
tificate of  the  clerk  was  necessary.  In  this  case  being  unnecessary,  it 
was  mere  surplusage. 

3.  Publication  of  Ordinances  by  Authority,  etc. — How  S?iown. — The 
fact  that  the  book  of  ordinances  was  published  by  the  authority  of  the 
village  trustees  may  be  shown  by  a  printed  statement  to  tliat  effect  itself. 

Memorandnm. — Suit  for  the  violation  of  a  village  ordinance.  Appeal 
from  County  Court  of  Moultrie  County;  the  Hon.  John  D.  Purvis, 
County  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D. 
1892,  and  affirmed.    Opinion  filed  October  17,  1892. 
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Appellant's  Statement  of  the  Case. 

This  is  a  prosecution  brought  by  the  village  of  Lovington 
against  McGregor,  before  a  justice  of  the  peace,  for  the  vio- 
lation of  an  ordinance  prohibiting  the  sale  or  giving  way  of 
intoxicating  liquor,  resulting  in  a  judgment  against  the  ai> 
pellant.  The  cause  was  appealed  to  the  County  Court  of 
Moultrie  County,  resulting  there  also  in  a  judgment  against 
the  appellant.    He  appeals  again  to  this  couiii. 

J.  R.  &  "Walter  Eden,  attorneys  for  appellant. 

W.  G.  CocHEAN,  attorney  for  appellee. 

Opinion  of  the  Court,  tfie  lion,  Carroll  C.  Boggs^  Jvdge. 

The  appellant  was  adjudged  guilty  of  a  violation  of  an 
ordinance  of  the  village;  hence  this  appeal. 

The  only  complaint  is  that  the  proof  does  not  show  that 
the  ordinance  was  in  force  at  the  time  of  the  commission  of 
the  offense. 

Sec.  47,  Chap.  24,  Eevised  Statutes  (Starr  &  Curtis),  pro- 
vides that  all  ordinances,  before  they  take  effect,  shall  be  de- 
posited in  the  office  of  city  or  village  clerk.  An  ordinance 
of  the. appellee  village,  intended  evidently  only  as  a  recogni- 
tion of  this  statutory  requirement,  provides  that  all  ordi- 
nances of  the  village  shall  h^  filed  in  the  office  of  the  village 
clerk  before  taking  effect. 

Appellant  insists  that  there  is  no  proof  that  the  ordi- 
nance which  he  was  charged  with  having  violated  had  been 
deposited  or  filed  with  the  clerk.  A  printed  book  of  ordi- 
nances of  the  village  was  introduced  in  evidence,  which  we 
think  wdi&  primu  facie  proof  of  the  due  enactment  of  such 
ordinance  and  of  compliance  with  all  statutory  requirements 
affecting  the  ordinances.  The  ordinance  of  which  the  ap- 
pellant stood  charged  with  a  violation  is  shown  by  the  book 
of  ordinances  to  have  been  in  fuU  force  and  effect  before 
the  commitment  of  the  offense.  It  is,  however,  contended 
that  the  certificate  of  authentication  attached  to  the  book 
of  ordinances  is  fatally  defective,  (1)  because  the  clerk  who 
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makes  the  certificate  does  not  certify  that  he  is  the  custo- 
dian of  the  ordinances;  (2)  because  the  certificate  is  not  under 
the  "hand  of  the  clerk."  The  certificate,  including  the 
name  of  the  clerk,  is  in  print,  and  would  be  wholly  insuf- 
ficient if  a  certificate  was  necessary. 

Ordinances  may  be  proved  by  the  certificate  of  the  clerk, 
tinder  the  seal  of  the  corporation  (Sec.  Q6,  Chap.  24,  Eev\ 
Stat.  Starr  &  Curtis),  and  when  this  mode  of  proof  is 
adopted,  the  authentication  must  be  in  compliance  with  Sees. 
13, 14,  15  and  16  of  Chap.  51  R.  S.,  entitled  Evidence,  one 
requirement  being  that  the  certificate  be  under  the  hand  of 
the  clerk. 

Ordinances  may,  however,  be  proved  by  the  production  in 
evidence  of  a  printed  book  of  ordinances  purporting  to  be 
published  by  the  order  or  authority  of  the  village  trustees. 
Sec.  6G,  Chap.  24,  llev.  Statutes;  Lindsay  v.  Chicago,  115 
111.  120. 

The  latter  mode  was  adopted  in  the  case  at  bar.  It  was, 
therefore,  immaterial  whether  such  ordinances  were  authen- 
ticate<i  otherwise  than  by  the  production  of  the  printed 
book  of  ordinances. 

The  book  introduced  purported  to  contain  the  ordinances 
of  the  village,  and  to  show  when  they  took  effect,  and  upon 
its  face  purported  to  be  published  by  the  order  of  the  village 
trustees. 

This  is  snfRcient  pri?n  a  facie  proof  of  the  validity  of  the 
ordinance  and  of  compliance  with  all  prerequisites  of  the 
statute,  including  the  deposit  of  the  ordinance  with  the 
clerk,  and  the  filing  thereof  by  him,  if  such  be  a  prerequi- 
site.    Lindsay  v.  Chicago,  sxipra. 

That  the  book  was  published  by  the  order  or  authority 
of  the  village  trustees  may  be  shown  by  a  printed  statement 
to  that  effect  in  the  book  itself.  Eagan  v.  Connelly,  107 
111.  458. 

No  reason  appearing  for  a  reversal  of  the  judgment,  it  is 
affirmed. 
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V 


McGregor  t.  Tillage  of  LoTington. 

1.  Cities  and  Villages— Ordinances  Void  as  Against  Public  Poliaj, 
etc. — An  ordinance  providing  that  **  No  person,  except  peace  officers, 
shall  carry  or  wear  under  his  or  her  clothing,  or  concealed  about  his  or 
her  person,  any  pistol,  revolver,  slung-shot,  knuckles,  bowie  knife,  dirk, 
dagger  or  any  other  dangerous  or  deadly  weapon,  without  the  written 
permission  of  the  president  of  the  board  of  trustees  of  said  village,"  is 
invalid  as  against  public  policy,  as  weU  as  being  without  authority  of  law, 
vesting,  as  it  does,  unlimited  and  arbitrary  power  in  the  president  of  the 
board  of  trustees  to  say  who  should  and  who  should  not  carry  concealed 
weapons,  and  that  it  is  also  invalid  as  not  being  in  harmony  with  the 
enactment  of  the  statute  upon  the  same  subject. 

2.  Ordinances  Partly  Valid  and  Partly  Invalid. — An  ordinance  can 
not  be  valid  in  part  and  in  part  invalid  so  tliat  the  court  can  reject  the 
invalid  portion  and  support  the  residue. 

Memorandnm.  —  Prosecution  under  a  village  ordinance.  Appeal 
from  a  judgment  of  conviction  rendered  by  the  Circuit  Court  of  Moul- 
trie County;  the  Hon.  Edward  P.  Vail,  Circuit  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  A.  D.  1892.  Ox^inion  filed  October 
17, 1892. 

The  opinion  states  the  case. 

John  K.  &  Walter  Eden,  attorneys  for  appellant, 
•  W.  G.  CocHBAN,  attorney  for  appellee. 

Opinion  of  the  Court,  the  Hon,  George  W,  WaU,  Judge, 

This  was  a  prosecution  by  the  vilhige  of  Lovington 
against  H.  B.  McGregor  for  an  alleged  violation  of  an  ordi- 
nance of  the  village  in  relation  to  carrying  concealed 
weapons. 

The  village  recovered  a  judgment  in  the  Circuit  Court, 
and  the  record  is  brought  here  by  the  appeal  of  the  defend- 
ant. 

The  only  important  question  in  the  case  is  as  to  the  va- 
lidity of  the  ordinance  upon  which  the  prosecution  was 
based.    It  reads  as  follows; 
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Sec.  27.  No  person  except  peace  officers  shall  carry  or 
wear  under  his  or  her  clothing,  or  concealed  about  his  or 
lier  person,  any  pistol,  revolver,  slung-shot,  knuckles,  bowie 
knife,  dirk,  dagger,  or  any  other  dangerous  or  deadly* 
weapon,  without  the  written  permission  of  the  president  of 
the  board  of  trustees  of  said  village. 

It  is  conceded  by  counsel  for  appellant  that  the  Stat<5 
has  delegated  to  municipalities  (such  as  this  one)  power 
to  pass  ordinances  prohibiting  the  carrying  of  concealed 
weapons,  but  it  is  argued  that  the  power  thus  conferred 
has  not  been  properly  exercised  in  the  present  instance, 
and  hence  the  ordinance  is  void. 

We  are  inclined  to  regard  the  position  of  appellant  as 
well  taken. 

Admitting  the  power  of  the  village  to  legislate  on  the 
subject,  it  could  not  delegate  the  power  or  any  substantial 
part  of  it  to  any  officer  or  private  citizen. 

Here  was  a  trust  created  for  a  public  purpose  and  it  was 
not  assignable. 

When  the  village  provided  that  the  written  permission 
of  the  president  of  the  board  of  trustees  should  exempt  the 
person  holding  it  from  the  operation  of  the  ordinance  it  in 
effect  gave  that  official  power  to  say  who  should  and  who 
should  not  carry  concealed  weapons.  In  other  words  it 
delegated  to  the  president  of  the  board  a  power  whijh 
had  been  delegated  by  the  State  to  the  village.  Such  was 
its  direct  effect.  ^ 

Again,  it  is  against  public  policy  as  well  as  without  au- 
thority of  law  to  vest  such  unlimited  and  arbitrary  power 
in  a  single  individual. 

It  is  only  by  virtue  of  the  police  power  of  the  State,  based 
upon  considerations  of  public  necessity  in  respect  to  the 
peace  and  good  order  of  society,  that  the  natural  right  to 
carry  a  weapon  can  be  denied,  and  it  is  essential  that  such 
power  be  exercised  strictly  in  pursuance  of  law  and  in  ac- 
cordance with  sound  legal  principles. 

To  give  the  chief  executive  officer  of  the  village  such  au- 
thority as  here  attempted  would  be  unsound  in  principle 
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and  in  the  great  majority  of  instances  would  be  found  ex- 
ceedingly unfortunate  in  practice.  It  is  for  the  law,  by  fixed 
and  definite  provisions,  to  declare  when  and  by  whom  such 
weapons  may  be  carried. 

It  is  not  competent  for  the  president  of  the  board  to  so 
declare  in  the  first  instance,  nor  can  he  be  clothed  with 
such  power  by  the  village.  The  law  should  operate  on  all 
alike,  and  it  can  not  be  left  to  the  uncontrolled  will  of  one 
man  to  exempt  any  one  or  more  from  its  provisions.  "What- 
ever exemptions  are  to  be  made  must  appear  in  the  law 
itself.  If  they  are  left  to  the  discretion  of  one  man  he  be- 
comes thereby  the  law-giver,  a  thing  not  to  be  tolerated  under 
the  established  system  of  government.  A  further  objection, 
urged  with  force  and  which  we  regard  as  tenable,  is  that  the 
provision  here  found  is  not  in  harniony  with  the  enactment 
of  the  statute  on  the  same  subject.  The  following  author- 
ities are  more  or  less  in  support  of  the  views  above  an- 
nounced :  Cooley's  Const.  Lim.,  2d  Ed.,  198;  lb.  204, 205;  lb. 
392;  City  of  Chicago  v.  Kumpflf,  45  111.  90;  E.  St.  Louis  v. 
Wehrung,  50  111.  28;  Tugman  v.  City  of  Chicago,  78  111.  405. 

It  is,  however,  argued  by  counsel  for  the  village  that  an 
ordinance  may  be  good  in  part  and  invalid  in  part,  and  that 
in  such  case  the  court  will  reject  the  invalid  portion  and 
support  the  residue. 

We  think  this  case  is  clearly  not  within  the  well  settled 
rule  applicable  in  such  matters.  East  St.  Louis  v.  Wehrung, 
supra;  Cooley's  Const.  Lim.,  2d  Ed.,  Sec.  178-9. 

In  our  opinion  the  section  is  clearly  invalid  and  the  vil- 
lage had  therefore  no  cause  of  action.  The  judgment  will 
be  reversed. 


Coverdale  y.  Curry* 


1.  Forcible  Entry, ^Where  a  person  entered  upon  the  possession  of 
another  without  his  consent,  and  by  removing  the  fence  and  resetting 
the  same,  took  possession  of  a  strip  or  parcel  thereof,  it  is  a  forcible 
entry  under  the  terms  of  the  statute  and  sufficient  to  support  the  action. 
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Memorandum. — Forcible  entry  and  detainer.  Appeal  from  the  Cir- 
cuit Court  of  Vermilion  County;  the  Hon.  Ferdinand  Book  Walter, 
Circuit  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D. 
1892,  and  affirmed.     Opinion  filed  October  17,  1892. 

•   Appellant's  Statement  of  the  Case. 

The  appellee  brought  this  suit  in  justice's  court  in  forci- 
ble detainer  to  obtain  possession  of  a  strip  of  land  claimed 
to  have  been  taken  by  appellant.  The  finding  and  judg- 
ment were  for  appellee.  Appeal  was  pra3'ed  and  allowed. 
Bond  filed  and  approved.  In  the  Circuit  Court  a  trial  de 
novo  was  had,  and  finding  by  the  circuit  judge  without  the 
intervention  of  a  jury,  for  appellee. 

Appellant's  Brief. 

The  fence  was  north  of  the  line,  and  it  has  only  been 
moved  Co  the  true  line  by  appellant;  he  did  not  take  posses- 
sion of  more  than  he  owned  and  was  entitled  to  the  imme- 
diate possession  of.  This  being  the  case,  the  question  arises : 
Is  a  party,  who  is  entitled  to  the  immediate  possession  of 
land  or  premises,  and  can  enter  the  same  in  a  peaceable  man- 
ner, even  though  occupied  by  another,  liable  to  an  action  of 
forcible  entry  and  detainer  ?  The  Supreme  and  Appellate 
Court  have  both  answered  this  question  in  the  affirmative. 
Dearborn  Lodge  v.  Kline,  115  111.  177;  Lee  v.  Town  of 
Mound  Station,  118111.316;  City  of  Bloomington  v.  Brophy, 
32  111.  App.  400. 

The  possession  of  plaintiff,  if  he  had  any,  was  held  by 
mere  sufferance  so  far  as  the  evidence  in  this  case  discloses, 
as  he  does  not  claim  to  own  this  strip;  hence  his  possession 
was  subordinate  to  appellant,  the  real  owner.  Lee  v.  Mound 
Station,  118  111.  316;  Maloney  v.  Shattuck,  15  IlL  App.  44. 

Wm.  A.  TouNo,  attorney  for  appellant. 

Appellee's  Brief. 

Title  can  not  be  tried  in  a  summary  action  of  this  kind. 
Stillman  v.  Palis,  134  111.  532,  affinning  Stillman  v.  Palis,  34 
IlL  App.  540;  Smith  v.  Ro&g,  45  IlL  251. 
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In  case  of  Fort  De«arborTi  Lodge  v.  Klein,  115  111.  177, 
cited  by  appellant,  the  Supreme  Court  decided  but  one  ques- 
tion: "That  the  plea  of  liberum  tenemenium  is  a  proper 
plea  in  action  of  trespass  quare  clausvm  fregit^  and  that  it 
was  error  to  instruct  the  jury  to  disregard  it"  Gage  v. 
Hampton,  127  111.  87. 

Possession  of  land  may  be  held  in  different  modes:  by 
enclosure,  by  the  erection  of  buildings,  or  by  any  use  that 
clearly  indicates  an  appropriation  to  the  use  of  the  person 
claiming  to  hold  the  property.  Gage  v.  Hampton,  127  111. 
87. 

Common  law  right  of  entry  has  been  taken  away  in  this 
State  by  statute,  and  any  entry  is  forcible  within  the  mean- 
ing of  the  statute  that  is  made  agswnst  the  will  of  the  occu- 
pant. Gage  V.  Hampton,  127  III.  87;  Keeder  etal.  v.  Purdy 
et  ux.,  41  111.  279. 

The  record  fails  to  show  that  any  evidence  offered  by  ap- 
pellant was  rejected  by  the  court,  and  as  no  propositions 
were  submitted  to  be  held  as  the  law  by  the  court  in  the 
decision  of  the  case,  the  question  of  error  on  the  part  of  the 
trial  court  in  its  construction  of  the  law  governing  this  case 
can  not  be  raised  on  appeal.  First  Nat.  Bank  of  Chicago 
V.  Northwestern  Nat.  Bank  of  Chicago,  29  N.  E.  Rep.  '^'^^ 
(Illinois  Supreme  Court). 

O.  A.  MoFarland,  attorney  for  appellee. 

Opinion  op  the  Court. 

This  was  an  action  of  forcible  entry  and  detainer  com- 
menced before  a  justice  of  the  peace  and  removed  by  appeal 
to  the  Circuit  Court. 

The  case  was  tried  by  the  court,  a  jury  being  waived  by 
consent  of  parties,  and  the  finding  was  for  plaintiff.  Judg- 
ment was  entered  accordingly,  and  the  defendant,  by  fur- 
ther appeal,  brings  the  record  to  this  court. 

There  is  no  question  that  appellant  entered  upon  the  pos- 
session of  the  appellee  without  the  consent  of  the  latter, 
And  by  removing  the  fence  and  resetting  the  same,  took  pos- 
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session  of  tho  parcel  in  question.  It  is  insisted,  under  tho^ 
decision  in  Fort  Dearborn  Lodge  v.  Klein,  115  III.  177,  that 
thereby  no  cause  of  action  arose  to  the  appellee. 

We  are  inclined  to  think  the  evidence  shows  such  a  forci- 
ble entry  as  to  bring  the  case  within  the  terms  of  our  stat- 
ute, and  further,  that  there  was  no  competent  proof  that 
appellant  was  the  owner  of  the  premises  in  dispute.  So 
that  in  any  proper  view  of  the  case  the  Klein  case,  sujrray  is 
not  in  point.  Gage  v.  Hampton,  127  111.  87.  The  judg- 
ment will  be  affirmed. 


Starne  Coal  Co.  t.  Ryan. 

1.  Verdict  Against  the  Weight  of  Testimony, — Where  the  evidence 
fails  to  show  that  the  injury  in  question  was  occasioned  by  the  failure 
of  the  defendant  to  discharge  its  duty  toward  the  plaintiff  as  an  em- 
ploye in  respect  to  matters  alleged  in  the  declaration,  there  can  be  no 
recovery. 

Memorandnm. — Action  for  personal  injuries.  Appeal  from  a  judg- 
ment in  favor  of  the  plaintiff  rendered  by  the  Circuit  Court  of  Sanga- 
mon County;  the  Hon.  James  H.  Creighton.  Circuit  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,*  A.  D.  1892.  Opinion  filed  October 
17,  1892. 

The  opinion  states  the  case. 

Palmers  &  Shutt,  attorneys  for  appellant. 

Orendorff  &  Patton,  attorneys  for  appellee. 

Opinion  of  the  Court,  The  Hon.  Carroll  G.  BoggSy  Judge. 

The  appellee,  while  in  the  employ  of  the  appellant  com- 
pany as  a  driver  of  coal  cars  on  a  track  in  its  mine,  was  thrown 
from  a  car  and  injured.  This  is  an  appeul  from  a  judgment 
in  his  favor  because  of  such  injuries. 

The  declaration  contained  three  counts,  the  gravamen  of 
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the  charge  in  each  being  that  the  appellant  company  negli- 
gently suffered  a  portion  of  the  track  of  its  road  in  the  mine 
to  become  and  remain  in  bad  and  unsafe  repair  and  condi- 
tion, and  that  by  reason  thereof  the  car  upon  which  appellee 
was  riding  and  driving  left  the  track,  causing  the  injuries 
complained  of.  It  is  not  contended,  either  in  the  pleading, 
argument  or  proof,  that  the  original  construction  of  the 
track  was  defective  or  faulty,  but  the  sole  charge  is  an 
alleged  failure  to  keep  and  maintain  it  in  a  good  and  safe 
condition. 

The  injury  was  received  at  a  point  where  the  track  passed 
upon  a  somewhat  descending  grade  through  a  rather  dark 
entry.  The  appellee  was  driving  a  mule  attached  to  a  train 
of  three  cars,  upon  the  front  one  of  which  he  was  rid- 
ing. He  came  down  the  track  at  a  rather  rapid  rate,  the 
mule  according  to  the  testimony  being  in  a  "  lope,"  when 
the  car  "jumped"  the  track  and  threw  him  against  one  of 
the  props  of  the  mine.  He  had  been  employed  as  a  driver 
in  this  mine  for  some  ten  months  and  had  been  driving 
through  the  entry  in  which  he  was  hurt  for  three  weeks 
during  which  time  he  passed  and  repassed  frequently  over 
the  place  where  he  was  hurt,  often  passing  there  as  he  testi- 
fies fifteen  to  twenty  times  per  day. 

On  the  day  that  he  w^as  hurt  he  began  Avork  at  7:30  in  the 
morning,  passed  the  place  in  question  seven  times,  and  was 
passing  it  for  the  eighth  time  when  the  accident  occurred. 

His  testimony  is  that  h'fe  observed  nothing  wrong  with 
the  track  during  any  of  the  trips  prior  to  the  last  one,  and 
he  thinks  there  was  nothing  wrong  before  that;  that  the  car 
jumped  the  track  because  the  end  of  one  of  the  rails  of  the 
track  was  turned  in  at  the  joint ;  that  it  could  not  have 
been  in  that  condition  when  h^  passed  there  on  the  preced- 
ing trips,  nor  when  another  driver  passed  down  over  it  in 
advance  of  him  or  that  driver  would  have  been  thrown  off. 
If  this  be  correct,  the  displacement  of  the  rail  was  such  a 
sudden  occurrence  that  a  right  of  recovery  could  not  be 
placed  upon  the  idea  that  the  appellant  company  should  have 
discovered  and  remedied  it  in  the  short  time  which  elajjsed 
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between  the  trips  made  by  the  appellee.  If  a  right  of  re- 
covery exists  it  must  be  based  upon  some  negligence  of  the 
appellant  company  by  reason  whereof  the  rail  was  displaced 
or  not  retained  in  its  place. 

The  appellee  contends  that  the  tie,  upon  which  the  rail 
rested  and  to  which  it  ought  have  been  securely  nailed,  was 
defective  and  insufficient  to  hold  the  nails  or  the  rail,  and 
for  that  reason  the  rail  was  moved  from  its  place  at  the  end 
where  it  should  join  with  the  next  rail.  To  support  this 
contention  and  as  the  only  evidence  in  its  support  the  ap- 
pellee sought  to  show  that,  immediately  after  he  was  injured 
and  before  the  cars  from  which  he  fell  were  moved,  a  new 
tie  was  placed  in  the  track. 

From  this,  if  true,  it  might  reasonably  be  inferred  that 
the  track  was  unsafe  with  the  ties  already  there,  and  that 
another  tie  was  necessary  to  put  the  track  in  good  and  safe 
condition  for  use. 

Upon  this  point,  in  behalf  of  the  appellee,  J.  R.  Bums  tes- 
tified that  he  saw  Michael  Lynch,,  appellant's  road-master, 
putting  a  tie  in  the  track  immediately  in  the  rear  of  the 
car  that  left  the  track,  before  such  car  was  moved  after  the 
accident;  and  Michael  Laudregan,  also  a  witness  for  the 
appellee,  testified  that  he  saw  Lynch  there  at  the  time  with 
a  tie  in  his  hands  and  that  he  seemed  to  be  working  at  the 
track.  This  was  all  the  testimony  favorable  to  the  appellee 
on  this  point. 

Lynch  testified  that  he  went  at  once  to  the  place  of  the 
accident,  found  two  cars  off  the  track,  replaced  them,  ex- 
amined the  track  and  the  iron  rails  carefully  to  see  that 
they  were  safe  for  use,  and  found  them  in  good  condition ; 
that  he  had  a  wooden  gauge  used  for  ascertaining  whether 
the  track  is  level,  and  that  he  and  Michael  Hickey,  who 
was  assisting  him,  placed  this  gauge  upon  the  track  to  see 
that  it  was  level;  that  he  had  no  tie  there;  did  not  find  it 
necessary  to  use  one,  and  did  not  use  one ;  that  the  rail  was 
not  bent  nor  turned  in  at  the  joint,  but  that  the  track  was 
in  good  and  safe  condition  for  use,  and  they  began  at  once 
and  continued  hauling  cars  over  it  after  the  accident  as  be- 
fore. 
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John  Hickey,  a  coal  miner,  stated,  as  a  witness,  that  ho 
was  with  Lynch,  assisting  in  the  work,  and  remained  with 
him  until  the  cars  were  running  again  over  the  track;  that 
he  examined  the  track  and  the  rails,  testing  the  rail  care- 
fully with  a  hammer;  that  there  was  nothing  wrong  with 
either;  that  he  and  Lynch  gauged  the  track  and  found  it 
level ;  that  no  tie  was  removed,  nor  was  a  tie  put  in  the 
track ;  that  it  was  not  necessary  to  put  one  in.  That  the 
cars  were  hoisted  on  the  track  and  the  track  at  once  used 
for  the  passage  of  cars  as  before. 

George  Courdice,  engineer  of  the  mine,  and  Comack 
Cunningham,  official  state  inspector  of  mines,  officially  ex- 
amined the  track  at  the  place  in  question  the  next  day  after 
the  appellee  was  injured.  Both  testified  that  the  track  and 
the  rails  were  in  good  and  safe  condition  ;  that  they  saw 
nothing  to  indicate  that  a  tie  had  been  placed  in  the  track, 
and  that  if  such  had  been  done  indications  of  the  work 
would  have  been  found ;  that  there  were  no  such  indica- 
tions. Both  join  in  the  opinion  that  no  tie  had  been  placed 
in  the  track. 

The  state  inspector,  with  a  lamp  and  hammer,  examined 
carefully  the  rail  and  spikes  by  which  it  was  attached  to 
the  ties,  and  could  find  nothing  indicating  that  any  change 
whatever  had  been  made  in  the  track,  the  rail  or  the  ties. 

"We  do  not  think  that,  under  this  evidence,  the  jury  were 
warranted  in  finding  that  a  tie  was  placed  in  the  track,  as 
claimed.  Such  a  conclusion  seems  to  us  to  be  manifestly 
against  the  greater  weight  of  the  testimony. 

It  would  appear  more  reasonable  to  conclude  that  Burns, 
in  the  darkness  prevailing  in  the  entry,  mistook  for  a  tie  the 
gauge  which  Lynch  and  Hickey  were  using,  than  to  con- 
clude that  both  Lynch  and  Hickey  willfully  and  knowingly 
testified  falsely,  and  that  they  did  break  the  ground  and 
place  a  tie  in  the  track,  in  such  manner  as  to  leave  no  dis- 
cernible trace  of  the  work. 

If  this  view  is  correct,  the  evidence  fails  to  show  that  the 
injury  received  by  the  appellee  was  occasioned  by  the  fail- 
ure of  the  appellant  company  to  discharge  its  duty  toward 
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the  ai)pellee  as  its  employe  in  the  respect  cliarged  in  the 
declaration.  In  the  absence  of  such  proof  there  can  be  no 
recovery. 

We  do  not  think  the  instructions  given  by  the  court  for 
the  a])pellee  open  to  the  objection  urged  against  them,  but 
think  appellant's  motion  for  a  new  trial  should  have  been 
granted  for  the  reasons  indicated.  The  judgment  must  be 
reversed  and  the  cause  remanded. 


The  People,  etc.,  use  of,  etc.  t.  Ochiltree  et  al. 

1.  Administrator* 8  Bond — Statute  of  Limitations. — In  an  action  by 
the  heirs  of  a  deceased  person  against  the  administrator,  and  the  sureties 
upon  his  official  bond,  it  appeared  that  the  bond  was  given  in  1865,  and 
that  in  1872  the  administrator  made  a  rejxjrt  showing  a  balance  in  his 
hands  of  $1,228.50,  which  was  approved  by  the  court,  and  distribution 
ordered.  The  administrator  paid  out,  accordingly,  to  all  the  heirs  a  part 
of  their  shares,  and  all  except  two  in  full;  that  no  further  step  was 
taken  until  October,  1891,  when  the  administrator  presented  his  final 
report  and  asked  to  be  discharged,  objections  being  filed,  etc.  The 
County  Court  found  a  balance  remaining  in  his  hands,  and  ordered  him 
to  pay  over  the  same  in  thirty  days.  This  he  declined  to  do,  and  a  suit 
upon  his  bond  was  the  result.  On  the  question  whether  an  action  could 
be  maintained  upon  the  bond  for  an  account  of  moneys  collected,  but 
not  reported,  prior  to  the  report  of  1872,  it  was  held  that  it  could  not, 
more  than  than  sixteen  years,  the  statutory  period  of  limitation,  having 
elapsed  since  the  making  of  the  report  in  1872. 

2.  Limitations— Exe7npt ion  of  Trusts. — The  doctrine  of  exemption 
of  trusts  from  the  operation  of  the  statute  of  limitations  is  not  recog- 
nized in  proceedings  at  law.  Strictly  speaking,  a  trust,  in  its  technical 
sense,  is  known  only  in  equity,  and  to  exempt  it  from  the  bar  of  the  statute 
it  must  be  of  the  kind  belonging  exclusively  to  the  jurisdiction  of 
equity.  Wlienever  a  so-called  trust  matter  is  cognizable  at  law,  it  is 
not  withdrawn  from  the  operation  of  the  statute,  but  is  subject  thereto. 

Memorandum. — Action  of  debt  on  an  administrator's  bond.  Appeal 
from  a  judgment  in  favor  of  the  defendants  rendered  by  the  Circuit 
Court  of  Champaign  County;  the  Hon.  Francis  M.  Wright,  Circuit 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D.  1892,  and 
affirmed.     Opmion  filed  October  17,  1892. 
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Appellants'  Statement  of  the  Case. 

On  November  20,  1865,  defendants,  John  R.  Ochiltree 
and  Elizabeth  Custer,  were  granted  letters  of  administration 
upon  the  estate  of  Jacob  M.  Custer,  deceased,  by  the  County 
Court  of  Champaign  County,  and  on  that  day,  with  defend- 
ant M.  B.  Custer  and  others,  executed  the  bond  in  suit.  At 
the  August  term,  1872,  upon  an  ex  parte  report  made  by 
defendant  Ochiltree,  the  same  court  ordered  a  distribution 
of  personal  assets  of  the  estate  among  the  heirs,  but  of  this* 
action  of  the  court  the  heirs  had  no  prior  notice. 

On  October  6,  1891,  Ochiltree  filed  his  report  in  the 
same  court,  showing  a  compliance  with  this  order  of  distri- 
bution, and  asked  to  be  discharged  as  administrator.  Notice 
to  the  heirs  of  J.  M.  Custer  was  given  by  publication,  and 
the  cause  set  for  hearing  on  November  23,  1891.  On  this 
day  the  heirs  for  whose  use  this  suit  is  brought,  appeared, 
filed  objections  to  the  report,  and  insisted  that  money  unac- 
counted for  had  come  into  Ochiltree's  hands.  A  trial  was 
had  and  the  court,  finding  that  Ochiltree  had  received 
$1,072.98  more  than  he  had  accounted  for,  an  order  was 
entered  requiring  him  to  i)ay  to  the  heirs  of  said  estate  said 
sum  within  thirty  days.  Suit  was  brought  upon  the  bond 
to  enforce  payment  of  this  sum  by  the  plain  tiffs  jointly,  who 
are  shown,  by  the  evidence,  to  be  the  heirs  of  Jacob  M. 
Custer.  A  failure  to  pay  this  sum  of  mojiey  is  the  breach 
of  the  bond  set  forth  in  the  declaration,  and  upon  which  the 
trial  was  had,  under  a  stipulation  that  all  defenses  might  be 
made  the  same  as  if  specially  pleaded. 

Appellants'  Brief. 

Though  this  bond  was  executed  more  than  ten  years  be- 
fore the  suit  was  brought,  yet  the  statute  of  limitations  has 
not  barred  this  action.  The  statute  only  runs  from  the 
time  when  suit  might  have  been  brought  upon  the  cause  of 
action.    Di<56erson  v.  Merriman,  100  111.  342. 

It  is  insisted  that  the  statute  of  limitations  n])plio.s  to 
claims  by  heirs  against  administrators,  for  the  reason  that 
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the  trust  relation  is  not  of  the  "  kind  belonging  exclusively 
to  the  jurisdiction  of  a  court  of  e(juity."  The  law  is  well 
settled  that  the  county  courts  of  Illinois,  when  adjusting  the 
accounts  of  executors,  administrators  and  guardians,  act  as 
courts  of  equity  with  plenary  powers.  Wadsworth  v. 
McConnell,  104  111.  369 ;  Brandon  v.  Brown,  106  111.  519  ; 
Millard  v.  Harris,  119  111.  185  ;  Estate  of  Corrington,  124 
lU.  363 ;  Winslow  v.  Leland,  128  111.  304. 

J.  O.  CuNNiNGHA3r,  attomcy  for  appellants. 

Appellees'  Brief. 

The  right  of  action  accrued  to  these  parties  at  the  time 
of  making  the  report  in  August,  1872,  and  they  can  not  bring 
a  suit  to  recover  the  same  now,  because  it  is  clearly  barred 
by  the  statute  of  limitations. 

"  The  action  could  have  been  brought  when  the  breach 
first  occurred,  and  a  recovery  then  had  upon  the  bond  for 
the  same  amount  as  might  have  been  recovered  at  any  later 
period."  The  Governor,  etc.  v.  Woodworth,  63  lU.  254; 
Scheel  v.  Eidman,  77  111.  303. 

In  treating  of  the  subject  of  the  statute  of  limitations  as 
applied  to  trusts,  we  call  the  attention  of  the  court  to  the 
case  of  The  Governor  v.  Woodworth,  63  111.  254.  On  page 
258,  at  the  bottom  of  the  page,  the  court  say :  "  There  are 
trusts  that  are  never  brought  within  its  operation,  but  they 
are  usually  such  only  as  can  be  enforced  and  controlled  in  a 
court  of  equity.  Such  a  trust  must  be  direct,  and  belong 
exclusively  to  the  jurisdiction  of  a  court  of  equity,  and  the 
question  must  arise  between  the  trustee  and  the  cestui  qxie 
trust  But  where  there  is  aremedv  at  law,  that  the  statute 
may  be  interposed  as  a  defense,  is  believed  to  be  a  princi- 
ple uniformly  rdco^nize:!,  and  acted  upon  in  courts  of  law." 

In  the  case  of  Hayward  v.  Gunn,  82  111.  385,  in  passing 
upon  the  question  of  the  application  of  the  statute  of  limita- 
tions to  trusts,  the  court  say,  on  page  389 :  "  To  exempt  a 
trust  from  the  bar  of  the  statute,  it  must  be,  first,  a  direct 
trust ;  second,  it  must  be  of  the  kind  belonging  exclusively 
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to  the  jurisdiction  of  a  court  of  equity ;  and  third,  the 
question  must  arise  between  the  trustee  and  the  cestui  que 
trust f*  citing  Angell  on  Limitations,  Chap.  16,  Sec.  166,  and 
63  111.  254. 

J.  L.  Eat,  attorney  for  appellees. 

• 

Opinion  of  the  Court. 

This  was  an  action  of  debt  on  a  bond  given  by  Ochiltree 
as  administrator  of  the  estate  of  Custer.  The  suit  was 
against  the  administrator  and  his  sureties  for  the  use  of  the 
heirs  of  the  decedent,  jointly. 

The  case  was  tried  by  the  Circuit  Court,  a  jury  being 
waived,  and  judgment  was  entered  for  the  defendants.  It 
appears  that  this  bond  was  given  on  the  2(Uh  of  November, 
1865;  that  at  the  August  term,  1872,  of  the  County  Court, 
the  administrator  presented  his  report,  showing  a  balance 
in  his  hands  of  $1,228.50,  which  was  approved  by  the  court 
and  distribution  thereof  between  the  widow  and  heirs  was 
thereupon  ordered;  that  the  administrator  paid  out  accord- 
ingly to  all  the  hqirs  a  part  of  their  shares,  and  all  except 
two  iii  full;  that  no  further  steps  were  taken  until  the  Octo- 
ber term,  1891,  when  the  administrator  presented  his  final 
report  and  asked  to  be  discharged.  In  this  report  it  was 
stated  that  his  former  reports  had  all  been  taken  from  the 
files,  but  that  the  record  of  the  report  of  1872  appeared  in 
book  8,  page  1892,  of  the  County  Court  records,  and  the 
order  of  distribution  thereon;  that  all  debts  and  claims 
against  the  estate  had  been  paid,  and  asking  to  be  dis- 
charged; whereupon  objections  were  filed  on  behalf  of  the 
heirs,  and  such  proceedings  were  had  that  the  County  Court 
found  the  administrator  was  chargeable  for  moneys  which 
he  had  received  and  failed  to  pay  over  on  various  accounts, 
in  the  total  sum  of  $1,072.98,  and  ordered  him  to  pay  the 
same  to  the  heirs  within  thirty  days. 

Of  this  sum  $46  was  due  B.  Custer  and  $130.54  due  W. 
C.  Custer  on  the  order  of  distribution  of  the  August  term, 
1872. 
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It  appeared  that  no  money  had  been  collected  by  the 
adniinistrntor  since  the  making  of  his  report  in  1872. 

The  question  presented  is  whether  an  action  can  now  be 
maintained  upon  the  bond  against  the  principal  and  sureties 
for  and  on  account  of  the  moneys  not  reported,  but  col- 
lected, if  ever,  prior  to  the  report  of  1872. 

The  Circuit  Court  solved  this  in  the  negative,  and  we  are 
inclined  to  agree  with  that  conclusion.  More  than  sixteen 
years  elapsed  from  the  making  of  the  report  in  1872  to  the 
bringing  of  the  present  suit.  If  the  administrator  was  ever 
in  default  he  was  so  when  he  filed  his  report  in  1872,  and 
he  was  then  liable  to  an  action  on  his  bond.  He  had  col- 
lected the  money  and  failed  to  account  for  it. 

It  is  suggested,  however,  that  the  administrator  was  a 
trustee  and  as  such  precluded  from  tlie  defense  of  the 
statute  of  limitations.  This  report  of  1872  was  equivalent  to 
an  open  denial  that  any  more  was  due — a  repudiationof  liabil- 
ity in  respect  to  all  matters  not  reported;  and  if  the  proceed- 
ing were  in  a  court  of  equity,  such  a  denial  would  require  the 
heirs  to  proceed  to  assert  their  adverse  rights.  Quayle  v. 
Guild,  91  111.  373. 

But  the  doctrine  of  exemption  of  trusts  from  the  opera- 
tion of  the  statute  of  limitations  is  not  recognized  in 
proceedings  at  law. 

Strictly  speaking,  a  trust,  in  its  technical  sense,  is  known 
only  in  equity.  To  exempt  a  trust  from  the  bar  of  the 
statute  it  must  be  of  the  kind  belonging  exclusively  to  the 
jurisdiction  of  equity.  Whenever  a  so-called  trust  matter 
is  cognizable  at  law  it  is  not  withdrawn  from  the  operation 
of  the  statute  but  is  subject  thereto.  Angell  on  Limitations, 
sections  Nos.  166  and  178;  The  Gov.,  etc.,  v.  Woodworth  et 
al.,  63  111.  254;  Haywood  v.  Gunn,  82  111.  385.  The  judg- 
ment will  be  affirmed. 


48  224 
elll  »138 
fill   «139 


Damery  t*  Ferguson. 


1.     Conveyance  of  Land — Reservation  of  Crops.— Crops  produced  by- 
annual  planting  and  cultivation  are  in  some  instances  deemed  real  es- 
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bate,  and  in  others  personalty,  depending  largely  upon  the  character  and 
capacity  in  wliich  the  contracting  parties  claim  them. 

2.  When  the  parties  occupy  the  position  of  vendor  and  vendee,  the 
rule  is  well  eetablisheti  that  growing  crojvs  not  severed  from  the  soil  ai'e 
real  property  and  pass  to  the  vendee  unlt'ss  reserved  in  the  deed. 

3.  Matured  cro[)s,  if  severed  from  the  soil,  become  personalty  and 
do  not  pass  by  a  det^d,  but  crops  not  severed,  whether  ripe  or  unripe, 
pass  to  the  vendee  by  the  deed  as  being  annexed  to  and  forming  a  part 
of  the  freehold. 

4.  Reservation  hy  Verbal  Agreement. —  Reservation,  by  a  verbal 
agreement  entered  into  prior  to  the  execution  of  the  deed  is  not  binding, 
and  evidence  thereof  is  not  admissible. 

Memorandnm. — Replevin  for  crops  reserved  from  a  conveyance  of 
the  land  by  a  verbal  agreement.  Appeal  from  a  judgment  for  defend- 
ant rendered  by  the  Circuit  Court  of  Christian  Count}-;  the  Hon.  Jesse 
J.  Phillips,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  A,  D.  1893,  and  affirmed.     Opinion  filed  October  17,  lb92. 

Appellee's  Statement  of  the  Case. 

s 

Appellant,  Damery,  in  the  spring  of  181)0,  owned  forty- 
acres  of  land  in  Christian  County,  111.,  on  which  he  planted 
and  tilled  the  thirty-four  acres  of  corn  in  question.  On  Sep- 
tember 19,  1890,  he  sold  the  land  to  appellee,  Ferguson  (the 
corn  standing  thereon),  and  that  day  executed  and  delivered 
to  Ferguson  a  general  warranty  deed,  in  the  usual  form, 
%vithout  reservation,  for  the  land.  The  next  day,  Sei)tein- 
ber  20,  1890,  Ferguson  placed  the  deed  on  record,  and  about 
three  or  four  o'clock  in  the  afternoon  of  the  same  day  went 
on  the  land,  walked  through  the  field  of  corn,  husked  some 
of  it,  went  to  the  house  on  the  land,  which  was  occupied  by 
a  Mr.  Travis  (who  had  rented  the  same  by  the  month  and 
the  four  or  five  acres  not  in  corn,  from  Damery),  and  gave 
Travis  a  notice,  in  writinir,  as  follows :  "  I  want  vou  to 
take  notice  that  I  have  this  day  taken  possession  of  this  forty 
acres  of  land,  which  I  bought  of  Damery,  and  hereafter  I 
am  your  lahdlord."  Thereafter  Travis  paid  the  rent  to 
Ferguson.  Damery  did  not  live  on  the  land  at  any  time  in 
the  season  of  1890,  but  lived  in  Macon  County,  three  miles 
away. 

Damery  replevied  the  corn  from  Ferguson  while  it  was 
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still  standing  in  the  field,  in  November,  1890.  The  trial  was 
by  jury,  and  the  court  directed  verdict  for  defendant.  Plaint- 
iff appeals  and  presents  to  this  court  two  questions  only,  viz: 

1st.  Did  the  court  err  in  sustaining  defendant's  objection 
to  plaintilFs  offer  to  prove  what  plaintiff  claimed  to  be  the 
verbal  agreement,  the  day  before  the  deed  was  made,  when 
the  land  trade  was  agreed  upon,  as  to  the  crop  of  corn  in 
question  ? 

2d.  Did  the  court  err  in  sustaining  defendant's  objection 
to  plaintiff's  offer  to  prove  that  at  the  time  the  deed  was 
made  the  crop  of  corn  was  fully  matured  and  no  longer 
dependent  upon  the  soil  for  sustenance  ? 

Appellant's  Brief. 

An  examination  of  the  authorities  shows  that  the  prod- 
ucts of  annual  planting,  or  the  fructua  iu^luMrim^  are  i-e- 
garded  both  ways,  sometimes  as  real,  and  sometimes  as 
personal,  estate,  depending  very  much  upon  the  character 
and  capacity  in  which  the  respective  parties  claim  them. 
There  is  no  rule  by  which  to  determine,  in  every  case,  when 
they  are  to  be  deemed  parsonal,  and  when  real,  estate ;  and 
the  present  case  may,  as  we  conceive,  be  decided  either  way 
without  any  violence  of  principle,  and  upon  respectable 
authorities.     Reed  v.  Johnson,  14  III.  257. 

As  between  landlord  and  tenant,  between  debtor  and  cred- 
itor, and  under  our  statute  as  between  the  executor  and  heir, 
growing  crops  are  personal  property.  But  between  a  Ires- 
passer  and  the  owner  of  the  soil,  and  a  vendor  and  vendee, 
they  are  real  estate.  And  it  has  been  uniformly  held,  that 
by  a  conveyance  of  land,  without  a  reservation  in  a  deed, 
the  crops  and  all  things  depending  upon  the  soil  for  suste- 
nance, belong  to  and  pass  with  the  land.  After  the  crops 
have  been  matured,  however,  it  is  otherwise;  but  until  they 
are  matured,  they  constitute  such  an  interest  in  the  real 
estate  as  to  bring  them  within  the  statute  of  frauds.  Powell 
V.  Reish,  41  III.  466. 

A.  ^IcCaskill  &  Son  and  Frank  P.  Drennan,  attornevs 
for  appellant. 
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Appellee's  Brief. 

On  a  sale  of  land  the  writing  is  the  only  evidence  of  the 
contract,  and  a  verbal  reservation  is  not  binding  or  even  ad- 
missible in  evidence,  on  trial  as  to  the .  same.  Smith  v. 
Price,  39  III.  30 ;  Powell  v.  Rich,  41  111.  4G6 ;  Purdy  v.  Rake- 
straw  et  al.,  13  111.  App.  480. 

The  execution  and  delivery  of  the  deed  carried  with  it 
the  right  to  immediate  possession.  Sec.  9,  Chap.  30,  Starr 
&  Curtis'  Stat.  111.,  Yol.  1,  p.  574 ;  Purdy  v.  Rakestraw  et 
al.,  13  lU.  App.  480. 

Matured  crop  standing  on  the  land  is  a  part  of  the  realty. 
Sugden  v.  Beasley,  9  111.  App.  77 ;  Anderson  v.  Strauss,  98 
111.  485 ;  Smith  v.  Price,  39  111.  28 ;  Carpenter  v.  Jones,  03 
111.  517;  Talbot  v.  Hill  et  al.,  OS  III.  106;  McGinnis  v.  Fer- 
nandes,  135  111.  73 ;  Creel  v.  Kirkham,  47  111.  349 ;  Talbot 
v.  Hill  et  al.,  68  111.  106 ;  Tripp  v.  Ilasceig,  20  Mich.  254. 

A.  Thornton,  J.  E.  Hog  an  and  J.  G.  Drennan,  attorneys 
for  appellee, 

OPINION  OF  THE  CouRT,  t/ic  Uon,  Carroll  C,  BoggSy  Jvclye. 

On  the  19th  of  September,  1890,  Damery  conveyed  to 
Ferguson  a  certain  forty-acre  tract  of  land  in  Christian 
County  upon  which  there  was  standing  ungathered  the  crop 
of  corn  produced  that  season.  The  deed  was  in  the  usual 
form,  with  full  covenants  of  warranty  and  without  reser- 
vation of  the  crop.  Fergiison  entered  into  possession  under 
the  deed. 

Damery  claimed  that  by  verbal  agreement  entered  into 
before  the  execution  of  the  deed,  the  corn  was  reserved  to 
him  and  did  not  pass  with  the  land,  and  began  an  action  of 
replevin  to  recover  the  corn.  The  corn,  when  the  suit  be- 
gan, was  still  standing  ungathered  in  the  field. 

Upon  the  trial  the  court  refused  to  allow  Damery  to  oif er 
proof  as  to  the  alleged  verbal  reservation  of  the  corn  and 
also  refused  to  admit  proof  offered  by  Damery,  for  the 
purpose  of  attempting  to  prove  that  the  corn  at  the  time 
the  deed  was  made  was  f  uUy  matured  and  no  longer  depend- 
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ent  upon  the  soil  for  sustenance.  These  rulings  of  the  court 
are  the  only  questions  presented  b}''  the  record. 

Crops  produced  by  annual  planting  and  cultivation  are  in 
some  instances  deemed  real  estate  and  in  others  personalty, 
depending  largely  upon  the  character  and  capacity  in  which 
the  contending  parties  claim  them. 

When  the  pa^rties  occupy  the  position  of  vendor  and 
vendee  the  rule  is  well  established  in  Illinois  that  growing 
crops  unsevered  from  the  soil  are  real  estate  and  pass  to  the 
vendee  by  the  deed,  unless  reserved  in  the  deed.  Talbot  v. 
Hill,  m  111.  106. 

Reservation  by  a  verbal  agreement  entered  into  prior  to 
the  execution  of  the  deed  is  not  binding  and  evidence 
thereof  is  not  admissible.     Smith  v.  Price,  39  111.  28. 

Matured  crops,  if  severed  from  the  soil,  become  personalty 
and  do  not  pass  by  a  deed,  but  crops  not  severed,  whether 
ripe  or  unripe,  pass,  we  think,  to  the  vendee  by  the  deed  as 
being  annexed  to  and  forming  a  part  of  the  freehold.  2 
Blackstone's  Cora.,  122,  note  3;  Broom's  Legal  Maxims, 
margin  354 ;  Killredge  v.  Woods,  3  X.  II.  503 ;  Ileavilon  v. 
Ileavilon,  20  Ind.  509  ;  4  Kent's  Com.,  468;  Tripp  v.  Has- 
ceig,  20  Mich.  254. 

We  are  aware  that  an  inference  in  favor  of  a  contrarv 
rule  as  to  matured  crops  may  be  drawn  from  a  remark  of 
the  court  in  Powell  v.  Rich,  41  111.  400.  The  cjuestion 
before  the  court  in  that  case  concerned  growing  crops. 
The  remark  is  therefore  but  mere  dichun^  and  opposed,  as 
Ave  think,  to  the  great  weight  of  authority  and  to  the  better 
reason.  The  rulings  of  the  Circuit  Court,  in  our  opinion, 
were  correct,  and  its  judgment  is  affirmed. 


Jones  Y.  Gregory. 


1.  Testimony  and  Evidencc^There  is  a  technical  difference  between 
the  testimony  and  evidence;  strictly  Bj)eaking,  the  former  relate;)  only  to 
the  statement  made  by  a  witness  under  oath  or  affirmation,  while  the 
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latter  includes  all  that  may  be  submitted  to  a  jury,  whether  it  bo  the 
statement  of  witnesses  or  contents  of  papers,  documents  or  records,  or 
the  inspection  of  whatever  tlie  jury  may  be  permitted  to  examine  and 
consider  diJMnng  the  trial.  However,  in  the  ordinary  use  of  these  terms 
they  are  often,  if  not  usually,  treated  as  synonymous,  and  properly  so, 
according  to  standard  lexicographers. 

Memorandnm. — Appeal  from  the  Circuit  Court  of  Vermilion  County; 
the  Hon.  Francis  M.  Wright,  C^ircuit  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  A.  D.  1892,  and  affirmed.  Opinion  filed  October 
17,  1893. 

Appellant's  Statement  of  the  Case. 

This  suit  was  brought  to  recover  the  balance  due  on  two 
promissory  notes  given  by  the  defendant  to  the  phiintitf  on 
'October  5,  1887:  one  due  on  or  before  March  1,  1880, 
for  §2,940,  with  interest  at  six  per  cent  after  Marcli  1, 
1888,  the  other  given  for  $2,000  due  on  or  before  March 
1,  1800,  with  interest  at  six  per  cent  after  March  1, 1888. 
These  two  notes  were  given,  together  with  one  other  note 
for  §2,000  due  March  1,  1801,  and  another  one  for  $500, 
and  a  cash  payment  of  $1,500. 

G.  W.  Salmans  and  R.  W.  Fisk,  attorneys  for  appellant. 
J.  B.  Mann  and  W.  J.  Calhoun,  attorneys  for  appellee. 

Opinion  of  the  Court,  the  Hon,  George  W,  Wall,  Judge. 

This  was  an  action  of  assumpsit  upon  two  promissory 
notes  which  were  given  on  account  of  the  purchase  money 
of  a  farm  sold  by  plaintiff  to  defendant.  The  defense  was 
that  another  promissory  note  for  $2,500,  which  defendant 
had  j)aid  to  plaintiff,  and  which  the  plaintiff  falsely  claimed 
was  also  on  account  of  the  purchase  of  the  same  farm,  was 
a  forgery,  and  that  it  had  been  inadvertently  paid. 

The  verdict  was  for  plaintiff — and  after  overruling  a 
motion  for  new  trial  the  court  rendered  judgment  accord- 
ingly for  $2,583.21.  By  the  appeal  of  the  defendant  the 
record  is  brought  to  this  court. 

Upon  the  question  of  fact,  while  there  is  a  conflict  in 
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the  evidence,  we  are  entirely  satisfied  with  the  conclusion 
reached  by  the  jury. 

TVe  think  the  weight  of  the  evidence  is  not  only  not  with 
the  defendant,  upon  whom  was  the  onus  of  showing  that  the 
said  note  was  forged,  but  is  Avith  the  plaintiff.  It  seems 
quite  clear  that  the  defendant's  contention  is  unsupported. 

It  is  unnecessary  to  discuss  the  proof  in  detail  and  we  ])ass 
to  the  objections  urged  by  appellant  in  regard  to  the  in- 
structions. 

1st.  That  the  first  instruction  given  for  plaintiff  was 
erroneous  in  sajang  that  the  defendant  must  establish  his 
defense  by  the  preponderance  of  the  testunony^  thus  ignor- 
ing the  distinction  between  testimony  and  evidence,  when 
a  considerable  part  of  the  defendant's  evidence  consisted  of 
written  documents  and  circumstances. 

Of  course  there  is  a  technical  difference  between  the 
terms  testimony  and  evidence.  Strictly  speaking  the  for- 
mer relates  only  to  the  statement  made  by  a  witness  under 
oath  or  affirmation,  while  the  latter  includes  all  that  may 
be  submitted  to  the  jury,  whether  it  be  the  statement  of 
witnesses  or  the  contents  of  papers,  documents  or  records, 
or  the  inspection  of  whatever  the  jury  may  be  permitted  to 
examine  and  consider  during  the  trial. 

However,  in  the  ordinary  use  of  the  terms,  they  are  often, 
if  not  usually,  treated  as  synonymous — ^and  properly  so, 
according  to  standard  lexicographers. 

It  is  not  at  all  probable,  indeed  we  regard  it  as  quite  im- 
probable, that  the  jury  would  have  drawn  any  distinction 
between  the  meaning  of  the  terms.  In  common  parlance, 
they  are  understood  to  signify  the  same  thing.  In  our 
opinion  it  would  be  wholly  unreasonable  to  reverse  the 
judgment  upon  the  point  thus  made. 

It  is  further  urged  as  an  objection  to  this  instruction  that 
it  ignores  the  defense  of  set-off  based  on  the  claim  that  the 
tract  of  land  contained  ten  acres  less  than  was  represented. 

We  have  carefully  examined  the  evidence  and  are  unable 
to  find  anything  upon  which  such  defense  can  rest.  It  is 
apparent  that  the  only  issue  before  the  jury  was  as  to  the 


Third  District— May  Tkrm,  1892.  231 

C.  &  A.  R.  R  Co.  V.  Kerr. 

validity  of  the  note  referred  to.  The  defendant  asked  no 
instruction  upon  the  subject  of  the  supposed  set-off,  and  in 
vie\r  of  the  proof,  we  think  there  was  no  error  in  ignoring  it. 

2d.  It  is  objected  that  the  court  erred  in  modifying  an 
instruction  asked  by  the  defendant.  As  asked  the  instruc- 
tion read  as  follows :  "  If  you  believe  from  the  ev-idence, 
after  having  heard  it  all,  that  the  price  of  the  land  pur- 
chased was  $60  per  acre,  and  that  the  whole  price  thereof 
was  $8,940,  and  that  the  cash  payments  and  the  notes  given 
amounted  to  that  sura,  and  that  that  amount  has  been  paid 
by  defendant  to  plaintiff,  then  you  should  find  for  defend- 
ant." 

As  modified  it  read  thus : 

^'  If  you  believe  from  the  evidence,  after  having  heard  it 
all,  that  the  eontract  price  of  the  land  purchased  was  $00 
per  acre,  and  that  the  whole  contract  price  thereof  was 
SS,9-iO,  and  that  th^  $2^500  paid  note  was  not  the  defendants 
7iote,  and  that  the  cash  payments  and  the  notes  given 
amounted  to  said  sura  of  $8,1)40,  and  that  that  araounthas 
been  paid  by  defendant  to  the  phiintiff,  then  you  should  find 
for  the  defendant." 

The  modification  is  indicated  by  the  words  in  italics. 
The  changes  thus  made  tended  merely  to  make  the  meaning 
more  definite  and  exact.  We  find  no  error  therein.  No 
other  objections  are  presented-  The  judgment  will  be 
affirmed- 


Chicago  &  Alton  Railroad  Co.  t.  Kerr. 

1.  Railroad  Company — Duty  Toward  its  Employe.^. — A  railroad 
company  owes  to  its  employes  the  duty  of  using  the  uttermost  care  and 
vigilance  consistent  with  the  practical  operation  of  its  road  in  keeping 
its  tracks  in  safe  condition. 

Memorandnm. — Suit  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Circuit  Judge, 
presiding.  Heard  in  tliis  court  at  the  May  term,  A.  D.  1892,  and  af- 
firmed.   Opinion  filed  October  17,  1892. 
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J  Appellant's  Statement  of  thk  Case. 

Tlie  plaintiff  charges  that  the  defendant  did  not  use 
proper  care  in  constructing  its  road  bed,  nor  in  keeping  the 
same  in  repair,  but  carelessly,  negligently  and  unskillfully 
constructed  and  managed  its  road.  That  by  and  through 
its  negligence  its  rojid  bed,  track,  ties  and  rails  became 
and  were  out  of  repair  and  in  dangerous  condition  at  a 
place  about  three  miles  south  of  Jacksonville,  and  the  same 
was  dangerous  to  the  lives  of  train  men  and  passengers. 
The  defendant  well  knew  and  might  have  known  that  its 
road  bed  at  the  place  aforesaid  was  unskillfully  constructed 
anil  out  of  repair,  etc.  That  on  May  9,  1890,  plaintiff,  as  a 
locomotive  fireman  on  train,  while  in  the  exercise  of  due 
care,  and  being  ignorant  of  the  defective  condition  of  the 
road  bed,  was  thrown  from  the  engine  and  received  severe 
injuries,  etc. 

Appellant's  Brief. 

Appellant  owed  appellee  only  the  duty  of  exercising  reason- 
able care  to  have  its  track  and  appliances  in  good  order  and 
condition,  and  it  did  not  owe  to  api)ellee  that  degree  of 
care  which  is  expressed  in  the  instruction.  The  duty  to 
exercise  reasonable  care  falls  far  shoil  of  that  degree  of  care 
which  is  expressed  in  the  words  "  To  do  all  that  human  care, 
vigilance  and  foresight  can  do."  That  degree  of  care  would 
have  required,  perhaps,  that  a  man  should  be  stationed  at 
every  rail.  Human  foresight  might  have  done  that.  Wa- 
bash, St.  Louis  and  Pacific  Eailway  Com]>any  v.  Fenton, 
12  Brad.  417;  C,  B.  &  Q.  R  Co.  v.  Abend,  7  Brad.  130. 

"The  degree  of  care  and  prudence  which  a  master  is 
bound,  as  between  himself  and  his  employe,  to  exercise  in 
providing  tools,  machinery  and  appliances  for  transacting 
the  business  of  the  employment,  is  that  reasonable  care  and 
prudence  in  selecting  and  ordering  what  he  requires  in  his 
business  which  every  prudent  man  is  ex)>ef!ted  to  emplo\'  in 
providing  himself  with  the  conveniences  of  his  occupation." 
Gates  V.  S.  M.  R.  Co.,  28  ]\Iinn.  110. 

"As  between  a  railroad  company  and  its  employes,  the 
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railroad  company  is  required  to  exercise  reasonable  and  or- 
dinary care  and  diligence,  and  only  such,  in  furnishing  to 
its  employes  reasonably  safe  machinery  and  instrumentali- 
ties for  the  operation  of  its  railroad."  A.  T.  &  S.  F.  E.  Co. 
V.  Wagner,  21  Am.  &  Eng.  K.  K.  Cases,  63. 

Wm.  Brown,  attorney  for  appellant, 

Williams  &  Capen,  of  counsel. 

Appellee's  Brief. 

In  an  early  case  it  was  held  to  be  the  duty  of  railroad 
companies  to  keep  their  road  and  works  and  all  portions  of 
the  track  in  such  repair  and  so  watched  and  tended  as  to  in- 
sure the  safety  of  all  who  may  lawfully  be  upon  them, 
whether  passengers  or  servants  or  others.  C.  &  N.  W.  11. 
K.  Co.  V.  Swett,  45  111.  203. 

Such  an  obligation  is  permanent,  and  can  not  be  avoided 
by  delegating  the  power  to  look  after  these  things  to  other 
employes.  The  undertaking  with  their  servants  is  direct 
that  they  will  perform  these  obligations.  C.  &  N.  W.  E.  E. 
Co.  V.  Swett,  45  111.  197;  C.  &  K  W.  E.  E.  Co.  v.  Jackson, 
55  m.  496. 

Servants  have  a  right  to  assume  that  the  master  will 
perfonn  his  duty  in  that  regard.  C.  &  N.  W.  E.  E. 
Co.  V.  Swett,  45  lU.  197;  I.  C.  E.  E.  Co.  v.  Welch,  52  lU. 
186;  Perry  v.  Eicketts,  55  111.  234;  U.  S.  E.  S.  Co.  v. 
Wilder,  116  111.  100. 

The  first  statement  of  the  rule  above,  45  111.  203,  has  been 
modified  to  some  extent,  but  the  rule  as  modified  holds  the 
company  to  the  highest  degree  of  diligence  consistent  with 
the  practical  operation  of  its  road,  and  this  is  the  rule  as  be- 
tween the  company  and  its  servants.  The  rule  applies  to  the 
relation  of  master  and  servant  as  well  as  carrier  and  pass  en- 
ger.  Our  court  has  made  no  distinction.  P.  C.  &  St.  L.  E. 
E.  Co.  V.  Thompson,  56  111.  138;  T.  P.  &  W.  E.  E.  Co.  v. 
Conroy,  61  111.  163;  C.  &  A.  E.  E.  Co.  v.  Piatt,  89  lU. 
141;  T.  P.  &  W.  E.  E.  Co.  v.  Conroy,  68  111.  560. 


234  Appellate  Courts  of  Illinois. 

Vol,  48.]  C.  &  A.  R,  R.  Co.  v.  Kerr. 

^'    '        —  ■        ■  '  ^'      --  ■■—  ■■»■■     ■  I  ■ —  -■■I  ■■ »       ■■        ■■  ■■  ■     ■» 

Edwakd  Baery  and  John  E.  Pollock,  attorneys  for 
appellee.  ♦ 

Opinion  of  the  Court,  the  Hon,  Carroll  C,  Boggs^  Judge. 

The  appellant  company  was,  on  the  Sth  day  of  May,  1890, 
improving  or  repairing  the  track  of  its  road  at  a  point  about 
three  miles  south  of  Jacksonville.  We  think  the  evidence 
establishes  the  fact  that  at  the  close  of  that  day  the  track 
at  this  point  was  left  in  an  unsafe  and  dangerous  condition. 
At  9  o'clock  of  the  night  of  the  same  day  the  division  super- 
intendent of  the  appellant  company  while  on  one  of  the  ap- 
pellant's trains  passed  over  the  place  in  question  and  his 
attention  was  called  to  the  imperfect  condition  of  the  track. 
He  so  testified,  and  stated  further  that  the  train  rolled  or 
rocked  to  such  an  extent  that  he,  on  arriving  at  Jackson 
ville  about  fifteen  minutes  after,  directed  a  message  to  be  sent 
to  the  train  master  at  Eootlhouse,  instructing  him  to  notify 
those  in  charge  of  trains  to  run  slowly  over  that  part  of  the 
road. 

The  appellee  was  in  appellant's  employ  as  a  fireman,  and 
acting  in  that  capacity,  left  Roodhouse  at  about  one  o'clock 
of  the  same  night  on  an  engine  drawing  meat  train  No.  75. 

The  conductor  of  this  train  received  orders  concerning  the 
operation  of  his  train  from  the  operator  at  lioodhoiise,  but 
was  not  warned  of  nor  did  he  receive  any  order  relating  to 
the  defective  or  unsafe  condition  of  the  track.  This  train 
passed  over  the  dangerous  point  at  a  high,  but  not  unusual 
rate  of  speed,  and  by  reason  of  the  imperfect  condition  of  the 
track  the  engine  rolled  and  lurched  from  side  to  side  so  vio- 
lently that  the  appellee  was  thrown  with  great  force  from 
his  place  in  the  engine  to  and  upon  the  ground,  and  received 
injuries  for  which  he  recovered  a  judgment  in  this  case,  in 
the  Circuit  Court,  against  the  appellant  company,  in  the  sum 
of  $3,250.     This  is  an  appeal  from  that  judgment. 

As  befoFe  said  it  is  abundantly  proven  that  the  track  was 
imperfect,  rough  and  unsafe.  This  appellant's  division  su- 
perintendent knew,  possibly  in  time  to  have  caused  it  to  be 
repaired  and  made  safe  and  certainly  in  ample  time  to  have 
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warned  those  in  control  of  other  trains  of  the  danger.  lie 
attempted  ineffectually  to  give  warning  through  the  train 
dispatcher.  Whether  the  operator  at  Jacksonville  neglected 
to  send  the  message  as  directed  by  the  superintendent,  or 
whether  the  train  dispatcher  neglected  to  obey  it,  does  not 
appear.  The  failure  and  neglect  of  either  was  the  failure 
and  neglcQt  of  the  appellant. 

Rule  Xo.  35  of  the  appellant  company  is  as  follows :  "  A 
stationary  red  flag  by  day  or  red  light  by  night  denotes  that 
the  track  is  impassable,  and  trains  must  stop  at  once  and  not 
proceed  until  it  is  known  to  be  clear.  A  red  flag  with  a 
white  center  by  day  or  a  red  and  white  lamp  placed  close 
together  at  night  denotes  that  the  track  is  imperfect,  and 
must  be  run  over  with  great  caution. 

This  rule  was  in  force  at  the  time  of  the  accident  and  the 
division  superintendent  testified  that  it  was  the  duty  of  any 
officer  of  the  road  to  display  the  signals  required  by  the  rule 
whenever  the  condition  of  the  track  was  such  as  to  make 
that  course  necessary.  Compliance  with  this  rule  was  easy 
and  convenient  of  accomplishment  and  would,  beyond  any 
reasonable  doubt,  have  secured  the  appellee  from  injury. 

We  think  that  in  the  exercise  of  ordinary  prudence  and 
diligence  the  signals  required  by  this  rule  should  have  been 
dis])layed. 

The  appellant  company  owed  to  the  appellee  as  one  of 
its  employes,  the  duty  of  using  the  uttermost  care  and 
vigilance  consistent  with  the  practical  operation  of  the 
road,  in  keeping  its  tracks  in  safe  condition.  P.  C.  &  St.  L. 
R.  R.  Co.  V.  Thompson,  56  111.  138;  T.  P.  &  W.  R.  R.  v. 
Conroy,  61  111.  163 ;  same  v.  same,  68  111.  660;  C.  <&  A.  R. 
R.  V.  Piatt,  89  111.  141. 

In  T.  P.  &  W.  R.  R.  V.  Conroy,  68  111.  560,  which  was  an 
action  by  an  employe  against  tlie  railroad  company,  it  is 
said :  "  The  duty  owing  by  a  railroad  company  to  the  pub- 
lic as  well  ds  those  in  their  employment  is  that  the  road  and 
its  appurtenances  shall  be  constructed  of  the  best  material 
having  in  view  the  business  to  be  done  upon  it.  In  their  con- 
struction they  should  equal  those  of  the  best  roads  doing  an 
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equal  amount  of  business,  and  the  utmost  care  and  vigilance 
should  be  bestowed  upon  them  in  keeping  them  in  safe  con- 
dition." 

"  The  law  will  not  allow  them  to  be  out  of  repair  an  hour 
longer  than  the  highest  degree  of  diligence  requires.  And 
further,  it  is  their  duty  to  keep  a  sufficient  force  at  command 
and  of  capacity  sufficient  to  discover  defects  and  apply  the 
remedy." 

The  instructions  given  for  the  appellee  are  in  harmony 
"with  the  views  thus  expressed  and  are  not  open  to  the  ob- 
jection sought  to  be  preferred  against  them.  Tested  by  these 
rules  the  appellant  failed  to  discharge  its  duty  in  leaving 
the  track  in  such  a  dangerous  condition,  and  failed  again  in 
not  taking  steps  to  put  it  in  safe  condition  when  its  divis- 
ion superintendent  received  actual  knowledge  of  its  defects, 
and  failed  further  in  not  giving  warning  by  the  signals 
required  by  its  own  rules. 

We  do  not  feel  as  well  satisfied  as  we  would  like  to  be  as 
to  the  extent  or  permanency  of  the  injuries  of  the  appellee 
The  testimony  of  the  medical  experts  is  conflicting  and  not 
entirely  satisfactory;  but  we  are  not  warranted  in  saying 
that  upon  this  point  the  jury  were  manifestly  wrong  or  that 
there  is  not  sufficient  evidence  in  the  record  to  support  the 
finding.    The  judgment  must  be  and  is  affirmed. 
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1.  Unmatured  Rent  Notes  Surrendered  upon  a  Forfeiture  of  the 
Lease. — On  tlie  27th  day  of  March,  1889,  Peter  and  Julius  Keister,  tenants 
in  common  of  certain  premises,  joined  in  a  lease  to  John  P.  White,  by 
which  Peter  leased  his  half  for  one  year  and  Julius  his  half  for  two 
years.  In  payment  of  the  rent  to  Julius,  White  made  and  delivered 
eight  promissory  notes,  each  for  $11<J.66,  with  Minerva  White  as  secu- 
rity. The  first  note  feU  due  March  27, 1891,  the  next  Septeml>er  27, 1801, 
and  the  others  ninety  days  apart  thereafter.  On  April  20,  1889,  Julius 
assigned  the  notes  and  lease  to  Johnson  &  Kniglit,  who,  seven  days  later 
assigned  the  lease  and  transferred  the  notes  to  S.  W.  Kinkaid.     On  or 
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about  June  1,  1891,  Minerva  Wliite,  the  defendant,  purchased  the  notes 
and  lease  of  Eankaid,  who  assigned  the  lease  to  her.  On  December  10 
1889,  White  assigned  the  lease,  which  had  been  executed  in  duplicate, 
to  Albert  and  John  Howland,  and  they  entered  into  possession  of  the 
premises.  One  of  the  note's  given  by  White,  with  Minerva  Wliite  as 
security,  to  Julius  Keiater,  matured  March  27, 1891,  and  not  being  paid, 
Minerva  White  gave  the  Rowlands  notice  of  her  ownership  of  the  note 
and  lease,  demanded  payment,  and  in  default,  declared  the  lease  termi- 
nated and  demanded  possession  of  the  undivided  half  of  the  pr§raist*8, 
etc.  Payment  not  being  made,  she  began  this  action.  The  Rowlands 
claimed  that  because  Minerva  White  did  not  surrender  and  deliver  to 
them  all  the  rent  notes  held  by  her  excepting  the  one  on  which  the  for- 
feiture was  declared,  according  to  a  provision  of  the  lease  to  that  effect, 
her  action  was  not  sufficient  to  terminate  the  lease  and  create  a  for- 
feiture. It  VX18  keldf  that  the  clause  of  the  lease  did  not  expressly  pro- 
vide that  all  of  the  unmatured  rent  notes  should  be  surrendered  in  case 
of  a  forfeiture;  that  the  notes  not  having  been  given  by  the  Rowlands, 
they  had  no  right  to  them,  and  were  under  no  obligation  to  pay  them  if 
they  were  not  delivered  up. 

2.  Security — Right  to  Purchase  the  Note. — A  security  on  a  note  may 
lawfully  purchase  the  note,  and  as  a  holder,  keep  it  alive  as  an  indem- 
nity against  loss  because  of  her  suretyship. 

3.  Forfeiture  of  a  Lease  for  Non-Payment  of  Rent — ^The  common 
law  rule  that  to  create  the  forfeiture  of  a  lease  for  the  non-payment  of 
rent,  a  demand  for  payment  must  be  made  upon  the  premises,  is  dis- 
pensed with  by  necessary  implication  arising  from  our  statutes. 

4.  Attornment — Tlie  enactment  of  Sec.  14,  Chap.  80,  R.  S.  (Starr  & 
Curtis,  1497),  dispenses  with  the  necessity  of  an  attornment,  and  abro- 
gates the  rule  announced  in  Fisher  v.  Deering,  60  111.  114. 

5.  Assignment  of  Leases — Attornment. — All  leases,  except  leases  at 
wiU,  may  be  assigned  if  there  is  no  restriction  in  the  lease  itself,  and  the 
assignee  of  the  lease  is  granted,  by  Sec.  14,  Chap.  80,  R.  S.,  the  same 
remedies,  by  action  or  otherwise,  for  tlie  non-performance  of  any  agree- 
ment in  the  lease  for  the  recovery  of  rent  or  other  cause  of  forfeiture, 
as  the  lessor  might  have  had  while  the  owner  of  the  lease.  Attornment 
is  unnecessary  to  vest  the  assignee  of  a  lease  with  the  full  rights  of  the 
assignor — the  original  lessor. 

Memorandam. — Action  of  forcible  entry  and  detainer.  Appeal  from 
the  Circuit  Court  of  Macon  County;  the  Ron.  Edward  P.  Vail,  Circuit 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D.  1892,  and 
aflBrmed.    Opinion  filed  October  17,  1893. 

Statement  of  Facts  by  the  Court. 

March  27,  18S9,  Peter  Keister  and  Julius  Xeistcr,  the 
owners  of  the  premises  in  controvei^j,  executed  under  their 
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hands  and  seals,  a  lease  of  the  premises  to  one  John  P. 
White,  for  the  term  of  one  year,  and  by  the  same  instru- 
ment Julius  Keister  leased  his  undivided  one-half  interest 
in  the  premises  to  White  for  two  years  longer.  In  pay- 
ment for  the  rent  of  the  interest  of  Julius  for  such  two 
years,  J.  E.  White  executed  and  deliyered  to  Julius  his 
eight  notes,  signed  by  himself,  and  also  by  the  appellee  as 
his  surety,  each  note  being  for  §110.60,  the  first  of  which 
fell  due  March  27,  1S91,  the  next  September  27,  1S91,  and 
the  others  each  falling  due  ninety  days  apart  thereafter. 
These  notes  are  fully  set  out  in  the  lease. 

April  20,  1889,  Julius  Keister  assigned  the  notes  and  the 
lease  to  Johnson  &  Knight,  who,  on  the  27th  of  April, 
1889,  transferred  the  notes  and  assigned  the  lease  to  O.  W. 
Kinkaid. 

In  May,  or  the  first  of  June,  1891,  the  appellee,  through 
her  agent,  Mr.  Womlcock,  purchased  the  notes  and  lease  of 
Kinkaid,  \\\\o  assigned  the  lease  to  her. 

Api)ellants  claim  that  appellee  did  not  purchase  the  notes, 
but  j)aid  them  off;  but  we  are  satisfied  that  she  in  fact 
bought  the  notes  and  the  lease. 

J.  R.  AVliite,  the  lessee,  on  the  10th  December,  1889, 
assigned  the  lease,  which  had  been  executed  in  duplicate,  to 
appellants,  w^ho  entered  into  possession  under  it.  One  of 
the  notes  thus  given  by  White  and  the  appellee  to  Julius 
Keister  fell  due  on  the  27th  day  of  March,  1891,  and  not  be- 
ing paid,  the  appellee,  on  the  12th  day  of  June,  1891,  gave 
appellants  written  notice  of  her  ownership  of  the  lease  and 
notes,  and  of  the  fact  this  note  was  past  due,  and  demanded 
immediate  payment  thereof,  and  in  default  of  payment 
demanded  possession  of  an  undivided  one  half  of  the  premises 
within  five  days.  This  notice  was  served  upon  appellants 
and  John  P.  White  by  delivery  of  a  copy  on  the  12th  day 
of  June,  1891.  Payment  not  being  made  nor  possession 
given,  the  appellee,  on  the  22d  day  of  June,  1891,  began,  be- 
fore a  justice  of  the  peace,  this  action  in  forcible  detainer 
to  recover  such  possession.  Judgment  before  the  justice  in 
ap])ellee's  favor  followed,  from  which  appellants  appealed  to 
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the  Circuit  Court  of  Macon  County,  where,  upon  a  hearing 
before  the  court  without  a  jury,  a  judgment  was  again  ren- 
dered for  the  appellee,  to  reverse  which  this  appeal  is  prose- 
cuted. The  appellants  claim  that  they  purchased  the  lease 
from  J.  R.  White  without  notice  of  any  assignment  by  the 
lessors;  that  they  received  an  assignment  of  the  copy  or 
duplicate  lease  held  by  J.  E.  White  upon  which  there  was 
no  other  indorsement;  that  J.  R.  White  told  them  he  had 
paid  all  the  notes  given  by  him,  and  that  tliercupon  the}^ 
executed  and  delivered  to  J.  R.  White  their  notes  for  the 
same  amounts  and  due  at  the  same  time  as  the  notes  that 
White  had  given  to  Julius  Keister.  That  White  assigned 
such  notes  to  Julius  Keister,  who  discounted  them  to  the 
api^ellants,  the  makers,  and  that  such  notes  are  fully  paid  and 
discharged. 

Clause  of  the  lease  referred  to  in  the  opinion  of  the  court : 
Sixth.  It  is  hereby  expressly  agreed  by  and  between  the  parties  hereto, 
that  in  case  of  default  in  the  payment  of  any  of  said  notes  at  the  time  the 
same  becomes  due  and  for  a  period  of  fifteen  days  thereafter,  the  said 
first  parties  reserve  the  right  to  declare  the  contract  terminated,  and 
said  second  party  hereby  agrees  to  give  possession  of  said  premises  to 
said  first  parties  within  five  days  of  such  termination,  without  any 
claim  for  damages  for  such  termination,  and  in  sue  li  case  aH  of  the 
unpaid  notes  shall  be  returned  to  said  second  party  except  the  one  he 
fails  to  meet  when  due. 

Appellants'  Brief. 

At  common  law  the  non-payment  of  rent  when  due 
would  not  work  a  forfeiture  unless  lawful  demand  was 
made  of  the  precise  sum  due,  on  the  very  day  it  became 
due,  at  a  convenient  hour  before  sunset,  upon  the  premises, 
at  the  most  conspicuous  place,  unless  some  other  place  was 
named  in  the  lease.  Chadwick  v.  Parker,  44  111.  326 ; 
Chapman  et  al.  v.  Kirby,  49  111.  211 ;  Woodward  v.  Cone, 
73  111.  241 ;  Gear's  Landlord  and  Tenant,  Sec.  105. 

While  our  statute  dispenses  with  the  necessity  of  making 
the  common  law  demand  of  the  rent  on  the  very  day  it  falls 
due,  it  does  not  dispense  with  the  common  law  requirement 
of  a  demand  of  rent  upon  the  premises  before  declaring  a 
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forfeiture  of  the  lease.     Chadwick  v.  Parker,  44  111.  326 ; 
Dodge  V.  Wright,  48  111.  382. 

A  party  insisting  on  a  forfeiture  must  show  that  he  is 
entitled  to  it.  It  is  a  harsh  manner  of  terminatinff  a  con- 
tract,  and  he  who  insists  on  it  must  be  held  strictly  witliin 
the  limits  of  the  authority  which  gives  the  right.  Palmer 
V.  Ford,  70  111.  309 ;  Chapman  et  al.  v.  Kirby,  49  111.  211 ; 
Chadwick  v.  Parker,  44  111.  326  j  Cheney  v.  Bonnell,  58  111. 
268. 

Buckingham  &  Schroll,  attorneys  for  appellants. 

Appellee's  Brief. 

The  law  of  attornment  does  not  apply  in.  a  forcible  de- 
tainer case,  and  the  assignee  of  a  tenant  is  not  entitled  to 
notice,  but  must  take  notice  of  the  landlord's  rights  and  be 
ready  to  deliver  the  possession  if  he  forfeits  the  lease. 
Fisher  v.  Smith,  48  111.  184;  Merrin  v.  Lewis,  90  111.  505; 
Vol.  12  of  American  and  English  Encyclopedia  of  Law,  1029. 

I.  D.  Walker,  attorney  for  appellee. 

Opinion  of  the  Court,  the  lion.  Carroll  C,  Boggs^  Judge. 

It  is  first  contended  that  the  notice  given  by  the  appellee 
was  not  sufficient  to  tenninate  the  lease  and  create  a  for- 
feiture. The  grounds  of  such  supposed  deficiency  are  thus 
stated  by  counsel : 

1.  Because  there  is  no  demand  of  rent  due  upon  the  prem- 
ises before  declaring  a  forfeiture. 

2.  Because  appellee  did  not  turn  over  to  appellants  or 
offer  to  deliver  up  to  them  all  rent  notes  held  by  her,  except 
the  one  on  which  the  forfeiture  was  declared,  according  to 
a  provision  of  the  lease  to  that  effect. 

The  paper  served  upon  the  appellant  advised  them  that 
appellee  was  the  owner  and  holder  of  a  rent  not«  more  than 
two  months  past  due  and  unpaid ;  declared  the  lease  termi- 
nated and  demanded  immediate  payment  of  the  unpaid  rent. 
Had  the  notice  contained  nothing  further,  it  might  have  been 
regarded  as  an  attempt  to  declare  and  enforce  a  forfeiture 
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solely  under  the  provisions  of  the  lease  and  without  regard 
to  either  the  common  law  or  statutory  requirements  con- 
cemihg  such  forfeitures;  but  the  notice  proceeded  to  require 
the  surrender  of  the  premises,  only  in  case  appeUants  failed 
to  pay  the  rent  note  within  five  days  thereafter. 

When  all  that  is  contained  in  the  notice  is  considered 
together,  it  is  simply  a  demand  for  payment  of  rent,  with  a 
declaration  of  forfeiture  and  demand  for  possession  if  such 
payment  is  not  made  in  five  days,  and  is  in  compliance  with 
Sec.  8,  Chap.  80,  E.  S.,  which  authorizes  a  forfeiture  in  such 
state  of  case. 

The  common  law  rule  that  to  create  the  forfeiture  of  a 
lease  for  non-payment  of  rent,  a  demand  for  payment  must 
be  made  upon  the  premises,  or  some  part  thereof,  is,  we 
think,  dispensed  with  by  necessary  implication  arising  from 
our  statutes.  Woodward  v.  Cone,  73  111.  24.  It  is  true  that 
in  the  case  cited  it  is  distinctly  said  that  ten  days'  notice  to 
quit  is  essential  to  create  a  forfeiture.  Such  was  the  re- 
quirement of  the  statutes  (1865)  then  in  force,  but  this  has 
been  changed  by  the  8th  section  of  Chap.  80  of  our  statutes 
now  in  force  and  governing  this  case.  Only  five  days' 
notice  is  now  required  if  rent  be  due  and  unpaid. 

White  it  is  true  that  the  notice  in  the  case  at  bar  con- 
tains a  demand  for  immediate  payment,  it  is  further  true 
that  the  time  fixed  for  such  payment,  to  avoid  the  surrender 
of  the  premises,  is  placed  at  five  days.  This  is  sufficient 
mention  of  the  time  within  which  payment  may  be  made 
under  the  statute.     Farnam  v.  Holman,  90  111.  312. 

Nor  do  we  think  the  second  alleged  ground  of  objection 
is  well  taken.  The  sixth  clause  of  the  lease  does  expressly 
provide  that  all  of  the  unmatured  rent  notes  shall  be  sur- 
rendered in  case  of  a  forfeiture. 

The  unmatured  notes  are  not,  however,  notes  given  by 
the  appellants;  upon  the  contrary,  are  notes  executed  by  the 
appellee  and  J.  K.  White. 

We  are  unable  to  perceive  any  reason  why  the  appellee 
should  be  called  upon  to  surrender  up  these  notes  to  the 
appellants. 

Vol.  XLVIII  16 
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The  appellants  liave  no  right  to  them;  nor  are  they  under 
any  obligation  to  pay  them  if  not  delivered  up.  We  think 
the  appellee  had  the  right  to  rntain  them,  at  least  as  against 
all  {persons  other  than  J.  R.  White. 

It  is  urged  that  the  appellee  has  no  cause  of  action  as 
holder  of  the  notes  because  the  notes  were  extinguished  by 
the  payment  of  them  by  her.  The  proof,  we  think,  is  that 
the  appellee  did  not  pay  the  notes  but  purchased  them,  and 
also  the  lease,  as  an  indemnity  against  loss  because  of  her 
suretyship  for  J.  R.  White. 

This  she  might  lawfully  do,  and  keep  them  alive  and  not 
discharged  as  by  payment,  though  she,  as  surety,  was  one  of 
the  payors  of  the  notes.  Brandt  on  Suretj'ship,  Sec.  371; 
Allen  V.  Powell,  108  111.  584. 

It  is  thought  the  appellee  ought  not  to  recover  because 
the  appellants  had  no  notice  of  her  claim  for  rent  or  of  the 
assignment  of  the  notes  and  lease  to  her  at  the  time  they 
paid  the  notes  given  by  them  to  J.  R.  White  for  the  rents. 

The  appellants  obtained  whatever  interest  the}^  have  in 
the  premises  by  a  lease,  in  the  body  of  w^hich  is  fully  set  out 
the  fact  that  these  notes  were  given  for  rents  specified  in 
the  lease  and  constituted  the  consideration  thereof.  There 
the  notes  are  also  fully  described.  The  api>ellants  stand 
charged  with  notice  of  all  that  is  thus  contained  in  that 
lease. 

Counsel  upon  one  side  argue  that  the  appellee  and  J.  R. 
White,  her  husband,  are  perpetrating  a  wrong  upon  the  ap- 
pellants w^hich  will,  if  this  judgment  is  affirmed,  result  in 
forcing  appellants  to  lose  the  amount  paid  by  them  upon 
the  notes  given  by  them  to  J.  R.  White  upon  the  supposition 
that  White  had  paid  the  notes  mentioned  in  the  lease,  while 
counsel  upon  the  other  side  argue  that  the  appellants  and  J. 
R.  White  confederated  together  and  are  acting  in  concert  in 
endeavoring  to  defeat  the  notes  purchased  and  owned  by 
her. 

The  record  is  without  evidence  in  support  of  either  of 
these  views,  though  one  or  the  other  is  doubtless  true.  We 
are  powerless  to  correct  or  prevent,  by  any  ruling  upon  the 
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points  presented  by  the  record,  the  consummation  of  the 
wrong  that  it  is  apparent  has  been  or  attempted  to  be  per- 
petrated by  one  or  the  other  of  these  parties  to  this  cause. 

The  parties  respectively  have  chosen  to  prosecute  and 
defend  upon  legal  points,  and  though  each  cries  fraud 
against  the  other,  neither  presents  proof  in  support  of  the 
charge. 

A  recovery,  it  is  said,  can  not  be  upheld  because  there  was 
no  attornment  to  appellee  by  the  appellants.  We  think 
that  the  enactment  of  Sec.  14,  Chap.  80  K.  S.  (Starr  & 
Curtis'  Statutes,  1497)  dispensed  with  the  necessity  of  an 
attornment  and  abrogated  the  rule  announced  in  Fisher  v. 
Peering,  60  111.  114. 

All  leases  except  leases  at  will  may  be  assigned  if  there  is 
no  restriction  in  the  lease  itself  (12  Amer.  &  Eng.  Ency. 
of  Law,  1029),  and  the  assignee  of  a  lease  is  granted  by  the 
said  Sec.  14  of  Chap.  80,  K.  S.,  the  same  remedies,  by  action 
or  otherwise,  for  the  non-performance  of  any  agreement  in 
the  lease  for  the  recovery  of  rent  or  other  cause  of  forfeit- 
ure, as  the  lessor  might  have  had,  while  the  owner  of  the 
lease  or  attornment  must,  we  think,  be  hereafter  deemed 
unnecessary  to  vest  the  assignee  of  a  lease  with  the  full 
rights  of  his  assignor — the  original  lessor. 

The  finding,  ruling  and  judgment  of  the  Circuit  Court 
are,  we  think,  correct,  and  must  be  and  are  affirmed. 


Chicago  &  Eastern  Illinois  R.  Co.  v.  Eneirim^  Adminis-    \^^]'^ 

tratrix^  etc. 

1.  Fellow-Servants — A  yard  switchman,  employed  by  a  railroad  com- 
pany to  assist  in  switching  cars,  his  duties  being  to  couple  and  uncouple 
cars  and  to  manage  the  brakes  upon  cars  which  were  being  switched  in 
distributing  cars  about  the  yard,  and  the  car  inspector,  are  not  fellow- 
servants  within  the  rule  as  laid  down  in  this  State. 

2.  Instructions— Refusal  to  Give  on  Questions  Not  Arising  in  the  Case, 
— It  is  not  error  to  refuse  an  instruction  upon  a  question  which  does  not 
arise  in  the  case. 


244  Appellate  Courts  of  Illinois. 

Vol.  48.]  C.  &  E.  I.  R.  R.  Co.  v.  Kneirim. 

3.  Damages  $5^000  Not  Excessive. — When  a  person  thirty-one  years 
old,  in  good  health,  his  labor  furnishing  the  only  means  of  support  for  hisf 
wife  and  three  children,  is  killed  while  in  the  employ  of  a  railroad  com- 
pany under  circumstances  which  entitle  his  representatives  to  reoover, 
^,000  damages  are  not  excessive. 

Memorandnm. — Action  for  personal  injuries.  Appeal  from  a  judg- 
ment in  favor  of  appellee,  rendered  by  the  Circuit  Court  of  Vermilion 
County;  the  Hon.  Francis  M.  Wright,  Circuit  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  A.  D.  1892,  and  affirmed.  Opinion  filed 
October  17,  1892. 

Statement  of  the  Case  by  the  Court. 

On  April  1,  1890,  George  H.  Kneirim,  appellee's  intes- 
tate, was  killed  by  being  run  over  by  a  car  of  appellant  in 
the  yards  at  Danville  Junction.  He  was  a  yard  switchman 
employed  by  appellant  to  assist  in  switching  cars  in  the 
yards.  His  duties  were  to  couple  and  uncouple  cars,  and 
also  to  manage  the  brakes  upon  the  cars  which  were  being 
switched.  About  8  o'clock  on  the  night  in  question  he  was 
engaged  with  other  servants  of  appellant  in  distributing 
cars  about  the  yards.  He  got  upon  a  section  of  the  train 
and  rode  thereon  a  distance  of  a  block  or  more,  when  for 
some  reason  he  fell  off  and  was  run  over  by  the  car  upon 
which  he  was  riding.  When  found,  the  car  which  ran  over 
him  was  without  a  wheel  upon  the  brake-staff,  and  the 
threads  of  the  screw  upon  which  the  nut  or  tap  turned  were 
found  to  be  rusty,  and  at  the  side  of  the  track,  in  the  ditch, 
was  a  brake-wheel.  The  train,  containing  the  car  in  ques- 
tion, came  to  the  yards  from  the  south  some  time  that  even- 
ing, and  was  inspected  by  train  inspectors  employed  in  the 
yard  by  appellant,  and  who  had  been  so  employed  for  sev- 
eral years,  who  were  well  known  to  the  deceased,  he 
having  worked  in  the  same  yards  several  years,  and  having 
frequently  handled  cars  which  had  passed  their  inspection. 
When  last  seen  prior  to  the  accident,  deceased  was  stand- 
ing on  the  alleged  defective  car  beside  the  brake  with  his 
lantern  down  on  the  platform.  The  oar  was  loaded  with 
sand  and  came  from  a  sand-pit  down  the  road.  The  plaintiff 
recovered  $5,000* 
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W.  H.  Lyford  and  J.  B.  Mann,  attorneys  for  appellant. 

M.  "W.  Thompson  and  G.  W.  Salmans,  attorneys  for  ap- 
pellee. 

Opinion  of  the  Court. 

It  is  first  urged  that  the  court  erred  in  not  instructing  the 
jury  to  find  for  defendant  upon  the  case  made  by  the  plaint- 
iff's proof. 

We  are  of  opinion  there  was  no  such  want  of  evidence  as 
to  make  it  the  duty  of  the  court  to  take  the  case  from  the 
jury. 

It  is  also  urged  that  the  court  erred  in  its  definition  of  the 
term  fellow-servants,  as  found  in  the  third  instruction  given 
for  the  plaintiff  and  in  the  fifth  for  defendant,  as  modified 
by  the  court,  and  the  assumption  contained  in  the  fifth  for 
plaintiff  that  the  car  inspector  was  not  a  fellow-servant 
with  the  deceased. 

The  question  as  to  fellow-servants  can  arise  only  as  to  the 
relations  of  the  deceased  and  the  car  inspector,  as  it  is 
apparent  that  the  latter  is  the  only  person  whose  negligence 
(aside  from  that  imputable  to  the  deceased,  if  any,)  is 
involved. 

We  are  clearly  of  opinion  that  they  were  not  fellow-serv- 
ants within  the  rule  as  laid  down  and  understood  in  this 
State;  that  the  jury  had  no  warrant  in  the  evidence  to  find 
against  the  plaintiff  on  that  ground,  and  therefore  upon  the 
authority  of  C.  &  A.  E.  R.  v.  Hoyt,  122  111.  369,  it  is  not 
material  to  inquire  whether  the  court  accurately  stated  the 
rule  of  law  on  this  branch  of  the  case. 

In  that  case  the  court  said :  ^"Assuming,  then,  that  the 
instruction  as  asked  states  the  law  in  relation  to  fellow- 
servants  accurately,  the  question  arises,  was  the  defendant 
prejudiced  by  the  refusal  of  the  court  to  give  it.  That 
involves  the  inquiry  whether  it  is  applicable  to  the  facts,  or, 
what  is  the  same  thing,  does  the  question  whether  the  plaint- 
iff and  the  engine  driver  were  fellow-servants,  fairly  arise 
in  the  case." 
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It  would  be  palpably  absurd  to  reverse  the  judgment  on 
account  of  error  in  the  definition  of  fellow-servants,  when 
this  court,  upon  consideration  of  the  evidence,  feels  convinced 
and  constrained  to  hold  that  there  is  no  question  of  fellow- 
servants  fairly  arising  in  the  case. 

It  is  urged,  the  plaintiff's  fifth  instruction  is  also  bad, 
because  it  limits  the  requirement  of  care  on  the  part  of 
deceased  to  the  time  of  the  accident,  citing  certain  cases 
where  such  a  limitation  was  held  fatal,  as  in  the  Ilalsey 
case,  133  111.  248,  and  othere  like  it. 

Where,  as  in  the  Ilalsey  case,  one  goes  upon  the  track  of 
a  railroad  without  using  care  to  observe  the  approach  of 
trains,  it  is  not  su^cient  that  after  getting  there,  the  danger 
then  being  upon  him,  he  uses  all  the  care  possible.  In  such 
a  case  he  was  not  careful  in  coming  upon  the  track.  His 
fault  was  in  unnecessarily  and  carelessly  taking  a  position 
where  no  amount  of  care  possible  for  him  to  exercise  would 
save  him. 

This  case  is  not  analogous.  The  deceased  had  no  oppor- 
tunity to  ascertain  the  condition  of  the  brake  until  he  was 
on  the  car  and  until  he  was  about  to  set  it. 

Possibly  he  had  time  to  ascertain  the  defect  before  apply- 
ing his  force  to  the  wheel — and  possibly  not.  It  was  dark 
and  there  was  but  little,  if  any,  time  for  examination.  The 
care  which  he  was  bound  to  exercise  would  begin  when  he 
got  to  the  brake,  and  therefore  the  expression  "  and  tliat 
the  deceased  was  using  due  care  and  caution  for  his  own 
safety  at  the  time,"  was  not  inapt  or  inaccurate.  We  think 
there  was  no  error  in  this  respect. 

It  is  urged  further  that  the  fourth  instruction  for  plaintiff, 
that  if  the  jury  should  find  for  plaintiff,  they  should  assess 
the  damages  at  whatever  sum  they  "  should  deem  just  and 
reasonable  from  all  the  evidence  in  the  case,  not  exceeding 
the  amount  claimed  in  the  declaration,"  was  erroneous 
because  it  left  the  jury  free  to  assess  damages  arising  from 
sorrow,  loss  of  society,  etc.,  if  they  thought  it  just  and  rea- 
sonable to  do  so. 

But,  referring  to  the  declaration,  the  jury  would  see  that 
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the  only  claim  made  therein  was  for  a  pecuniary  loss  by  rear 
son  of  the  death  of  the  deceased,  who,  in  his  lifetime,  earned 
a  certain  monthly  stipend,  which  he  used  and  applied  to  the 
maintenance  and  support  of  his  wife  and  children. 

While  it  is  true  that  in  this  action  nothing  can  be 
recovered  for  solatium^  yet  there  is  no  claim  for  anything 
of  tlie  sort  in  the  declaration,  nor  is  it  so  intimated  in  the 
instruction  which  pointedly  referred  to  the  declaration.  It 
would  have  been  more  satisfactory  had  the  instruction  stated 
distinctly  and  directly  the  elements  which  might  be  consid- 
ered by  the  jury  in  assessing  damages,  and  if  the  defendant 
apprehended  the  jury  would  go  astray,  it  would  have  been 
very  easy  to  obtain  a  supplementary  instruction  so  framed 
as  to  exclude  any  mistake  in  that  regard. 

The  deceased  was  thirty-one  years  old,  in  good  health,  and 
his  labor  furnished  the  only  means  of  support  for  his  wife 
and  three  children.  It  is  not  to  be  supposed  that  an  instruc- 
tion that  the  pecuniary  loss  only  could  be  regarded  would 
have  led  the  jury  to  assess  the  damages  lower  than  they  did. 
At  any  rate,  if  the  defendant  chose  to  leave  the  matter  as  it 
was  left  by  plaintiff's  instruction,  which,  taken  in  connection 
with  the  basis  of  recovery  laid  in  the  declaration,  was  tech- 
nically correct,  we  think  no  complaint  can  now  be  made,  in 
view  of  the  evidence.  The  damages  can  not  be  regarded  as 
excessive. 

We  find  no  error  of  substance  and  must,  therefore,  affirm 
the  judgment. 


City  of  Jacksonyille  v.  Doan. 

» 

1.  Instructions — Nuisances, — In  an  action  to  recover  damages  result- 
ing from  the  discharge  of  oflfensive  matter  from  a  sewer  into  a  creek,  an 
instruction  which  states  that  if  there  were  obstructions  in  the  creek 
below  the  mouth  of  the  sewer,  and  that  such  obstructions  caused  offen- 
sive matter  to  remain  in  said  creek  and  caused  damage  to  the  plaintiff, 
etc.,  is  erroneous  because  it  is  not  limited  to  the  obstructions  on  the 
plaintiff's  premises,  or  such  as  were  made  by  him  or  were  under  his  con- 
trol. 
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2.  Damages,  Speculation,  etc. — A  recovery  is  denied  only  when  spec- 
ulation or  conjecture  has  to  be  employed  to  determine  whether  tiie  in- 
jury is  the  result  of  the  wrongful  acts  charged  in  the  declaration  or  from 
some  otlier  cause. 

3.  Nuisances — Distinct  Damages. — If  the  principle  that  a  person  can 
not  recover  for  damages  resulting  from  the  offensive  discharge  from  a 
sewer,  unless  it  appears  tliat  he  has  suffered  damage  different  and  distinct 
from  that  sustained  by  the  general  public,  is  conceded  to  be  in  the 
abstract  correct,  it  has  no  application  to  a  case  where  sewage  is  dis- 
charged in  tlie  immediate  vicinity  of  the  plaintiff's  dwelling,  and  the 
effluvia  penneates  his  dwelling,  nauseating  and  sickening  its  inmates. 
Such  an  injury,  and  tlie  consequent  damages,  are  special  to  the  plaintiff, 
and  entirely  distinct  from  what  the  public  may  have  suffered  in  a  gen- 
eral way  from  the  same  cause. 

Memorandum. — Action  for  damages  resulting  from  offensive  dis- 
charges from  a  sewer.  Appeal  from  a  judgment  for  $260  in  favor  of  the 
plaintiff,  rendered  by  the  Circuit  Court  of  Morgan  County;  the  Hon. 
Cyrus  Epler,  Circuit  Judge,  presiding.  Heard  in  tliis  court  at  tlie  May 
term,  A.  D.  1892,  and  affirmed.    Opinion  filed  October  17,  1892. 

Appellee's  Statement  of  the  Case. 

This  suit  is  for  damages  resulting  from  the  act  of  the  city 
of  Jacksonville,  in  discharging  from  its  sewers  large  quan- 
tities of  sewage  into  Mauvaisterre  creek  and  then  upon  the 
premises  of  appellee,  in  such  proximity  to  his  dwelling  house 
that  the  stenches  arising  from  the  putrid  mass  filled  his 
house  and  premises  and  destroyed  the  comfort  and  menaced 
the  health  of  himself  and  family. 

M.  T.  Layman,  Owen  P.  Thompson  and  F.  H.  Eowe, 
attorneys  for  appellant. 

John  A.  Bellatti,  counsel  for  appellee. 

Opinion  of  the  Court,  the  ITo7i.  Carroll  C,  Boggs^  Judge. 

This  action  was  brought  by  the  appellee  to  recover  dam- 
ages resulting  from  the  discharge  of  offensive  matter  from  a 
sewer  of  the  citv  into  Mauvaisterre  creek,  in  the  immediate 
vicinity  of  the  dwelling  house  of  the  appellee,  from  w^hich 
arose  unwholesome  and  foul  odors  and  stenches,  permeating 
and  infecting  appellee's  home,  rendering  it  uncomfortable, 
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and  endangering  the  health  of  himself  and  his  family,  A 
trial  before  a  jury  resulted  in  a  verdict  and  judgment  for 
the  appellee  in  the  sum  of  $2G0,  from  which  this  appeal. 
'  The  action  of  the  court  in  refusing  certain  instructions 
asked  by  the  appellant  constitutes  the  ground  of  alleged 
errors.    The  first  of  these  refused  instructions  is  as  follows : 

"  That  if  the  jury  believe  from  the  evidence  that  there 
were  obstructions  in  the  Mauvaisterre  creek  below  the  mouth 
of  Church  street  sewer,  and  if  they  believe  that  such  obstruc- 
tions caused  offensive  matter  to  remain  in  said  creek  and 
cause  damage  to  the  plaintiff — if  they  believe  that  he 
received  injury,  then  the  plaintiff  can  not  recover  from  the 
city  of  Jacksonville  any  damage  that  may  have  been  caused 
by  such  obstructions." 

Appellant's  counsel  contend  that  there  was  evidence  tend- 
ing to  show  that  on  appellee's  land,  below  the  mouth  of  the 
sewer,  a  fence  had  been  constructed  across  the  bed  of  the 
creek,  and  that  drift  wood  collected  in  the  creek  there  on 
appellee's  premises,  which  stopped  the  flow  of  winter,  and 
prevented,  or  assisted  in  preventing,  the  escajie  of  the  sew- 
age, and  insist  that  this  instruction  should  have  been  given, 
because,  as  they  say,  "  A  plaintiff  can  not  cause  or  materi- 
ally contribute  to  an  injury  to  himself  and  then  make 
another  liable  for  such  injury."  There  is  evidence  tending 
to  show  (and  indeed  a  preponderance,  as  we  think,)  that  the 
fence  referred  to  was  not  upon  the  premises  of  the  appel- 
lee, nor  under  his  control,  and  that  he  had  no  part  in  its  con- 
struction. In  such  state  of  case,  the  instruction  ought  not 
to  have  been  given,  because  it  is  not  limited  to  obstruction^ 
on  the  premises  of  appellee — not  to  such  as  were  made  by 
him  or  were  under  his  control;  but  rather  invited  the  jury 
to  wander  beyond  the  evidence  to  find  a  ground  of  dc^fense. 

The  question  of  whether  a  city  is  to  be  held  liable  if  sew- 
age, which  would  otherwise  pass  away  with  the  Avators  of 
a  stream,  is  obstructed  and  detained  by  the  act  of  persons 
other  than  the  person  injured  thereby,  does  not  arise  under 
the  pleadings  and  proof  in  this  case.  Complaint  is  made 
that  the  court  refused  to  give  the  following  instruction : 
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"  The  court  instructs  the  jury  that  the  plaintiff  can  not 
recover  in  this  case  for  speculative  damages,  and  if  specu- 
lation or  conjecture  is  resorted  to  for  the  purpose  of  de- 
termining whether  the  alleged  injury  results  from  the 
wrongful  act  of  the  defendant,  or  from  some  other  cause, 
then  the  plaintiff  can  not  recover  for  such  injury." 

It  is  abstractly  true  that  if  more  speculation  and  conject- 
ure must  be  resorted  to  in  order  to  determine  whether  an 
injury  results  from  the  act  complained  of,  or  from  some  other 
cause,  damages  can  not  be  allowed  for  such  injury.  That  is 
to  say,  a  recovery  can  be  had  only  when  it  is  shown  that 
the  injury  flows  from  the  wrongful  act  as  the  direct  result 
thereof. 

This  principle  is  clearly  and  repeatedly  stated  in  other 
instructions  given  to  the  jury  on  behalf  of  the  appellant, 
and  by  the  sixth  instruction  also,  given  for  the  city,  the  jury 
were  expressly  told  that  they  must  be  governed  sloely  by 
the  evidence,  and  that  they  had  no  right  to  indulge  in  spec- 
ulation or  conjecture  not  supported  by  the  evidence.  More- 
over, it  is  not  strictly  accurate  to  say  that  a  plaintiff  can  not 
recover  "  if  "  speculation  or  conjecture  is  resorted  to.  Re- 
covery is  only  denied  when  speculation  or  conjecture  "  has 
to  be"  employed,  to  determine  whether  the  injury  is  the 
result  of  the  wrongful  acts  charged  in  the  declaration,  or 
from  some  other  cause.  To  this  effect,  I.  B.  &  W.  E.  R.  v. 
Bimey,  71  111.  391. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  two 
other  instructions  asked  by  the  appellant,  the  effect  of  each 
being  that  no  recovery  could  be  had  unless  it  appeared  that 
the  appellee  suffered  damages  different  and  distinct  from 
the  damage  sustained  by  the  general  publicw  If  the  princi- 
ple thus  announced  is  conceded  to  be,  in  the  abstract,  cor- 
rect, as  to  which  we  express  no  opinion,  yet  it  was  not 
error  to  refuse  these  instructions.  The  declaration  and 
proof  offered  in  its  support  is  that  the  sewage  was  dis- 
charged in  the  immediate  vicinity  of  the  appellee's  home, 
where  he  and  his  family  resided,  and  that  the  effluvia  there- 
from, by  reason  of  the  proximity  of  the  mouth  of  the  sewer, 


Third  District— May  Term,  1892.         251 

C,  B.  &  Q.  R.  R.  Co.  V.  Dannel. 

reached  and  permeated  his  dwelling,  and  nauseated  and  sick- 
ened its  inmates.  Such  an  injury,  and  the  consequent  dam- 
ages, were  special  to  the  appellee,  and  entirely  distinct  and 
separate  from  what  the  public  may  have  suffered  in  a  general 
way,  though  from  the  same  cause. 

There  was  no  occasion  for  advising  the  jury  as  to  a  rule 
or  principle  of  law  that  had  no  application  to  the  case  in 
hand. 

We  do  not  think  the  alleged  errors  w^ell  assigned,  but  be- 
lieve the  judgment  is  just  and  lawful,  and  should  be  and  is 
affirmed. 


Chicago^  Burlington  &  Quincy  B.  B.  Co.  t.  Dannel. 

1.  Railroads — Injuries  to  Domestic  Animals^ Negligence, — In  an  ac- 
tion to  recover  damages  for  the  killing  of  domestic  animals  which, 
escaping  from  the  plaintiff's  premises,  were  upon  the  defendant's  track,  it 
appeared  that  the  company  had  fenced  its  track  as  the  law  required  and 
provided  a  gate  for  the  use  of  the  plaintiff  at  his  farm  crossing.  The 
gate  was  made  to  slide  between  posts  at  one  end,  but  the  plaintiff 
<^ianged  it  so  that  it  hung  upon  hinges,  and  at  the  time  of  the  injury 
complained  of,  it  was  so  fastened  that  stock  might  push  it  open  by  rub- 
bing against  it.  From  the  plaintiff's  own  testimony  it  appeared  that 
while  the  gate  was  closed  and  fastened  an  horn*  or  two  before  the  injury 
occurred,  it  was  found  open  shortly  after.  This  appearing,  it  vxis  held 
that  the  animals  got  upon  the  track  through  no  negligence  of  the  com- 
pany, and  that  the  plaintiff  could  not  recover. 

Memorandum.— Action  for  injuries  to  domestic  animals.  Appeal 
from  the  County  Court  of  Jersey  County;  the  Hon.  Allen  M.  Slaten, 
County  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D. 
1892.    Opinion  filed  October  17,  1892. 

The  opinion  of  the  court  states  the  case. 
SwEEJTEY  &  Walker,  attorneys  for  appellant, 
O.  F.  Price  and  Thos.  F.  Ferns,  counsel. 
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Hamilton  &  Leach,  attorneys  for  appellee. 

Opinion  of  the   Court. 

The  appellee  recovered  a  judgment  against  appellant  for 
$400,  for  the  value  of  four  horses  and  a  bull  injured  by  the 
appellant's  train. 

The  declaration  contained  two  counts:  1st.  For  negli- 
gence in  not  building  and  maintaining  a  proper  fence,  where- 
by the  animals  came  on  the  track.  2d.  For  willfully  and 
negligently  driving  the  engine  upon  the  stock,  etc. 

The  jury,  by  special  finding  of  facts  submitted  at  sug- 
gestion of  plaintiff,  determined  that  the  allegations  of  the 
first  count  were  not  sustained  by  the  proof,  and  ic  is  clear 
there  was  no  sufficient  evidence  to  support  that  count.  The 
company  had  fenced  the  track  as  the  law  requires,  and  had 
provided  a  gate  for  the  use  of  the  plaintiff  at  a  farm  cross- 
ing. This  gate,  which  was  made  to  slide  between  posts  at 
one  end,  had  been  changed  by  plaintiff  so  as  to  hang  upon 
hinges,  to  suit  his  own  convenience,  and  was  so  fastened 
that  stock  might  push  it  open  by  rubbing  against  it.  From 
the  plaintiff's  own  testimony,  it  a])pears  that  while  it  was 
closed  and  fastened  an  hour  or  two  before  the  accident,  it 
was  found  open  shortly  after.  The  stock,  then,  got  upon 
the  track  through  no  fault  of  the  company,  and  the  question 
is  whether  the  allegation  that  the  defendant,  by  its  agents, 
willfully  and  negligently  ran  the  engine  upon  and  against 
the  stock,  is  sustained  by  the  proof. 

We  have  no  hesitation  in  saying  that  it  is  not.  The  evi- 
dence offered  by  plaintiff  wholly  failed  to  sustain  the 
charge.  It  is  only  by  inference  drawn  from  the  position  of 
the  animals  when  found  that  this  is  attempted. 

It  appears  that  they  were  in  a  cut  just  beyond  an  em- 
bankment. The  accident  occurred  in  the  night  time,  and 
aside  from  the  speed  of  the  train,  which  some  of  the  ^vitnesses 
thinlc  was  unusual,  we  find  nothing  tending  to  place  the 
train  men  under  the  charge  of  negligence.  The  speed,  we 
are  satisfied,  was  not  unreasonable,  and  probably  not  unusual. 
The  affirmative  evidence  of  the  train  men  shows  that  the 
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animals  were  not  discovered  in  time  to  prevent  the  injury, 
although  a  proper  lookout  had  been  kept  up ;  and  while 
every  effort  was  made  to  stop  the  train,  and  while  it  was 
stopi^ed  within  a  reasonable  distance,,  it  was  impossible  to 
avoid  striking  the  stock. 

The  appellee  argues  that  from  the  distance  intervening 
between  the  first  and  the  last  animal,  and  from  the  hoof 
marks,  it  is  apparent  the  train  men,  in  the  exercise  of  due 
care,  might  have  saved  a  part  or  all  of  the  stock.  After  a  full 
examination  we  regard  the  data  as  well  as  the  conclusion 
reached  by  this  argument  wholly  unsatisfactory,  and  that 
property  should  not  be  taken  from  one  and  given  to  an- 
other upon  grounds  so  unsubstantial.  When  all  the  infer- 
ences drawn  from  the  plaintiff's  proof  are  not  of  themselves 
sufficient  to  make  out  a  case,  and  when  they  are  overcome 
by  the  direct  proof  offered  by  defendant,  the  result  should 
clearly  have  been  otherwise. 

We  deem  it  unnecessary  to  recite  or  discuss  the  proof 
mor^  in  detail,  as  no  useful  purpose  would  be  attained  there- 
by, and  will  merely  announce  the  conclusion  we  have  reached 
after  thoroughly  reading  and  considering  the  evidence,  and 
the  arguments  thereon.  The  judgment  will  be  reversed 
and  the  cause  remanded. 


Calef  T.  Parsons  et  al. 


1.  Conveyance  of  an  Estate  in  Freehold.  — A  con  veyan ce  of  an  estate  in 
freehold  to  commence  infuiuro  is  good  in  this  State,  though  there  be  no 
particular  estate  to  support  it,  as  was  necessary  at  common  law. 

2.  Judgments — Notice, — AU  persons  are  presumed  to  take  notice  of  the 
judgments  of  the  Circuit  Courts,  and  when  dealing  with  property  sub- 
ject to  the  liens  of  such  judgments  they  are  botmd  thereby  whether  they 
in  fact  have  such  knowledge  or  not.  The  judgment  is  the  recorded  con- 
clusion of  the  coiui^  and  imports  verity.  Though  it  may  be  erroneous 
and  though  upon  the  face  of  the  whole  record,  including  the  pleadings  in 
the  cause,  it  may  appear  that  this  is  such  error  as  would  induce  a  reversal 
if  examined  by  an  appellate  tribunal,  yet  while  unreversed  and  in  full 
force  it  is  nevertheless  valid  and  binding. 


48    8S3 
174*  430 


254  Appellate  Courts  of  Illinois. 

Vol.  48.J  Calef  v.  Parsons. 

8.  Equity  Follows  Vie  Law, — Equity  follows  the  law,  and  where  no 
equitable  considerations  intervene,  or  where  equities  are  equal,  it  wiU 
leave  the  parties  to  the  situation  assigned  them  at  law. 

4.  A  Rule  of  Equity. — It  is  a  rule  of  equity  that  the  vip;ilant  and  not 
the  slothful  shall  enjoy  its  favor;  so  where  a  plaintiff  who  had  obtained 
a  judgment  in  1882,  which  was  radically  defective,  to  his  injury,  had 
causo<l  an  execution  to  be  issued  upon  it,  and  after  a  return  of  nulla  bona, 
permitted  his  judgment  to  remain  in  its  defective  condition  more  than 
six  years,  and  when,  after  he  re<*.eived  all  that  in  point  of  law  he  was  en- 
titled to  on  the  face  of  the  record,  he  gave  notice  for  the  first  time  to  a  pur- 
chaser of  real  estate  affected  by  the  judgment  that  he  would  apply  to 
the  court  to  ha^re  his  judgment  amended,  it  ukm  he2d  that  he  was 
guilty  of  gross  laches,  and  in  no  condition  to  ask  for  equitable  relief  upon 
the  ground  that  the  purchaser,  who  was  guilty  of  no  actual  fraud  and 
who  had  no  actual  knowledge  of  the  true  state  of  things,  was  bound  to 
examine  the  whole  record,  and  to  assume  that  at  some  time  in  the 
future  the  plaintiff  would  obtain  an  amendment  to  his  judgment. 

Memorandnm. — Bill  in  chancery  to  set  aside  fraudulent  conveyances. 
Appeal  from  a  decree  dismissing  the  bill  rendered  by  the  Circuit  Couft 
of  Cass  County;  the  Hon.  George  W.  Herdman,  Circuit  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  A.  D.  1892,  and  affii'med. 
Opinion  filed  October  17,  1892. 

■ 

Morrison  &  TVhitlock,  solicitors  for  appellant. 
Mills  &  McClcre,  solicitors  for  appellees. 

Opinion  of  the  Court,  the  Hon.  George  W.  Wall,  Judge. 

This  was  a  bill  in  chancery,  filed  by  Calef  against  Parsons 
and  Elva  J.  Saunders,  to  set  aside  certain  conveyances  of  real 
estate  made  by  said  Parsons  to  said  Saunders.  Decree  for 
defendants.  It  appears  that  at  the  February  term,  18 S2,  of 
the  Circuit  Court  of  Cass  County,  said  Calef  brought  an  action 
of  debt  against  one  Melbourne  Parsons  and  said  Norman 
Parsons  upon  a  promissory  note,  and  obtained  a  judgment 
"  for  the  sum  of  §325  debt,  which  debt  may  be  discharged 
upon  the  payment  of  the  sum  of  $209.56,  being  the  amount 
of  damages  so  assessed,"  etc.  In  entering  up  this  judg- 
ment the  clerk  committed  an  error,  as  is  apparent  when 
all  the  files  of  the  case  and  the  minutes  of  the  judge  are 
examined,  in  providing  that  the  debt  should  be  discharged 
on  payment  of  the  damages.    The  debt  was  tlie  principal 
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and  the  damages  consisted  of  the  interest  upon  the  note.- 
On  October  -t,  1878,  nearly  five  years  before  this  judgment 
was  obtained,  said  Norman  Parsons  had  given  a  mortgage 
to  said  Elva  J.  Saunders,  who  was  his  step-daughter  and 
resided  in  his  family,  on  Block  No.  60,  etc.,  in  Beardstown, 
to  secure  a  promissory  note  for  $100,  duo  January  1,  1881. 
At  that  time  the  said  Parsons  owned  and  occupied  as  his 
homestead  the  S.  i  of  Lot  3,  and  all  of  Lot  4  in  Block  46,  in 
Beardstown.     He  owned  no  other  real  estate  thereafter. 

On  the  2 1st  of  March,  1882,  an  execution  issued  on  said 
judgment,  and,  following  the  form  of  the  judgment,  provided 
for  discharge  of  the  debt  on  payment  of  the  damages. 
It  was  returned  nulla  hon^a.  On  the  2d  of  September, 
1887,  said  Norman  Parsons  conveyed  the  homestead  property 
(one-half  Lot  3  and  Lot  4,  Blpck  46)  to  said  Elva  J.  Saunders 
for  the  consideration  of  $700,  reserving  to  himself  the 
possession  of  the  premises  during  his  lifetime,  and  requiring 
the  grantee  to  pay  all  taxes  and  keep  the  premises  in  repair. 

On  the  21st  of  June,  1888,  he  conveyed  to  her  also  said 
Block  60  for  the  expressed  consideration  of  $800,  and  on  the 
same  day  the  clerk  of  the  Circuit  Court  gave  said  Parsons 
a  receipt  for  $301.90  in  payment  of  said  damages  and 
interest  thereon,  and  all  cost. 

This  money  was  paid  by  said  Elva  J.  Saunders,  through 
some  other  person  or  persons. 

On  the  following  day,  June  22d,  Calef  received  the  money 
from  the  clerk  and  gave  his  receipt  therefor. 

On  the  21st  of  July,  1888,  said  Elva  J.  Saunders  and 
Sarah  C»  Parsons,  wife  of  said  Norman  Parsons,  mortgaged 
the  homestead  property  to  the  Mutual  Loan  and  Savings 
Association  to  secure  a  loan  of  $700. 

On  the  9th  of  August,  1888,  notice  was  served  on  Mel- 
bourne Parsons,  Norman  Parsons  and  Elva  J.  Saunders  of 
a  motion  to  be  entered  in  the  Circuit  Court  to  correct  said 
judgment,  so  that  the  debt  should  become  a  part  of  the 
same,  and  on  the  16th  of  October,  ISSO,  said  motion  was 
allowed  and  the  judgment  was  accordingly  amended,  subject 
to  the  intervening  rights  of  third  parties. 
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Execution  was  issued  on  this  amended  judgment  and 
return  nidla  honay  and  therefore  this  bill  was  tiled. 

It  is  not  necessary  to  set  out  the  evidence  in  detail, 
though  it  is  not  voluminous. 

While  it  appears  that  Parsons  knew  there  must  be  a  mis- 
take in  the  judgment,  it  is  not  shown  that  Miss  Saunders 
had  any  such  information.  She  testifies,  and  it  is  not  con- 
tradicted, that  she  did  not  know  there  was  any  judgment 
until  about  the  time  she  was  negotiating  with  the  Mutual 
Loan  and  Savings  Association  for  a  loan  upon  the  home- 
stead property.  An  abstract  was  required  and  obtained,  and 
thus  the  fact  of  a  judgment  was  brought  to  her  notice^  but 
she  seems  not  to  have  known  how  much  was  required  to 
remove  the  lien  thereof.  This  she  left  to  Mr.  Hewitt, 
the  attorney  of  the  association,  and,  as  advised  by  him, 
paid  the  amount  already  stated.  He  then  passed  the 
title  as  correct  and  she  obtained  the  loan.  It  does  not  ap- 
pear that  in  this  she  acted  in  bad  faith,  or  that  she  had  any 
actual  knowledge  or  reason  to  suppose  that  the  judgment 
was  not  in  proper  form  and  for  the  proper  amount. 

Nor  do  we  think  there  is  any  such  want  of  consideration 
in  either  conveyance  as  to  justify  the  charge  of  fraud.  As 
to  the  homestead  property,  the  price  paid  was  not  inade- 
quate, in  a  legal  sense,  considering  that  the  grantor  reserved 
a  life  interest ;  that ,  the  deed  was  not  signed  by  his  wife, 
and  that  the  grantee  was  to  pay  the  taxes  and  keep  up  the 
repairs;  and  as  to  the  block,  the  price  actually  paid  was 
something  over  $500,  which  was  probably  all  it  was  worth. 

The  transactions  are  clouded  by  the  fact  that  the  .grantee 
was  the  step-daughter  of  the  grantor  and  had  been  a  mem- 
ber of  his  family  since  childhood ;  that  she  had  rendered 
him  a  great  deal  of  assistance  in  the  discharge  of  his  duties  as 
postmaster,  and  that  both  parties  regarded  as  a  makeweight, 
if  not  as  a  substantial  element  of  consideration,  a  certain 
measure  of  unliquidated  obligation  growing  out  of  such  serv- 
ices. But  it  is  clear  that  she  had  earned  money  in  her 
capacity  as  a  teacher  in  the  public  schools,  and  that  to  the 
extent  of  $700  for  the  homestead  and  over  $500  for  the  block 
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she  made  actual  cash  payments  of  her  own  funds — regard- 
less of  what  he  or  she  might  have  thought  was  equitably  due 
her  on  account  of  said  services.  With  regard  to  the  deed 
for  the  homestead,  we  think  it  can  not  be  urged  that  there 
was  such  reservation  as  to  make  the  transaction  fraudulent 
in  law.  There  was  no  secret  tru^t — no  concealed  agreement 
for  the  benefit  of  the  gfantor. 

He  merely  sold  her  an  estate,  to  begin  at  his  death,  for  the 
recited  payment  of  S700,  and  the  agreement  on  her  pj\rt  to 
|>ay  taxes  and  repairs  from  the  date  of  the  conveyance. 

A  convevance  of  an  estate  of  freehold  to  commence  in 

fnturo  is  good  in  this  State — though  there  be  no  particular 

estate  to  support  it,  as  was  necessary  at  common  law. 

Shackelton  v.  Sebree,   86   111.   717;  Vinson  v.   Vinson,   4 

Brad.  138. 

Here  there  was  a  transaction  formal  in  law  and  for  a  con- 
sideration not  inadequate. 

Although  it  was  between  relatives,  and  although  the 
grantor  knew  the  judgment  was  not  for  the  proper  amount, 
yet  we  find  there  is  no  evidence  of  actual  fraud  on  her  part. 
Whatever  may  have  been  the  design  of  the  grantor,  the 
grantee  is  unaffected  in  this  respect.  And  though  he  did 
know  the  judgment  was  erroneous,  it  is  not  necessary  to 
infer  any  fraudulent  purpose  on  his  part. 

If  his  creditor  was  content  with  a  judgment  which  gave 
him  a  lien  for  only  a  part  of  his  claim,  was  there  any  reason 
why  he  should  not  be  permitted  to  sell  or  otherwise  dis- 
pose of  his  property  subject  only  to  the  lien  actually  created 
by  the  judgment  \  Whose  business  was  it  to  procure  a 
proper  judgment } 

This  brinsrs  us  to  consider  what  constructive  notice  the 
judgment  gave  the  grantee  as  to  the  rights  of  the  judgment 
creditor. 

All  j3ersons  are  presumed  to  know  and  take  notice  of  the 
judgment  of  the  Circuit  Court,  and  when  dealing  with  prop- 
ert}''  subject  to  the  lien  of  such  judgments  they  are  bound 
thereby,  whether  they  in  fact  have  such  knowledge  or  not. 
The  judgment  is  the  recorded  conclusion  of  the  court  and  it 
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imports  verity.  Though  it  may  be  erroneous,  and  though 
upon  the  face  of  the  whole  record,  which  includes  the  plead- 
ings in  the  cause,  it  may  appear  that  there  is  such  error  as 
would  induce  a  reversal  if  examined  by  an  appellate  tribunal, 
yet  while  unreversed  and  in  full  force  it  is  nevertheless  valid 
and  binding:. 

It  is  not  bo  be  ex])ected,  however,  that  a  person  about  to 
purchase  property  subject  to  the  lien  of  a  judgment  should 
be  required  to  ins]>ect  the  pleadings  and  files  to  ascertain, 
at  his  peril,  whether  the  judgment  should  not  have  been  for 
a  different  and  larger  amount. 

The  court  had  judicially  determined  that  matter,  and 
whether  right  or  wrong,  such  determination  was  conclusive 
as  long  as  it  was  permitted  to  remain  without  amendment. 

No  other  rule- would  enable  one  to  deal  safely  with  prop- 
erty subject  to  judgment  lien.  Such  is  certainly  the  legal 
view  of  the  matter,  and  how  will  equity  regard  it  ?  Equity 
follows  the  law,  and  where  no  equitable  considerations 
intervene,  or  where  equities  are  ecjual,  it  will  leave  pixrties 
to  the  situation  assigned  them  at  law.  Here  was  a  plaintiff 
who  had  obtained  a  judgment  in  1882,  which  was  radically 
defective,  to  his  injury.  '  He  caused  an  execution  to  be 
issued  upon  it  and  after  a  return  of  nu/Ia  hona,  the  judg- 
ment was  permitted  to  remain  in  its  defective  condition 
until  1888,  a  period  of  more  than  six  years,  when,  after  he 
had  received  all  that  in  point  of  law  he  was.  entitled  to  on 
the  face  of  the  record,  he  gave  notice  for  the  first  time  to  a 
purchaser  of  real  estate  affected  by  the  judgment,  that  he 
would  apply  to  the  Circuit  Court  for  an  amendment. 

It  is  a  rule  of  equity  that  the  vigilant  and  not  the  sloth- 
ful shall  enjoy  its  favor. 

This  complainant  was  guilty  of  gross  laches^  and  was  in 
no  condition  to  ask  equitable  relief  upon  the  ground  that 
the  purchaser  of  the  property,  who  was  guilty  of  no  actual 
fraud  and  who  had  no  actual  knowledge  of  the  true  state 
of  things,  was  bound  to  examine  the  whole  record  and  to 
assume  that  at  some  time  in  the  future  the  complainant 
would  obtain  an  amendment  of  the  judgment. 
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After  the  judgment  had  been  suffered  to  remain  in  its 
original  condition  for  six  years,  why  should  any  one  who 
had  ever  examined  the  pleading  and  files  be  required  to  so 
assume  at  his  peril?  We  are  unable  to  perceive  the  equi- 
table force  of  such  a  proposition.  The  parties  were  dealing 
with  legal  rights  as  to  property  subject  to  a  lien  at  law ; 
the  proceeding  was — as  to  the  grantee  at  least — free  from 
fraudulent  knowledge  or  purpose,  and  for  a  reasonably  fair 
and  adequate  consideration  in  both  instances. 

We  are  clearly  of  opinion  the  complainant  had  no  stand- 
ing in  a  court  of  equity  and  that  the  decree  dismissing  the 
bill  should  be  affinned. 


Keyes  v.  Binkert  et  al. 

if  Pleading  in  Assumpsit. — ^When  the  action  of  assumpsit  is  on  an 
undertaking  which  the  law  presumes  to  have  been  made  because  of  cer- 
tain acts,  or  the  conduct  of  a  party,  though  he  has  actually  made  no 
promise,  the  accepted  form  of  pleading  requires  an  averment  of  liability 
because  of  the  acts,  and  of  a  promise  which  the  law  implies  from  the 
existence  of  the  liability;  but  when  the  action  is  brought  upon  an 
express  contract  to  do  a  certain  act,  no  aUegation  of  an  implied  promise 
is  necessary. 

Memorandmn. — Appeal  from  the  order  of  the  Circuit  Court  of  Adams 
Cotmty,  sustaining  a  demurrer  to  the  plaintiffs  declaration;  the  Hon. 
Oscar  P.  Bonney,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  A.  D.  1892.     Opinion  filed  October  17, 1892. 

Statement  of  the  Case  by  the  Court. 

The  only  question  arising  in  this  case  is  as  to  the  suffi- 
ciency of  the  following  declaration,  viz  : 
State  of  Illinois,    )  In  the  Circuit  Court  of  Adams 

County  of  Adams,    )     '  County.     To  the  March  term,  A. 

.     D.  1892.     No.  3782. 

Edward  Keyes,  plaintiff,  by  L.  H.  Berger,  his  attorney, 
complains   of  John    S.  Cruttenden    and  Anton  Binkert, 
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partners,  trading  and  doing  business  under  the  firm  name 
and  style  of  Binkert  &  Cruttenden,  at  Quincy,  in  said 
State  and  county,  defendants,  of  a  plea  of  trespass  on  the 
case  on  promises.  For  that  whereas  on  the  16th  day  of 
October,  1891,  in  the  said  city  of  Quincy,  became  and 
were  indebted  to  the  said  plaintiff  in  the  sum  of  one 
thousand  dollars  of  lawful  money  of  the  United  States  of 
America,  for  and  on  afccount  of  the  premises  herein- 
after mentioned,  to  wit :  that  is  to  say,  the  plaintiff,  at 
the  request  of  the  defendants,  bargained  for  and  agreed 
to  buy  of  the  defendants  the  following  described  real 
estate,  situate,  lying  and  being  in  the  city  of  Quincy 
aforesaid,  to  wit :  the  north  one  hundred  and  eight  feet  of 
the  east  half  of  block  eighteen  of  Alstyne's  addition  to  the 
city  of  Quincy,  upon  the  terms  and  conditions  of  a  written 
contract  entered  upon  and  signed  and  agreed  to  by  and 
between  the  parties  plaintiff  and  defendant  to  this  suit, 
which  said  paper,  wanting  or  contract  was  and  is  in  the 
following  words  and  figures,  to-wit : 

"  CONTRACT   FOR  SALE  OF  REAL  ESTATE. 

OflBce  of  Binkert  &  Cruttenden,  214  Xorth  Sixth  Street. ) 

Quincy,  III.,  October  16,  1891.  f 
Eeceived  of  Edward  Keyes  twenty-five  dollars  (825)  as 
part  payment  toward  the  purchase  of  the  following 
described  real  estate :  The  north  one  hundred  and  eight 
(108)  feet  of  the  east  half  of  block  eighteen  (18)of  Alstjme's 
addition  to  the  city  of  Quincy,  situated  in  the  county  of 
Adams  and  State  of  Illinois,  which  is  hereby  bargained  and 
sold  to  the  said  Edward  Keves  for  the  sum  of  eiffht  hundred 
and  sixty-four  dollars  (SSO-l-) ;  eight  hundred  and  thirtj^-nine 
dollars  ($839)  more  to  be  paid  on  the  delivery  of  a  good  and 
sufficient  warranty  deed  of  conveyance  for  the  same  within 
ten  days  from  this  date,  or  as  much  sooner  as  the  deed  is 
ready  for  delivery  after  he  has  had  the  title  examined  and 
found  good.  Should  the  title  to  the  property  not  prove 
good,  then  this  $25  to  be  refunded.  But  should  the  said 
Edward  Keyes  fail  to  perform  this  contract  on  his  part 
promptly  at  the  time  and  in  the  manner  above  ^specified 
(time  being  the  essence  of  this  contract),  then  the  above 
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twenty-five  dollars  ($25)  shall  be  forfeited  by  hirn'as  liqui- 
dated damages,  and  above  contract  shall  be  and  become  null 
and  void. 

Binkert  &  Cruttenden.     (Seal.) 

Edward  Keyes.  (Seal.)" 

And  in  consideration  of  said  agreement  and  undertaking 
the  defendants  agreed  and  promised  to  deliver  unto  the 
plaintiff  a  good  and  sufficient  warranty  deed  of  conveyance 
for  the  premises  herein  before  described,  if  within  ten  days 
from  the  said  16th  day  of  October,  1891,  the  plaintiff  would 
pay  the  defendants  $839.  The  said  defendants  on  said  16th' 
day  of  October,  1891,  then  having  received  the  sum  of  $25 
as  part  of  the  purchase  money  under  the  agreement  herein- 
before set  forth,  and  the  said  plaintiff  did,  on  the  21st  day 
of  October,  1891,  find  the  title  to  the  said  premises  to  be 
good,  and  on  the  same  date,  at  the  office  of  said  defendants, 
tender  unto  said  defendants  the  further  sum  of  $839  of  law- 
ful money  of  the  United  States,  said  sum  being  the  balance 
due  under  said  agreement,  and  then  and  there  demanded  of 
said  defendants  a  good  and  sufficient  deed  of  warranty  for 
said  real  estate  described  in  said  agreement ;  and  although 
the  plaintiff  has  complied  with  all  of  his  agreements  and 
undert^lkings  by  him  to  be  performed  under  said  agreement, 
and  within  the  time  specified  therein,  the  defendants  have 
refused  to  deliver  a  good  and  sufficient  warranty  deed  of 
conveyance  unto  plaintiff  for  the  real  estate  described  in. 
said  agreement,  and  the  said  plaintiff  avers  that  the  time  for 
conveying  said  real  estate  unto  him  has  long  since  elapsed. 

Yet  he  is  willing  to  accept  and  has  always  been  ready 
to  accept  a  good  and  sufficient  warranty  deed  of  convey- 
ance for  said  real  estate  and  to  pay  for  the  same  at 
the  price  aforesaid,  to  wit,  $839,  at  the  office  of  the  said 
Binkert  &  Cruttenden  aforesaid.  Yet  the  defendants  did 
not,  nor  would,  within  the  time  specified  in  said  agreement, 
after  the  making  of  said  promise,  or  at  any  time  afterward 
deliver  unto  plaintiff  a  good  and  sufficient  warranty  deed 
of  conveyance  for  the  premises  described  in  said  agree 
ment,  after  the  making  of  said  promise,  or  at  any  time 
afterward,  deliver  unto  plaintiff  a  good  and  sufficient  war- 
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ranty  deed  of  conveyance  for  the  premises  described  in 
said  agreement  but  refused  so  to  do,  whereby  the  plaint- 
iff has  been  deprived  of  divers  great  gains  and  profits, 
which  otherwise  would  have  accrued  to  him  from  the 
delivery  of  said  deed  to  him  as  aforesaid,  to  the  damage  of 
the  plaintiff  in  the  sum  of  one  thousand  dollars,  and  there- 
fore he  brings  his  suit,  etc. 

L.  H.  Berger,  attorney  for  plaintiff. 

The  demurrer  filed  to  said  declaration  is  as  follows : 
"  And  the  said  defendants  come  and  say  actio  non,  because 
they  say  the  plaintiff  secondly  thirdly  amended  declaration, 
and  the  matters  and  things  therein  contained  are  insufficient 
in  law  to  maintain  the  action  aforesaid,  and  they  are  not 
bound  by  law  to  answer  the  same,  wherefore  they  pray 
judgment,,  etc. 

And  for  sj)ecial  causes  of  demurrer  said  defendants  show : 

1.  This  is  an  action  of  assumpsit  and  there  is  no  allega- 
tion in  said  thirdly  amended  declaration,  contains  no  aver- 
ment  of  any  promise  by  the  defendant  to  pay  anything  to 
plaintiff. 

2.  The  declaration  contains  an  averment  of  a  tender  and 
offer  to  pay  money  and  a  demand  for  a  deed,  at  a  time 
before  the  defendants  were,  by  the  terms  of  the  contract  set 
out  in  the  declaration,  bound  to  deliver  a  deed,  but  contains 
no  averment  that  the  tender  was  made  at  the  expiration  of 
the  time  within  which,  by  the  terms  of  the  agreement,  the 
defendants  were  to  deliver  such  deed. 

3.  Said  secondly  amended  declaration  is,  in  other  re- 
spects, informal  and  defective. 

John  H.  Williams." 

The  Circuit  Court  sustained  a  demurrer  to  this  declara- 
tion. The  appellant  refused  to  amend,  and,  the  action  being 
dismissed,  prosecutes  this  appeal. 

Appellant's  Brief. 

The  declaration  meets  with  every  legal  requirement  and 
"  is  certain  to  a  common  intent  in  general."  The  People  v. 
Shaw,  14  111.  476. 
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A  declaration  is  always  sufficiently  definite  when  it  states 
the  contract  in  tenns  as  in  substance.  White  v.  Thomas, 
39  111.  227. 

Where  two  acts  are  to  be  done  at  the  same  time,  as  for 
instance,  A  agrees  to  deliver  to  B  a  good  and  sufficient 
deed  for  land  on  a  certain  day,  the  agrejement  is  a  depend- 
ent one.  Hunt  v.  Livermore,  5  Pick.  (Mass.)  395 ;  Ilowland 
V.  Leach,  11  Pick.  (Mass.)  151;  Parker  v.  Parmele,  20 
Johns,  (N.  Y.)  130  ;  Gazely  v.  Price,  U  Johns,  (N.  Y.)  2G0. 

Where  the  nets  concerning  which  the  undertakings  are 
made  have  some  necessary  relation  to  each  other,  the  under- 
taking may  be  dependent.  Knight  v.  N.  E.  Worsted  Co., 
2  Cush.  (Mass.)  286 ;  Mill  Dam  Foundry  v.  Ilovey,  21  Pick. 
(Mass.)  439. 

The  law  only  requires  a  willingness  or  readiness  to  make 
a  tender.  White  v.  Thomas,  39  111.  227;  Hough  v.  Rawson, 
17  lU.  588 ;  Funk  v.  Hough,  29  111.  145. 

When  concurrent  acts  are  to  be  done  at  the  same  time, 
no  action  can  be  maintained  without  showing  performance, 
or  a  readiness  and  offer  to  perform,  and  either  party 
stating  that  the  defendant  neglected  to  attend  when  neces- 
sary or  refused  to  perform  his  part.  208  Saunders'  Plead- 
ing. 

L.  H.  Berger,  attorney  for  appellant. 

Appellees'  Brief. 

"  No  distinction  exists  in  pleading  between  an  implied 
promise  and  an  express  one ;  it  is  true  that  in  evidence  the 
law  in  many  cases  implies,  from  certain  facts,  that  a  prom- 
ise has  been  made ;  but  in  pleading  the  supposed  promise 
itself  should  be  alleged."     Chitty,  Vol.  I,  page  302. 

"  In  assumpsit  the  declaration  must  express  a  considera- 
tion and  a  promise  in  such  a  manner  as  to  be  sufficient." 
Kead  v.  Walker,  52  111.  334. 

John  H-  Williams,  attorney  for  appellees. 

Opinion  of  the  Court,  the  Hon,  Carroll  C.  Boggs^  Judge, 
The  wording  of  the  contract  is  somewhat  peculiar  and 
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its  meaning  for  that  reason  is  not  so  readily  determined;  but 
when  all  of  its  provisions  are  considered  together  and  in 
proper  Connection  we  think  the  duties,  rights  and  obliga- 
tions of  the  respective  parties  satisfactorily  appear. 

As  we  construe  it,  the  appellees  contracted  to  sell  to  the 
ap])ellant  the  premises  described,  and  obligated  themselves 
to  convey  the  same  to  him  by  warranty  deed  within  ten 
days,  upon  the  pa\«inont  of  balance  of  the  purchase  money. 
The  appellant,  by  the  contract,  became  obligated  to  receive 
the  deed  and  pay  the  money  therefor  at  any  time  within 
said  period  of  ten  days,  when  the  appellees  might  choose  to 
offer  it  to  him,  if  the  title  of  the  appellees,  upon  examination, 
proved  to  bo  good.  Thus  it  is  seen  the  appellant  was  re- 
quired to  be  ready  at  all  times  during  the  ten  days  after  he 
had  examined  the  title  to  accept  the  deed  and  make  pay- 
ment therefor. 

By  tendering  the  balance  of  the  purchase  money  he 
waived  all  question  as  to  the  sufficiency,  of  the  title,  and  in 
effect  announced  to  the  appellees  that  he  was  ready,  willing 
and  able  to  complete  the  transfer  of  the  property.  He 
could  not  know  whether  they  were  ready  upon  their  part. 
If  they  were  not,  it  became  incumbent  upon  them  to  take 
such  steps  as  might  be  necessary  to  enable  them  to  perform 
their  undertaking  within  the  time  limited,  and  wlien  so  ready 
to  advise  the  appellant,  to  deliver  him  the  deed  and  receive 
the  money  Avhich  they  knew  he  was  holding  for  them. 

After  having  once  tendered  the  money,  a  readiness  and 
ability  to  comply,  accept  the  deed  and  pay  the  money  at  all 
times  within  the  ten  days,  is  all  that  ought  to  be  required  of 
the  appellant. 

As  to  the  rule  in  such  cases,  see  2  Parsons'  Contracts,  page 
677 ;  Hough  v.  Rawson,  17  111.  588  ;  3  Amer.  and  Eng.  Ency. 
of  Law,  page  910,  and  note  1. 

The  declaration,  though  inartistically  drawn,  substantially 
states  that  the  appellant  made  the  tender,  and  during  all  the 
time  in  question  tliereafter  was  read}''  and  willing  and  pre- 
pared to  pay  the  money  and  take  the  deed,  and  that  the 
appellees  failed  and  refused  to  comply  with  their  agreement 
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to  deliver  the  deed,  not  only  when  he  tendered  them  the 
money  but  also  during  all  the  time  of  the  ten  days  mentioned 
in  the  contract  and  until  the  beginning  of  the  suit. 

We  do  not  think  an  allegation  of  a  promise  by  appellees 
to  pay  damages  which  the  law  would  impose  upon  a  breach 
of  the  contract  is  at  all  necessary  to  a  good  declaration. 

When  the  action  of  assumpsit  is  on  an  undertaking  which 
the  law  presumes  to  have  been  made  because  of  certain  acts, 
or  the  conduct  of  a  party,  though  he  has  actually  made  no 
promise,  the  accepted  form  of  pleading  requires  an  averment 
of  liability  because  of  the  acts,  and  of  a  promise  which  the 
law  implies  from  the  existence  of  the  liability.  When  the 
action  is  brought  on  an  express  contract  to  do  a  certain  act, 
no  allegation  of  an  implied  promise  is  necessary.  Wait's 
Actions  and  Defenses,  Vol.  1,  pages  370  to  370. 

The  demurrer  should  not,  in  our  opinion,  have  been  sus- 
tained, but  should  have  been  overruled. 

The  judgment  must  be  reversed  and  the  cause  remanded, 
with  instructions  to  overrule  the  demurrer  and  require  the 
appellee  to  plead  to  the  declaration. 


Maddox  et  al.  y.  Epler. 

1.  Husband  and  Wife-^Wife's  Separate  Property. — Where  a  wife 
permitted  her  husband  to  use  her  money  in  his  business  operations  and 
to  buy  and  take  deeds  in  his  own  name,  and  to  retain  the  same  for  a 
period  of  six  or  seven  years,  during  which  period  he  became  in  debt  and 
then  conveyed  the  land  to  his  Vifo,  she  can  not  be  heard,  in  a  proceed- 
ing by  a  creditors  bill,  to  say  that  she  had  fin  understanding  with  her  hus- 
banrl  that  he  would  protect  her  by  putting  the  land  in  her  name  when  it 
was  paid  for,  to  defeat  a  creditor  who  may  have  trusted  her  husbtind  on 
the  faith  of  the  property  he  held  with  her  knowledge  and  consent. 

2.  Homestead  Right.  — In  a  proceeding  by  creditor's  bill,  where  a  decree 
is  entered  for  the  sale  of  real  estate  and  an  appeal  taken,  the  question  of 
homestead  rights  can  not  be  raised  for  the  first  time  in  the  AppeUate 
Court. 

Memorandnm. — Creditor's  bill.  Appeal  by  the  defendants  from  a  de- 
cree of  the  Circuit  Court  of  Morgan  County;  the  Hon.  Lyman  Lacey, 
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Circuit  Judge,  presiding.    Heard  in  this  court  at  the  May  term,  A.  D. 
1892,  and  affirmed.    Opinion  filed  October  17,  1892. 

Statement  of  the  Facts  by  the  Court. 

This  was  a  creditor's  bill  by  appellee  against  appellants, 
filed  October  29,  1800,  alleging  that  on  June  19,  1890, 
complainant,- William  E])ler,  obtained  judgment  in  the  Cir- 
cuit Court  of  Morgan  County  against  Samuel  Maddox,  for 
$390.98;  that  execution  issued  thereon  August  25,  1890,  and 
returned  unsatisfied,  "  no  property  found,"  September  8, 
1890  ;  that  said  judgment  remained  in  full  force,  etc. ;  that 
said  judgment  was  for  ])asturage  debt,  incurred  January  5, 
1888,  on  which  last  date  said  Samuel  Maddox  was  the 
owner  of  a  valuable  farm  of  147  acres  in  said  Morgan  county, 
which,  on  January  27,  1888,  he  fraudulently,  and  without 
any  valuable  consideration,  conveyed  to  his  wife,  Mildred 
Maddox. 

That  afterward,  on  August  9,  1890,  said  Mildred  and 
Samuel  Maddox  conveved  said  farm  to  John  T.  ^Vrio:ht, 
consideration  §8,700,  retaining  vendor's  lien  to  secure  §^2,000 
of  purchase  money,  balance  paid  in  cash.  That  said  Mil- 
dred Maddox  had  no  money  or  property  other  than  the 
said  land  and  the  proceeds  thereof,  and  has  invested  said 
proceeds  in  lot  4  in  Grierson's  first  addition  to  Jackson- 
ville, and  all  that  part  of  "outlot"  20  in  Grierson's  second 
addition  to  Jacksonville  lying  north  of  said  lot  4  and  south 
of  the  right  of  way  of  the  Wabash  Railway  Company,  situ- 
ate in  Morgan  County,  111.  That  at  the  time  of  siiid  convey- 
ance by  Samuel  Maddox,  he  did  not  have  or  retain  any 
property  sufficient  to  pay  complainant  and  other  creditprs. 
That  complainant  is  entitled  to  have  his  judgment  satisfied 
out  of  said  last  described  premises.  That  Elisha  Lawson 
has  some  interest  in  said  premises.  Makes  Mildred  and 
Samuel  Maddox  and  said  Lawson  defendants.  Prays  for 
summons,  and  that  said  last  described  premises  may  be  sub- 
jected to  payment  of  complainant's  judgment,  and  for  other 
and  further  relief,  etc.  Answer  of  Mildred  and  Samuel 
Maddox  filed  December  27,  1890.    Admits  judgment,  issu- 
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ance  of  execution,  its  return  "  no  property  found,"  and  that 
said  judgment  remains  in  full  force,  etc.  That  said  judg- 
ment was  for  pasturage,  for  which  complainant  Ei)ler  had 
an  agister's  lien  by  statute,  which  he  neglected  to  enforce. 
That  said  pasture  debt  accrued  after,  and  not  before,  said 
conveyance  of  January  27,  1888,  of  Maddox  to  his  wife. 
Denies  that  said  conveyance  was  fraudulent,  or  without 
consideration,  and  alleges  that  the  consideration  was  moneys 
due  from  Samuel .  to  Mildred  Maddox,  derived  by  Mildi'ed 
from  her  father's  estate,  subsequent  to  the  year  1861. 
Denies  that  Samuel  Maddox,  at  the  time  he  conveyed,  did 
not  retain  sufficient  other  property  to  pay  complainant  and 
other  creditors.  Admits  that  part  of  the  purchase  money 
of  the  conveyance  to  John  T.  Wright  was  invested  in  the 
Jacksonville  property,  as  charged  in  complainant's  bill,  and 
claims  it  as  her  separate  property,  and  denies  the  right  of 
complainant  Epler  to  have  his  judgment  satisfied  out  of  it. 

Decree,  November  term,  1891.  Finds  issue  for,  and 
equities  with  complainant.  Eecites  judgment,  issuance  of 
execution,  return  of  ssime  nulla  bana^  and  that  said  judgment 
remained  in  full  force,  unsatisfied,  etc.,  and  that  said  judg- 
ment was  for  pasturage  debt,  incurred  January  5,  1888,  at 
which  date  Samuel  Maddox  owned  the  147  acre  farm,  and 
that  on  January  27,  1888,  he  conveyed  same  to  his  wife, 
Mildred  Maddox,  and  did  not  at  the  time  retain  sufficient 
other  property  to  pay  complainant  and  other  creditors,  and 
is  not  insolvent;  that  said  conveyance  to  Mildred  was 
fraudulent  as  to  complainant ;  that  subsequently,  on  August 
9,  1890,  said  Mildred  conveyed  said  farm  to  John  T.  Wright 
in  consideration  of  $8,700,  and  with  the  proceeds  purchased 
the  Jacksonville  property  in  Grierson's  additions,  as  de- 
scribed. Orders  Samuel  and  Mildred  Maddox,  within 
twenty  days,  to  pay  complainant,  William  Epler,  the  judg- 
ment for  $390.98,  with  interest  and  costs,  and  that  in  de- 
fault, the  master  sell  the  said  Jacksonville  premises  to  satisfy 
same. 

Exceptions  by  Mildred  and  Samuel  Maddox,  upon  whose 
appeal  the  record  is  brought  to  this  court. 
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Appellants'  Brief. 

If  Maddox  retained  sufficient  other  property  out  of  which 
a])pellee  and  other  creditors  could  have  realized,  the  con- 
veyance by  Maddox  to  his  wife,  January  27,  188S,  was  not 
fraudulent,  and  the  consideration  of  some  §8,000  previ- 
ously furnished  Maddox  by  his  wife  was  sufficient,  and  the 
decree  of  the  court  below  should  have  been  for  the  defend- 
ants. Koster  et  al.  v.  Ililler,  4  Brad.  21;  Shackleford  v. 
Todhunter,  4  Brad.  271;  Bittinger  v.  Kasten  et  al.,  Ill  III. 
200. 

Elisha  Lawson,  as  alleged  by  appellee's  bill,  had  an  inter- 
est in  the  property  sought  to  be  subjected.  He  was  made 
a  defendant  and  regularly  served  with  summons.  The  de- 
cree should  have  disposed  of  his  interest,  and  it  failing  to 
do  so,  it  is  error.  County  Commissioners  v.  Reeve,  5  Brad. 
606. 

Even  if  the  original  conveyance  was  fraudulent,  it  does 
not  affect  the  homestead  interest;  invested,  or  uninvested, 
to  the  extent  of  $1,000,  it  is  exempt  from  such  sale.  Ap- 
pellee's judgment  was  never  a  lien  upon  it,  or  upon  the  land 
conveyed  to  her  by  her  husband.  Leupold  et  al.  v.  Krause, 
95  111.  440;  Jaffer  v.  Anneals,  91  111.  487;  Bell  v.  Devore  et 
al.,  96  111.  217;  Ilubbell  et  al.  v.  Canady,  5$  111.  425;  Red- 
den et  al.  V.  Potter,  16  Brad.  265;  Sanford  et  al.  v.  Finkle, 
112  111.  146. 

Wm.  a.  Ckawley,  solicitor  for  appellants. 

Appellee's  Brief. 

"The  doctrine  as  to  voluntary  conveyances  as  against 
pre-existing  creditors  laid  down  by  the  Supreme  Court  of 
this  Stute  is  that  all  such  conveyances  are  void,"  The  only 
exceptions  to  this  rule  recognized  in  this  decision  is  when 
the  grantor  is  in  prosperous  condition  and  unembarrassed 
at  the  time,  and  that  it  depends  on  his  ability  to  withdraw 
that  amount  from  his  estat<3  without  the  least  hazard  to  his 
creditors,  or  in  any  material  degree  lessening  their  prospect 
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of  payment.    Eussell  v.  Fanning,  2  Brad.  632;  Lyttle  v. 
Scott,'^2  Brad.  646;  Mitchel  v.  Byrns,  67  111.  522. 

E.  W.  Mills,  attorney  for  appellee. 

Opintox  of  the  Court,  the  Hon.  George  W.  Wall^  Judge, 

After  a  careful  consideration  of  the  evidence  we  are  of 
opinion  the  proof  supports  the  decree. 

The  wife  had  advanced  various  sums  to  the  husband  from 
time  to  time,  beginning  more  than  twenty  years  before  the 
deed  which  was  made  to  her  in  1888.  She  permitted  him 
to  use  the  money  in  his  business  operations  and  to  buy 
land.  The  farm  in  question  was  purchased  six  or  seven 
years  before  it  was  deeded  to  her,  and  while  she  says  she 
had  some  sort  of  an  understanding  with  him  that  he  would 
protect  her  by  putting  the  land  in  her  name  when  it  was 
paid  for,  yet  we  think  this  was  too  indefinite,  and  that  after 
she  had  permitted  him  to  use  the  money  as  his  own  and  to 
put  land  in  his  own  name,  she  can  not  be  heard  to  set  up 
such  a  claim  as  she  makes  here  to  defeat  a  creditor  who  no 
doubt  trusted  him  on  the  faith  of  the  property  he  so  held 
with  her  knowledge  and  consent. 

It  is  apparent  she  would  not  have  asked  for  the  deed, 
but  for  suggestion  made  by  her  father,  and  the  apprehension 
that  her  husband  was  in  failing  circumstances.  She  did  not 
seem  to  know  much  as  to  his  financial  condition  and  suf- 
fered him  to  use  her  funds  without  conditions  and  proba- 
bly without  any  fear  of  mismanagement  or  failure. 

It  would  be  inequitable  under  such  circumstances  to  per- 
mit the  deed  to  stand  as  against  hona  fide  creditors  who 
were  unaware  of  the  alleged  claim  in  her  favor.  Whatever 
might  be  the  equitable  aspect  of  the  matter  as  between  her 
and  her  husband  she  can  not  complain  if  such  creditors  are 
allowed  to  assert  a  lien  upon  the  property  as  against  her. 
But  it  is  extremely  doubtful  whether  she  could  be  regarded 
as  her  husband's  creditor.  She  took  no  note  from  him, 
indeed  she  kept  no  memorandum  of  the  sums  she  gave  him, 
and  it  is  by  no  means  certain  that  she  had  any  intention  or 
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that  there  was  ever  any  definite  understanding  that  he  was 
to  account  to  her,  or  to  secure  her  for  such  advances. 
Ilocket  V.  Bailey,  86  111.  74;  Frank  v.  King,  121  111.  250; 
Lowentrout  v.  Campbell,  130  111.  503. 

Nor  do  we  think  that  he  retained  enough  unincumbered 
property  to  protect  the  complainant.  On  this  point  the 
evidence  is  somewhat  confused  and  conflicting,  but  we  are 
satisfied  with  the  finding  of  the  decree  in  that  regard. 

The  point  is  now  made,  and  evidently  for  the  first  time, 
that  the  property  ordered  to  be  so  sold  was  the  homestead 
of  the  parties,  and  therefore  that  the  decree  was  erroneous 
in  not  making  provision  to  protect  the  rights  in  respect 
thereto. 

No  suggestion  of  the  sort  was  made  in  the  pleadings,  nor 
does  the  evidence  clearly  disclose  that  such  was  the  fact. 
Some  parts  of  the  testimony  seem  incidentally  to  point  in 
that  direction,  though  not  with  much  certainty. 

The  property  is  no  doubt  worth  much  more  than  the 
amount  of  the  complainant's  claim  and  the  value  of  the 
statutory  homestead,  and  it  is  apparent  there  was  no  inten- 
tion of  presenting  any  question  as  to  the  homestead  upon 
the  hearing  of  the  case,  the  only  contested  point  being 
whether  the  complainant  had  a  right  to  impeach  the  con- 
veyances by  which  the  title  was  placed  in  the  name  of  the 
wife.  We  therefore  hold  that  the  question  can  not  now 
be  raised  for  the  first  time  in  this  court.  Had  it  been  prop- 
erly presented  to  the  Circuit  Court  the  rights  of  the  parties 
as  to  the  homestead  would  have  been  considered,  and  the 
conclusion  then  reached,  if  not  satisfactory,  might  have 
been  assigned  as  error.  As  the  record  now  appears  we  can 
not  consider  the  objection.    The  decree  will  be  affirmed. 


48  870 

68  313 

48  270 

72  647 


48  270 
79  646 

174t  149 


48  270 
1818  Ml 


A» 


270 


Oakford  et  al.  v.  Robinson. 

1.  Foreclosure  in  Chancery — Parties. — A  person  holding  an  unre- 
corded deed  of  mortgaged  premises  and  not  being  in  possession,  can  not 
complain  because  he  is  not  made  a  party  defendant  in  foreclosui'e  pro- 
ceedings. 
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2,  Apj.ointment  of  a  Receiver. — The  fact  that  the  rents  and  profits  of 
mortgaged  premises,  as  well  as  the  land  itself,  is  pledged  for  the  pay- 
ment of  the  mortgage  debt,  will  autliorize  the  appointment  of  a 
receiver  in  the  discretion  of  the  court,  witliout  regard  to  the  solvency  of 
the  mortgagee. 

3.  Deficiency — Lien  for  Rents  and  Profits  During  the  Sta  tv  iory  Period 
Allowed  for  Redemption. — When  the  rents  and  profits  of  the  land,  as 
well  as  the  land  itself,  is  pledged  by  a  mortgage  for  the  amount  due  tlie 
mortgagee  by  the  appointment  of  a  roc;eiver,  he  has  an  equitable  lien 
upon  such  rents  and  profits  during  the  statutory  period  allowed  for  re- 
demption for  the  ftdl  payment  of  any  deliciency  that  may  arise  upon  a 
sale  of  the  premises  to  pay  the  debt.  ^ 

Memorandnm. — Mortgage  foreclosure  in  chancery.  Appeal  from  an 
order  discharging  a  receiver  and  apportioning  rents  and  profits  rendered 
by  the  Circuit  Court  of  Morgan  County;  the  Hon.  Cyrus  Epler,  Circuit 
Judge,  presiding.  Heard  in  this  court  at  tlie  May  term,  A.  D.  1892,  and 
reversed.    Opinion  filed  October  17, 189i3. 

Statement  of  the  Case  by  the  Court. 

On  the  4th  day  of  June,  1891,  the  appellants  were 
awarded  a  decree  of  foreclosure  upon  a  mortgage  executed 
to  them  by  Joshua  11.  Green  and  wife. 

The  mortgage  contained  a  clause  authorizing  the  appoint- 
ment of  a  receiver,  with  power  to  take  possession  of  the 
premises  and  collect  the  rents  due  or  to  become  due  thereon 
during  the  period  allowed  for  redemption  and  apply  the 
same  in  payment  of  any  deficit  should  the  premises  prove 
insufBcient  to  pay  the  amount  secured  by  the  mortgage. 

The  decree  passed  without  an  order  appointing  a  receiver, 
but  on  the  24:th  day  of  June,  1891,  upon  a  petition  framed 
for  that  purpose,  and  upon  due  notice  to  the  defendants  to 
the  decree,  a  further  decree  was  duly  entered,  finding  that 
the  premises  mortgaged  were  of  value  insufficient  to  pay 
the  decree  debt  and  cost,  and  ordering  that  one  George  W. 
Clark  be  appointed  a  receiver,  with  power  and  autliority  to 
collect  and  receive  the  rents,  issues  and  profits  of  the 
lands  then  due,  or  to  become  due,  and  reportthe  same  to 
the  court. 

The  master  in  chancery  sold  the  land  under  the  decree 
on  the  2d  day  of  July,  1891,  but  for  an  amount  insufficient 
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to  pay  the  decree  debt  and  costs,  the  deficiency  being 
$199.00.  The  receiver  proceeded  at  once  to  the  discharge 
of  his  duties  by  collecting  rents  that  were  due  and  by 
leasinof  the  land  to  tenants  for  future  use. 

On  the  5th  day  of  December,  1891,  the  appellee,  R  )bin- 
son,  presented  a  petition  to  the  court  in  the  foreclosure 
proceeding,  in  which  he  represented  to  the  court  that  he 
became  the  owner  of  the  mortgage  lands  in  October,  1890, 
by  a  deed  from  the  mortgagors ;  that  he  did  not  recoixl  the 
deed  until  November  6,  1S91,  on  which  last-named  day  he 
redeemed  the  land  from  the  sale  by  the  master  by  paying 
to  that  officer  the  amount  of  such  sale  and  eight  per  cent  in- 
terest thereon  from  the  date  thereof,  and  praying  that  the 
receiver  be  discharged  and  possession  of  the  lands  delivered 
up  to  him. 

The  receiver,  under  an  order  of  the  court,  reported 
rents  collected  to  the  net  amount  of  $89.01,  which,  upon  a 
hearing  upon  the  petition  aforesaid,  was  ordered  to  be  paid, 
one-half  to  the  appellants  and  the  other  half  to  the  ap- 
pellee. The  court  also  discharged  the  receiver  from  further 
duty  or  power  in  the  premises. 

From  this  order  discharging  the  receiver  and  apportion- 
ing the  rents  between  the  parties,  the  appellants  (the  mort- 
gagees) appeal. 

Appellants'  Brief. 

When,  upon  the  maturing  of  the  indebtedness,  the 
security  being  inadequate,  the  mortgagee  files  his  bill  for 
a  foreclosure,  and  procures  the  appointment  of  a  receiver, 
he  thereby  obtains  an  equitable  lien  upon  the  unpaid  rents, 
and  will  be  entitled  thereto  to  the  extent  of  any  deficiency 
in  the  security.  High  on  Receivers,  Sec.  644;  Howell  v. 
Eipley,  10  Paige,  43;  Lofsky  v.  Monger,  3  Sandf.  Ch.  69; 
Post  V.  Dorr,  4  Edw.  Ch.  412. 

"  By  the  api)ointment  of  a  receiver,  the  mortgagee  obtains 
an  equitable  claim,  not  only  upon  the  rents  and  profits 
actually  due  at  the  time,  but  also  upon  the  rents  to  accrue ; 
and  his  right  to  them  is  superior  to  that  of  the  mortgagor's 
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assignee  in  bankruptcy,  or  to  that  of  any  one  claiming  under 
the  mortgagor,  as,  for  instance,  his  grantee,  who  has  bought 
subject  to  the  mortgage."  2  Jones  on  Mortgages,  Sec. 
153G ;  High  on  Eeceivers,  Sec.  643. 

DoocY  &  Bush,  Harey  Higbee  and  E.  L.  McDonald, 
attorneys  for  appellants. 

Appellee's  Brief. 

The  order  made  by  appellants  appointing  a  receiver  did 
not  require  the  receiver  to  pay  the  money  arising  from 
rents,  etc.,  to  appellants,  but  directed  him  to  report  his 
doings  to  the  court.  Seligman  v.  Laubheimer,  58  111.  124  ; 
Lloyd  V.  Karnes,  45  111.  G2. 

Morrison  &  Whitlook,  solicitors  for  appellee. 

Opinion  of  the  Court,  the  Uoiu  Carroll  C,  Boggs^  Judge. 

The  appellee,  Ilobinson,  held  subject  to  the  mortgage, 
and  as  his  deed  was  not  of  record  and  he  had  not  possession 
of  the  land,  he  can  not  complain  that  he  was  not  made  a 
party  defendant  to  the  foreclosure  proceeding. 

The  rents  and  profits  of  the  land,  as  well  as  the  land,  was 
pledged  by  the  mortgage  for  the  security  and  payment  of 
the  amount  due  the  appellee.  This  authorized  the  appoint- 
ment of  a  receiver,  in  the  discretion  of  the  court,  without 
resrard  to  the  solvencv  of  the  mortt^ac^or.  8  Amer.  &  En^. 
Ency.,  page  234;  2  Jones  on  Mortgages,  Sec.  1516.  And 
such  appointment  was  lawfully  made,  though  by  a  decree 
subsequent  to  the  original  decree.  8  Amer.  ^t  Eng.  Ency.  of 
Law,  page  239. 

By  the  appointment  of  the  receiver  the  appellants  ob- 
tained an  equitable  lien  on  the  rents  and  profits  of  the  land 
during  the  statutory  period  allowed  for  redemption,  if  nec- 
essary, for  the  full  payment  of  any  deficiency  in  the  secu- 
rity. In  support  of  this  view,  see  1  Jones  on  Mortgages, 
Sees.  773,  774  and  775  ;  2  Jones  on  Mortgages,  Sec.  1536 ; 


Vol.  ZLVill  18 


48  2741 
145s  691 


274  Appellate  Courts  of  Illinois. 

Vol.  48.]  C,  P.  &  St.  L.  Ry.  Co.  v.  Lewis. 

High  on  Receivers,  Sees.  643  and  644 ;  Beach  on  Receivers, 
Sec.  532. 

Appellee's  title  to  the  property  was  subject  to  the  mort- 
gage held  by  the  api>ellants,  and  his  right  to  the  rents  and 
profits  of  the  land  was,  under  the  mortgage  and  the  decree 
of  the  court,  secondary  to  that  of  the  appellants. 

The  payment  by  the  appellee  to  the  master  in  chancery 
of  the  amount  requisite  under  the  statute  to  effect  a 
redemption  from  the  sale  did  not  operate  to  destroy  this  lien 
of  the  api)ellants,  but  such  lien  remained  unaffected  by  the 
redemption,  and  could  only  be  discharged  by  payment  of  the 
deficiency  or  by  the  application  by  the  receiver  of  the  rents 
and  profits  toward  the  payment  of  such  unpaid  balance. 
Therefore,  the  receiver  should  not  have  been  discharged,  nor 
should  any  portion  of  the  money  received  from  the  rents  of 
the  lands  have  been  ordered  paid  to  the  appellee. 

The  decree  in  each  of  these  respects  is  reversed  and  the 
cause  is  remanded,  with  directions  to  the  court  to  order 
the  rents  in  receiver's  hands  paid  to  the  appellants,  and 
to  cause  all  other  sums  received  by  the  receiver  during  the 
p3riod  allowed  for  redemption  paid  to  the  appellants 
so  far  as  necessary  to  satisfy  and  pay  the  deficiency  afore- 
said, with  legal  interest  thereon  from  the  date  of  the  sale, 
the  remainder,  if  any,  to  be  paid  to  the  ai)pellee,  Robinson. 

The  costs  in  this  court  will  be  taxed  by  the  clerk  to 
the  appellee,  Robinson.  Reversed  and  remanded,  with 
directions. 


Chicago^  Peoria  &  St.  L.  Ry.  Co.  v.  Lewis. 

1.  Railroad  Accidents — Burden  of  Proof, — ^When  a  railway  car  is 
thrown  from  the  track,  whereby  a  passenger  is  injured,  the  presump- 
tion arisos  that  the  accident  resulted  from  an  imperfect  condition  of  the 
track  or  from  bad  management  of  the  trains,  or  both  combined,  and  the 
burden  of  proof  is  upon  the  company  to  show  that  it  was  free  from  neg- 
ligence. 

2.  Sj^eed  of  Trains. —While  the  statute  and  the  rulings  of  the  courts 
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may  not  have  fixed  a  rate  beyond  which  a  train  can  be  safely  moved,  yet 
it  is  manifest  there  must  be  a  limit,  and  that  when  such  limit  is  ex- 
ceeded the  law  will  impute  negligence.  What  the  limit  is  will  depend 
on  circumstances  very  largely,  such  as  the  condition  of  the  road  bed,  the 
weight  and  strength  of  the  rail  and  the  character  and  condition  of  the 
rolling  stock. 

3.  Duty  of  Common  Carriers. -;-Common  carriers  of  persons  are 
required  to  use  all  that  human  care,  vigilance  and  foresight  can  reason- 
ably do,  in  view  of  the  character  and  mode  of  conveyance  adopted,  to 
prevent  accidents  to  passengers. 

4.  Damages. — Necessarily  the  estimate  of  damages  for  personal  in- 
juries and  suffering  must  depend  upon  the  judgment  of  the  jury;  there 
can  be  no  direct  proof  in  regard  to  it,  and  witnesses  can  not  be  allowed 
to  express  an  opinion  upon  it. 

5.  Change  of  Venue— Waiver. ^-Wiien  the  venue  in  a  civil  proceed- 
ing is  changed  and  the  cause  is  sent  for  trial  to  a  county  outside  of  the 
judicial  circuit  in  which  it  arose,  and  no  exceiition  is  taken  to  the  order 
granting  the  change  in  the  county  vrhere  it  is  entered,  nor  a  motion 
made  in  the  county  to  which  it  is  sent,  and  the  party  goes  to  trial  with- 
out objection,  whatever  error  there  may  have  been  in  the  order  of  the 
court  changing  the  venue  is  waived. 

Memorandnin. — Action  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Ck)urt  of  Fulton  County;  the  Hon.  Jefferson  Orr,  Circuit  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  A.  D.  1892,  and 
affirmed.    Opinion  filed  October  17,  1892. 

Appellant's   Statement  of  the  Case. 

The  accident  which  resulted  in  the  injury  for  which  the 
plaintiff  below  seeks  to  recover,  happened  on  Sunday  morn- 
ing, March  8,  181)1.  The  plaintiff,  with  others,  took  a 
passenger  train  known  as  the  Ked  Express,  running  from 
Chicago  to  St.  Louis,  at  Peoria,  and  was  going  to  Havana. 
At  the  time  of  the  accident  he  was  not  sitting  in  the  regular 
seats,  but  in  a  seat  running  parallel  with  the  car,  which  he 
calls  the  "conductor's  seat."  The  train  was  a  complete 
wreck,  the  cars  took  fire  and  burned,  three  persons  were 
killed,  a  corpse  was  burned.  The  engine  was  wrecked  and 
everything  crushed  into  a  hopeless  mass  of  ruins.  Without 
any  fault  on  his  part,  plaintiff  was  caught  amidst  the  dehris; 
his  collar  bone  and  jaw  bone  were  broken;  he  was  injured 
internally.  The  negligence  charged  is  careless  and  improper 
management  of  the  engine  and  train,  running  at  a  recl^less 
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and  dangerous  rate  of  speed,  and  that  the  rails  were  inse- 
curely spiked  and  broken,  the  ties  decayed,  etc. 

Appellant's  Brief. 

"  There  is  no  general  law  in  this  State  imposing  any  re- 
straint as  to  the  rdteof  sj^eed  a  company  may  run  its  train." 
It  may  adopt  any  rate  without  subjecting  itself  to  liability 
if  it  is  not  otherwise  at  fault.  W.,  St.  L.  &  P.  Ry.  Co.  v. 
Neikirk,  15  Bradw.  172;  W.,  St.  L.  P.  Ky.  Co.  v.  Wiesbeck, 
14  Bradw.  525 ;  I.  C.  R.  R.  Co.  v.  Iletherington,  83  111.  510 ; 
St.  L.  &  S.  E.  Ry.  Co.  v.  Brits,  72  111.  256,  260,  261;  P.  & 
TJ.  P.  Ry.  Co.  V.  O'Brien,  18  Bradw.  28;  C.  &  N.W.  Ry.  Co.  v. 
Dimick,  96  111.  42;  City  of  Peoria  v.  Simpson,  110  lU.  294; 
Rolling  Mills  v.  Morrissey,  111  111.  646;  C,  B.  &  Q.  R.  R. 
Co.  V.  Harwood,  80  111.  88. 

I.  L*  Morrison,  general  solicitor. 

Wallace  &  Lacey,  attorneys  for  appellant. 

Wkight  &  Wright,  and  11.  W.  Masters  &  Son,  attornej^s 
for  appellee. 

Opinion  of  the  Court,   the  lion,  George  W.  Wall,  Judge. 

The  appellee  recovered  a  judgment  against  the  appellant 
for  $3,000,  on  account  of  injuries  sustained  by  reason  of  the 
Avreoking  of  a  train  upon  appellant's  road  while  appellee 
was  a  passenger.  The  entire  train  was  thrown  from  the 
track,  several  persons  were  killed  and  the  greater  part  of 
the  train  with  the  property  thereon  was  consumed  by  fire 
which  caught  from  the  stove.  There  is  but  little  doubt 
that  the  wreck  was  caused  by  the  breaking  of  a  rail  or  of 
several  rails,  and  this  was  probably  caused  by  the  defective 
condition  of  the  ties. 

The  condition  of  the  road  was  not  such  as  to  justify  the 
speed  ordinarily  attained  by  passenger  trains.  The  declara- 
tion in  one  count  alleged  a  dangerous  rate  of  speed,  and  in 
another  that  the  rails  and  ties  were  defective. 
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When  a  railway  car  is  thrown  from  the  track  whereby  a 
passenger  is  injured,  the  presumption  arises  that  the  acci- 
dent resulted  from  an  imperfect  condition  of  the  track  or 
from  bad  management  of  the  train,  or  both  combined,  and 
the  0111L8  is  upon  the  company  to  show  that  it  was  free  from 
negligence.  T.  W.  &  W.  Ry.  Co.  v.  Beggs,  85  111.  80 ;  P. 
P.  ife  J.  R.  R.  Co.  V.  Reynolds,  88  111.  418. 

After  carefully  considering  the  evidence,  we  are  satisfied 
that  the  company  did  not  show  that  it  w^as  free  of  negli- 
gence in  this  case,  but  that  the  weight  of  evidence  offered 
on  the  issue  as  to  the  condition  of  the  track  is  clearly  with 
the  plaintiff.  There  was  no  want  of  care  on  the  part  of  the 
plaintiff,  and  it  follows  necessarily  that  he  was  entitled  to  a 
verdict. 

It  is,  however,  insisted  by  appellant  that  the  court  erred 
in  its  instructions  to  the  jury  and  in  admission  of  evidence. 

In  support  of  the  latter  objection,  attention  is  called  to 
the  fact  that  the  plaintiff  testified  to  the  condition  of  the 
track  a  few  days  after  he  was  hurt,  and  that  the  witness 
Wright  was  permitted  to  state  what  he  saw  at  the  same 
place  on  one  occasion  at  a  time  not  very  definitely  fixed,  but 
somewhere  between  one  and  three  weeks  after  the  accident. 
This  testimony  related  mainly  to  the  rotten  condition  of  the 
ties,  which  had  been  taken  out  and  were  lying  near  the  track. 
Wright  had  examined  the  place  where  the  wreck  occurred 
the  next  morning  and  described  what  he  then  saw  in  the 
way  of  broken  rails  and  the  disturbed  condition  of  the  track 
where  the  train  went  off. 

We  think  the  evidence  was  competent  as  tending  to  show 
the  condition  of  the  ties  a  short  time  before,  where  the 
accident  occurred,  and  was  sufficient  to  throw  the  burden 
upon  the  company  of  shoAving  when  these  ties  were  taken 
out  of  the  track.  No  effort  was  made  to  show  that  these 
rotten  ties  had  been  taken  out  before  the  accident,  and  the 
testimony  offered  by  the  company  tended  to  prove  that  they 
were  taken  out  after  it.  It  is  also  objected  that  the  witness 
Walkejr  was  allowed  to  testify  to  the  condition  of  the  road 
a  year  after  the  accident. 
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He  testified  that  he  was  in  the  train  and  helped  to  get 
tlio  plaintiff  and  other  injured  passengers  out  of  the  wreck; 
that  while  he  made  no  general  observation  of  the  condition 
of  the  ties,  etc.,  he  saw  many  pieces  of  broken  rail,  and  that 
there  were  some  rotten  ties.  He  would  estimate  the 
number  of  the  latter  at  one-fifth.  On  cross-examination,  it 
was  drawn  out  that  this  estimate  as  to  the  number  of 
rotten  ties  was  partly  based  upon  his  special  observation 
made  the  day  before  he  testified. 

If  counsel  were  of  opinion  that  the  estimate  testified  to 
in  chief  should  have  been  excluded  because  it  was  based 
wholly  or  in  part  upon  the  observation  made  the  day  before, 
the  question  should  have  been  presented  by  a  motion  to 
that  effect;  but  this  was  not  done,  nor  do  we  find  that 
objection  was  taken  to  the  testimony,  and,  of  course,  it  can 
not  be  objected  to  for  the  first  time  in  this  court. 

It  is  also  urged  that  the  court  erred  in  not  permitting  the 
defendant  to  prove  by  Sloan,  its  road  master,  "  that  in  rail- 
roading there  is  a  standard  as  to  the  number  of  ties  it  takes 
to  a  thirty-foot  rail  to  make  a  first-class  road  bed,  and  what 
that  number  is." 

This  was  not  a  very  important  inquiry,  as  we  regard  the 
evidence  which  tended  to  show  that  the  ties  were  in  bad 
order.  It  was  immaterial  how  many  there  were,  if  they  were 
rotten. 

But  assuming  that  the  question  Avas  a  proper  one,  and  that 
the  court  erred  in  excluding  it,  yet  we  find  that  in  answer 
to  subsequent  questions,  a  little  different  in  form  and  to 
which  no  objection  was  made,  the  witness  was  permitted  to 
state  substantially  w^hat  was  called  for  by  this  question. 
So  that  the  defendant  in  fact  got  the  benefit  of  this  testi- 
mony on  that  point,  whether  it  was  relevant  or  not,  and  of 
course  can  make  no  complaint  in  this  respect. 

It  is  urged  that  the  court  erred  in  giving  the  first,- second, 
sixth  and  eighth  instructions  for  plaintiff.  The  objection  to 
the  first  is  that  it  "  ignores  care  and  diligence  on  the  part 
of  plaintiff."     This  is  a  misapprehension. 

The  instruction  proceeds,  in  the  first  clause,  to  set  out  the 
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allegations  of  the  declaration,  including  the  averment  that 
"  the  plaintiff  was  in  the  exercise  of  due  care  and  caution," 
and  then  advises  the  jury  that  if  they  find  the  declaration,  or 
either  count,  has  boen  proven  by  the  preponderance  of  the 
evidence,  they  should  find  for  plaintiff.  Proof  of  either 
count  would  include  not  only  the  specified  negligence  of  the 
defendant,  but  also  the  caro  and  diligence  of  the  plaintiff. 
The  case  of  C.  &  N.  W.  Ey.  Co.  v.  Dimick,  9G  111.  4r»,  is 
not  in  point,  for  there  no  reference  was  made  in  the  instruc- 
tion, directly  or  indirectly,  to  the  averment  of  care  on  the 
part  of  plaintifif. 

The  sixth  instruction  is  objected  to  because  it  assumed,  as 
counsel  construe  it,  that  a  rate  of  speed  might  be  so  great 
as  to  become  negligence  ^er  se,  when,  as  it  is  argued,  there  is 
no  laAv  regulating  s])eed. 

We  understand  that  speed  may  be  so  great  as  to  show 
negligence  or  even  criminal  recklessness. 

While  the  statute  and  the  rulin<;s  of  the  courts  mav  not 
have  fixed  a  rate  beyond  which  a  train  can  be  safely  moved, 
yet  it  is  manifest  there  must  be  a  limit,  and  that  where  such 
limit  is  exceeded  the  law  wuU  impute  negligence.  What 
the  limit  is  would  depend  on  circumstances  very  largely, 
such  as  the  condition  of  the  road  bed,  the  weight  and  strength 
of  the  rail  and  the  character  and  condition  of  the  rolling 
stock. 

Other  conditions  might  also  be  involved,  but  no  matter 
how  perfect  the  road  and  the  equipment,  there  must  be  a 
limit  beyond  which  is  manifest  danger.  We  think  this  ob- 
jection to  the  instruction  not  well  taken.  Another  objec- 
tion urged  is  that  the  instruction  contains  no  reference  to 
the  care  and  caution  of  the  plaintiff. 

The  instruction  does  omit  all  refere'nce  to  this  averment 
in  the  declaration. 

But  we  think  the  case  is  within  the  rule  laid  down  in 
Willard  v.  Swansen,  126  111.  381  (which  has  been  followed 
in  later  cases),  that  such  omission  is  obviated  by  the  fact 
that  other  instructions  given  for  plaintiff  as  well  as  defend- 
ant, contained  the  necessary  qualification.    And  aside  from 
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this,  there  was,  as  we  have  stated  in  the  outset,  no  real 
question  on  this  point.  It  did  not  appear  that  the  plaintiff 
was  in  any  degree  negligent.  He  had  a  seat  in  a  pas- 
senger car  provided  by  the  company,  was  conducting  him- 
self properly,  and  nothing  that  he  did  can  be  said  to  have 
contributed  to  the  result.  It  may  be  that  if  he  had  been  in 
a  different  part  of  the  train  he  would  have  shared  the  fate 
of  the  passengers  who  were  killed.  This  is  all  mere  specula- 
tion, useless  and  profitless.  We  repeat,  there  is  no  ground 
for  charging  negligence  on  his  part,  and  if  every  instruction 
given  had  omitted  all  reference  to  the  averment  on  this 
point  we  would  not,  under  such  circumstances,  revei'se  for 
that  reason. 

It  would  be  absurd  to  hold  that  a  judgment  is  vitiated 
because  of  such  an  omisson  in  the  instruction  when  we  are 
clear  that  the  evidence  shows  the  plaintiff  Avas  exercising 
ordinary  care  at  the  time  he  was  injured  and  that  there  is 
nothing  in  the  proof  upon  which  the  jury  could  have  found 
otherwise. 

The  objection  to  the  second  instruction  is  that  it  requires 
"  much  too  strict  a  rule  of  diligence."     It  reads  as  follows : 

"  The  court  instructs  the  jury  that  common  carriers  of 
persons  are  required  to  use  all  that  human  care,  vigilance 
and  foresight  can  reasonably  do  in  view  of  the  character 
and  mode  of  conveyance  adopted  to  prevent  accidents  to 
passengers." 

We  think  it  is  not  objectionable.  It  is  supported  by  the 
authorities,  and  is  a  correct  statement  of  the  rule  as  appli- 
cable to  such  a  cause  of  action,  and  moreover,  it  was  substan- 
tially recognized  as  the  correct  rule  in  the  third  instruction 
given  at  the  instance  of  the  defendant. 

The  eighth  instruction  is  objected  to.   It  reads  as  follows : 

"  If  from  the  evidence  in  the  case  and  under  the  instructions 
of  the  court  the  jury  shall  find  the  issue  for  the  plaintiff, 
and  that  the  plaintiff  has  sustained  damages  as  charged  in 
the  declaration,  then  to  enable  the  jury  to  estimate  the 
amount  of  such  damages  it  is  not  necessary  that  any  witness 
should  have  expressed  an  opinion  as  to  the  amount  of  such 
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damages,  but  the  jury  may  themselves  make  such  estimate 
from  the  facts  and  circumstances  in  proof." 

Counsel  for  appellant  say  that  it  left  the  jury  "  to  wander 
in  a'  field  of  too  much  conjecture  and  indefiniteness."  We 
regard  it  as  a  fair  and  proper  statement  of  the  rule  of  law 
applicable  to  the  subject  under  consideration.  ISTecpssarily 
the  estimate  of  damages  for  personal  injury  and  physical 
suffering  must  depend  upon  the  judgment  of  the  jury. 
There  can  be  no  direct  proof  in  regard  to  it,  and  no  witness 
can  be  allowed  to  express  his  opinion  upon  the  point.  We 
think  the  objection  is  not  well  taken.  The  appellant  urges 
that  the  court  erred  in  modifying  instructions  No.  2,  4  and 
6,  asked  in  its  behalf.  We  think  the  modifications  detracted 
nothing  from  the  real  meaning  or  force  of  the  instructions 
and  therefore  there  is  no  ground  of  complaint  in  this  re- 
spect. The  objection  that  the  court  refused  certain  instruc- 
tions asked  by  appellant  must  also  be  overruled,  as  in  our 
opinion  the  substance  of  the  refused  instruction  so  far  as 
correct  and  applicable  was  contained  in  others  that  were 
given  at  the  request  of  appellant,  and  upon  reading  all  the 
instructions  given  on  both  sides  we  are  satisfied  the  jury 
were  suificiently  advised  as  to  the  law  of  the  case. 

The  appellant  urges  with  considerable  earnestness  that 
the  damages  are  excessive.  The  plaintiff  claims  that  he 
suffered  a  fracture  of  the  jaw  and  also  of  the  collar  bone, 
that  he  endured  great  pain  for  several  weeks  and  that  he 
was  at  the  time  of  the  trial  affected  seriously  so  that  his 
health  was  not  yet  restored,  that  he  was  unable  to  work 
and  was  depressed  mentally  and  nervously.  In  this  state- 
ment he  was  corroborated  by  medical  testimony.  It  is  true 
tljere  was  medical  testimony  tending  tp  prove  that  he  had 
sustained  no  fracture  of  either  the  jaw  or  the  clavicle  and 
that  he  was  not  seriously  injured. 

The  jury  evidently  believed  the  plaintiff's  testimony  and 
if  so  it  is  difficult  to  say  that  the  damages  were  assessed  too 
high.  We  are  not  inclined  to  interfere  on  this  ])ranch  of 
the  case.  It  is  urged  finally  that  the  court  erred  in  over- 
ruling the  motion  in  arrest  of  judgment.  The  point  thus 
made  relates  to  the  jurisdiction  of  the  court. 
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The  suit  was  commenced  in  Mason  County.  The  appel- 
lant applied  for  a  change  of  venue  on  account  of  the  alleged 
prejudice  of  the  inhabitants  of  that  county  and  the  .court 
upon  consideration  of  the  matter  allowed  the  application 
and  changed  the  venue  to  Fulton  County.  It  is  said  now 
that  as  Fulton  County  was  not  in  the  same  circuit  with 
Mason  Countv  there  was  error  in  this  action  of  the  court. 
It  appears  that  no  exception  was  taken  in  Mason  County, 
to  the  order  granting  the  change,  nor  was  there  any  motion 
made  in  Fulton  County  to  remand  the  cause  nor  any  sugges- 
tion of  irregularity.  The  appellant  went  to  trial  without 
objection  and  thereby  waived  whatever  of  error  there  may 
have  been  in  the  order  of  the  Mason  Circuit  Court.  John- 
son V.  Von  Kettler,  66  111.  63;  Flagg  v.  Roberts,  67  III.  485. 

It  is  therefore  unnecessary  to  decide  the  point  now  pre- 
sented, that  the  cause  should  have  been  sent  to  some  other 
county  in  the  same  circuit. 

We  find  no  error  in  the  record  of  such  gravity  as  to  re- 
quire a  reversal  of  the  judgment.     Affirmed. 


Lewis  et  al.  v.  Montgomery  et  al. 

1.  Corporations— Liability  of  Officers — Statutes,  Construction  of, 
etc.— In  a  suit  brought  upon  a  statute  providing  that  **  If  the  indebted- 
ness of  any  stock  corporation  shaU  exceed  the  amount  of  its  capital 
stock,  the  directors  and  officers  of  such  corporation  assenting  thereto 
shaU  be  personally  and  individually  liable  for  such  excess  to  the  cred- 
itors of  such  corporation,"  it  appeared  tliat  the  stock  of  the  corporation 
was  mainly  held  by  one  man  and  that  its  affairs  were  practically  imder 
his  excliisive  management.  The  other  stockholders,  while  occupying  the 
position  of  directors,  gave  but  little,  if  any,  attention  to  the  business,  and 
were  not  aware  of  the  condition  of  the  company  until  it  was  about  to  be 
placed  in  the  hands  of  a  receiver.  It  was  contended  that  by  using  proper 
care  they  might  have  ascertained  the  condition  of  affairs;  having  failed 
to  do  so  they  were  guilty  of  negligence,  and  must  therefore  be  regarded 
as  having  assented  to  the  indebtedness.  It  was  held  that  the  liabiHty 
imder  the  statute  must  be  predicated  upon  assent,  and  tliis  must  involve 
knowledge;  without  knowing  that  a  thing  exists  one  can  not  be  said  to 
assent  to  it.    It  is  not  sufficient  that  he  neglects  to  do  that  which  would 
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lead  him  to  knowledge.    The  statute  does  not  impose  a  liability  for  mere 
negligence  in  not  properly  discharging  the  duty  of  an  officer  or  director. 

2.  Construction  of  Statutes — Directors'  Liability — Asseiit  Defined. — 
Under  Sec.  16,  Ch.  82,  R,  S.,  providing  that  if  the  indebtedness  of  any 
stock  corporation  shall  exceed  the  amount  of  its  capital  stock,  the  direct- 
ors and  officers  assenting  thereto  shall  be  pei^sonall}'  liable,  etc.  It  was 
held  that  to  constitute  an  assent  there  must  be  a  mental  act  on  the  part 
of  the  director  or  officer  based  upon  some  information  or  perception  of 
facts.  A  mere  failure  to  know  or  to  take  tlie  steps,  which,  if  taken, 
would  bring  the  facts  to  light,  will  not  suffice. 

3.  Corporation — Duty  of  Directors. — The  duty  of  a  director  of  an 
incorporated  company  requires  him  to  know  what  the  corporation  is 
doing  and  it  is  negligence  in  him  not  to  know;  but  it  does  not  follow  as 
a  legal  sequence  that  he  is  conclusively  presumed  to  have  known  of  its 
doings,  and  having  made  no  objections,  is  to  be  considered  as  assenting 
to  an  excess  of  its  indebtedness  above  its  capital  stock  within  the  mean- 
ing of  Sec.  16,  Ch.  32,  R.  S.,  making  the  directors  and  officers  liable  for 
such  excess  to  the  creditors  of  such  corporation.  Such  a  construction 
would  predicate  the  liability  upon  a  mere  neglect  of  duty  in  not  keep- 
ing advised  of  the  corporate  action,  whereas  the  ground  of  liability  fixed 
by  the  statute  is  an  assent  to  the  excessive  indebtedness. 

Memorandum. — Suit  to  enforce  the  liabihty  of  directors  under  the 
statute  against  permitting  the  indebtedness  of  a  corporation  to  exceed 
its  capital  stock.  Appeal  from  a  decree  of  the  Circuit  Court  of  Schuyler 
County;  the  Hon.  Charles  J.  Scofield,  Circuit  Judge,  presiding. 
Heard  in  this  court  at  tlie  May  term,  A.  D.  Id92,  and  affirmed.  Opinion 
filed  October  17,  1892. 

Appellants'  Brief. 

"  The  liability  of  the  directors  is,  both  in  form  and  sub- 
stance, a  private  obligation,  similar  in  many  resi>ects  to 
that  of  sureties." 

"  It  is  imposed  by  the  legislature,  partly  for  the  purpose 
of  inducing  the  directors  to  do  their  prescribed  duties,  and 
partly  for  the  purpose  of  securing  tlie  company's  creditors 
from  losses  caused  by  those  who  have  control  over  the  com- 
pany's funds." 

"The  statute  not  being  penal,  but  intended  to  afford 
additional  security  to  creditors,  it  should  be  so  construed  as 
to  eflFectuate  that  purpose  without  imposing  punishment 
upon  the  officers,  or  hardship  u])on  the  creditors."  Wol- 
verton  et  al.  v.  Taylor  et  al.,  (111.)  23  K.  E.  Eep.  1007;  Id., 
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132  III.  197 ;  Homer  v.  Henning,  93  U.  S.  22S;  Stone  v. 
Chisolm,  5  Sup.  Ct.  Rep.  497;  S.  C,  113  U.  S.  3o2. 

William  Street,  solicitor  for  appellants. 

Appellees'  Brief. 

Our  own  Supreme  Court  have  expressly  declared  the 
liability  of  a  director  under  this  section  to  be,  like  a  sui'ety, 
stricti  juris.  Wolverton  v.  Taylor,  132  111  198.  Statutes 
imposing  these  severe  ])er8onal  liabilities  and  obligations 
are  uniformly  construed  strictly  by  the  courts.  Brucft  v. 
Piatt,  80  N.  Y.  381;  Gray  v.  Coffin,  9  Cush.  (Mass.)  199; 
Child  V.  Boston  &  Fair  Haven  Iron  Works,  137  Mass.  519; 
Chase  v.  Lord,  77  N.  Y.  1;  Allison  v.  Coal  Company,  87 
Tenn.  60;  1  Beach  on  Corp.,  Sec.  263;  Griffith  v.  Green,  29 
N.  E.  Rep.  938. 

This  statute  is  clearly  in  derogation  of  the  common  law, 
and  all  such  statutes  are  invariably  to  be  construed  strictly. 
Thompson  v.  Weller,  85  111.  198;  Canadian  Bank  v.  McCrea 
et  al.,  106  III.  289;  Knower  v.  Haines,  31  Fed.  Rep.  512; 
Pollard  V.  Bailey,  20  Wall.  (U.  S.)  520;  Fourth  National 
Bank  v.  Frankly n,  120  U.  S.  747;  Roke  v.  Thomas,  56  N. 
Y.  559;  Union  Iron  Co.  v.  Pierce,  4  Biss.  (U.  S.  C.  C.)  327; 
Irvine  v.  McKeon,  23  Cal.  472;  24  N.  Y.  148;  46  Me.  377, 
and  3  Dutch.  (K  J.)  148. 

"  On  the  long  established  doctrine  of  this  court,  as  weU 
as  of  other  courts,  the  complainants  could  not  prevail  on 
the  fact  of  substitution,  if  proved,  as  it  was  not  alleged  in 
the  bill.  They  were  not  permitted  to  st^ite  a  case  in  one 
way  in  their  bill  and  make  another  and  different  case  hy  the 
testimony."  Carmichael  et  al.  v.  Reed  et  al.,  45  111.  108; 
McKfvy  V.  Bissett,  5  Gilm.  (111.)  499;  White  v.  Morrison,  11 
111.  361;  Rowan  v.  Bowles,  21  111.  17;  Chaffin  v.  Heirs  of 
Kimball,  23  111.  36;  Tracy  v.  Rogers,  69  111.  622;  Bremer  v. 
Canal  &  Dock  Co.,  123  111.  104. 

Judgments  against  the  corporation  are  not  evidence 
against  the  officers  to  prove  the  indebtedness  of  the  corpo- 
ration.   Chase  v.  Curtiss,  113  U.  8. 452;  Miller  v.  White,  50 
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N.  Y.   137-141;  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y. 
62-72. 

The  mere  fact  of  being  a  director  was  not,  per  se^  suflBcient 
to  make  a  person  liable  for  the  frauds  and  misrepresenta- 
tions of  the  active  managers  of  a  corporation.  Some  knowl- 
edge of  and  participation  in  the  act  claimed  to  be  fraudulent 
must  be  brought  home  to  him.  Arthur  v.  Griswold, 
55  New  York,  400;  Percy   v.  Millaudon,  8  Martin   (La.) 

N".  s.  m. 

W.  L.  Vandeventer,  S.  B.  Montgomery,  David  II.  Glass, 
L.  A.  Jarman  and  Wm.  B.  Ray,  solicitors  for  a2)pellees. 

Opinion  by  the  Court. 

The  appellants  filed  their  bill  in  chancery  against  the  ap- 
pellees to  enforce  an  alleged  liability  as  directors  of  the 
''  Rushville  Shawl  Mills,"  a  corporation,  for  assenting  to  cor- 
porate indebtedness  in  excess  of  the  capital  stock. 

The  cause  was  heard  upon  bill,  answer,  replication  and 
proofs,  and  a  decree  was  entered  dismissing  the  bill  at  the 
cost  of  the  appellants.  By  their  appeal  the  record  is  now 
brought  to  this  court. 

The  provision  of  the  statute  involved  reads  as  follows : 

"If  the  indebtedness  of  any  stock  corporation  shall  ex- 
ceed the  amount  of  its  capital  stock,  the  directors  and 
officers  of  such  corporation  assenting  thereto  shall  be  per- 
sonally and  individually  liable  for  such  excess  to  the  cred- 
itors of  such  corporation."     R.  S.,  Ch.  32,  Sec.  16. 

Assuming,  foi*  the  present  purpose,  that  the  indebtedness 
of  the  incorporation  did  exceed  the  capital  stock,  the  ques- 
tion is  whether  the  appellees,  being  directors,  did  assent 
thereto,  within  the  meaning  of  the  statute,  so  as  to  render 
themselves  liable  for  such  excess.  It  api)ears  that  the  stock 
of  the  corporation  was  held  mainly  by  one  man,  Augustus 
Warren,  and  that  affairs  of  the  corporation  were  practically 
under  his  exclusive  management. 

The  appellees,  while  holding  stock,  and  while  occupying 
the  pcsition  of  directors,  seem  to  have  given  but  little,  if 
any,  s.ttention  to  the  business. 
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It  is  not  shown  by  the  proofs  offered  in  support  of  the 
bill  that  they  really  knew  the  financial  condition  of  the 
company,  and  they  testify  positively  that  they  were  not 
aware  that  the  indebtedness  exceeded  the  capital  stock  un- 
til it  had  all  been  incurred,  and  the  affairs  of  the  concern 
were  about  to  be  placed  in  the  hands  of  a  receiver. 

The  appellants  insist,  however,  that  by  using  the  proper 
care,  they  might  have  ascertained  the  exact  condition  of 
the  company  at  any  time,  and  if  they  failed  so  to  do,  they 
were  guilty  of  negligence,  and  must  therefore  be  regarded 
as  having  assented  to  the  indebtedness. 

It  may  be  fairly  inferred  from  the  evidence  that  the  ap- 
pellees were  negligent  in  the  discharge  of  their  duties  as 
directors;  that  they  really  took  no  active  interest  in  the 
management  of  the  business ;  that  they  permitted  Mr.  War- 
ren to  conduct  it  as  he  saw  lit,  without  any  supervision  on 
their  part ;  and  that,  by  the  exercise  of  proper  diligence, 
they  might  have  known,  at  all  times,  what  was  the  state  of 
affairs.  If  this  makes  them  liable  under  the  statute,  the 
decree  in  their  favor  is  erroneous. 

The  liability  must  be  predicated  upon  assent,  and  this 
must  involve  knowledge;  without  knowing  that  a  thing 
exists,  one  can  not  be  said  to  assent  to  it. 

It  is  not  sufficient  that  he  neglects  to  do  that  which 
would  lead  him  to  knowledge.  The  statute  does  not  im- 
pose liability  for  mere  negligence  in  not  pro])erly  discharg- 
ing the  duty  of  an  officer  or  director.  It  does  not  say 
liability  shall  arise  where  he  has  negligently  permitted  the 
indebtedness  to  exceed  the  capital  stock,  but  when  he  has 
assented  thereto. 

There  must  be  a  mental  act,  based  upon  some  information 
or  perception  of  facts  ;  but  mere  failure  to  know,  or  to  take 
the  steps  which,  if  taken,  would  bring  the  facts  to  light, 
will  not  suffice. 

The  position  of  the  appellants  is,  that  the  duty  of  a  di- 
rector requires  him  to  know  what  the  corporation  is  doing, 
and  it  is  negligence  in  him  not  to  know  ;  hence,  he  is  con- 
clusively presumed  to  have  known,  and,  having  mrde  no 
objection,  he  is  to  be  considered  as  assenting. 
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But  this  is  more  than  the  statute  has  declared. 

It  is  an  attempt  to  predicate  liability  upon  mere  neglect 
of  duty  in  not  keeping  advised  of  the  corporate  action, 
whereas,  the  ground  of  liability,  flxed  by  the  statute,  is 
that  there  was  assent  to  the  prohibited  action.  Patterson 
V.  Stewart,  45  Minn.  84;  Patterson  v.  Robinson,  36  Ilun, 
622. 

We  are  of  opinion  the  decree  should  be  affirmed. 


Crone  t.  Banq. 

1.  Question  of  Fact. — Where  a  fair  question  of  fact  is  submitted  to 
the  jury,  appellate  courts  are  not  disposed  to  interfere  with  their  conclu- 
sions. 

2.  Distress  for  Rent, — A  tenant  sold  his  grain  to  S.,  who  was  a  grain 
dealer,  and  had,  from  the  proceeds,  paid  his  landlord  all  that  was  due 
liim.  except  $200.  The  landlord  claiming  a  lien  upon  the  money  re- 
quested S.  to  pay  it  to  him;  the  tenant  instructed  S.  to  do  so;  imder  this 
state  of  facts  it  was  held,  that  the  landlord  having  a  lien  upon  the  money 
which  was  recognized  by  both  S.  and  the  tenant,  and  having  asserted 
such  lien,  to  which  the  tenant  assented,  it  should  be  regaided  as  an  ap- 
propriation of  the  money  by  the  landlord,  and  before  he  can  proceed 
against  the  tenant  by  distress  for  that  amount  he  ought  to  show  a  fail- 
ure, upon  a  reasonable  effort,  to  get  the  money. 

Memorandnm. — Distress  for  rent.  Appeal  from  a  judgment  for  de- 
fendant rendered  by  the  Circuit  Court  of  Cass. County;  the  Hon.  Cyrus 
Epler,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
A.  D.  1893,  and  affirmed.     Opinion  filed  October  17,  1893. 

Appellant's  Statement  of  the  Case. 

This  was  an  action  brought  by  Henry  Crone,  landlord, 
against  George  Bane,  tenant,  for  balance  of  rent  due  on 
March  1, 1892,  for  the  sum  of  8200  balance  and  §18.16  inter- 
est upon  a  written  lease  made  August  14,  1888,  by  and  be- 
tween said  parties,  beginning  March  1,  1889,  and  ending 
upon  March  1,  1892.  Distress  warrant  issued  March  15, 
1892,  for  $218.16;  plea  of  non-assumpsit,  verdict  for  de- 
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fendant.     Motion  to  set  aside  verdict  and  for  new  trial 
overruled,  and  appeal. 

J.  N.  Gridley,  attorney  for  appellant. 

Appellee's  Brief. 

The  jury  were  warranted  in  finding  against  appellant  as 
to  the  items  of  interest  and  the  verdict  will  not  be  dis- 
turbed. Hewitt  V.  Estelle,  92  111.  218 ;  Kightlinger  v.  Egan, 
()5  HI.  131 ;  Power  v  Cavanaugh,  17  Brad.  77. 

K.  W.  Mills,  attorney  for  appellee. 

Opinion  of  the  Court. 

This  was  a  proceeding  by  distraint.  Verdict  and  judg- 
ment for  defendant.  The  landlord  claimed  a  balance  of 
$200  on  the  rent  for  the  last  year  and  SI 8  for  interest  on 
delayed  payments  for  the  preceding  year.  The  last  item 
was  based  mainly  upon  the  clause  in  the  lease  which  made 
the  payment  due  when  the  crop  was  sold,  and  the  plaintiff 
insisted  that  it  was  sold  at  a  given  date  to  one  Hageman, 
while  defendant  insisted  he  did  not  sell  to  Hageman  at  all, 
but  merely  left  it  on  deposit  subject  to  further  orders,  and 
that  the  bailee  converted  the  grain  into  money  and  ab- 
sconded. It  was  a  fair  question  of  fact  for  the  jury  and  we 
are  not  disposed  to  interfere  with  their  conclusion  on  this 
point. 

A  very  small  part  of  the  interest  claimed  was  on  a  balance 
of  828,  as  defendant  states,  which  Avas  not  paid  promptly. 
When  it  was  paid,  a  short  time  after  due,  nothing  was  said 
about  interest.  In  fact,  the  item  is  a  mere  trifle  of  a  few 
cents  only,  and  no  doubt  both  parties  considered  it  too  small 
to  be  taken  into  account,  and  it  should  be  so  treated  now  in 
view  of  this  action  of  the  parties. 

The  item  for  S200  was  for  the  balance  of  rent  on  the  last 
year.  It  is  not  averred  this  had  been  paid  the  plaintiff. 
It  is  insisted,  however,  that  under  the  circumstances  the 
plaintiff  should  not  claim  it  of  defendant.    It  appears  that 
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defendant  sold  his  grain  to  one  Savage,  who  was  a  grain  deal- 
er, and  had  from  the  proceeds  paid  plaintiff  all  that  was  due 
him  except  $200.  And  it  further  appears,  at  least  the  evi- 
dence tends  to  show,  that  the  plaintiff,  claiming  a  lien  upon 
the  money,  requested  Savage  to  pay  it  to  him,  and  that  de- 
fendant*, recognizing  the  fact  that  plaintiff  might  assert  a  lien 
upon  the  money,  instructed  Savage  to  do  so. 

This  state  of  facts  would  certainly  relieve  defendant  from 
the  liability  to  plaintiff  if  Savage  had  agreed  to  pay  and  if 
the  plaintiff  had  accepted  him  as  his  debtor.  . 

Having  a  lien  upon  the  money  which  was  recognized  by 
Savage  as  well  as  by  the  defendant,  and  having  asserted 
the  lien,  to  which  defendant  and  Savage  assented,  we  think 
it  should  be  regarded  as  an  appropriation  of  the  money  by 
plaintiff,  and  that  before  he  can  be  permitted  to  proceed 
against  defendant  by  distraint  for  that  amount  he  ought  to 
show  a  failure,  upon  reasonable  effort  made,  to  get  the 

monev. 

By  thus  stopping  it  in  the  hands  of  Savage  and  substan- 
tially appropriating  it  himself  he  deprived  defendant  of  his 
most  efficient  and  only  ready  means  of  paying  the  debt. 

He  ought  to  account  for  what  he  has  thus  received,  or  by 
proper  effort  might  have  received,  before  calling  upon  the 
defendant. 

The  judgment  seems  to  be  quite  responsive  to  the  merits 
and  it  will  be  affirmed. 


Argo  et  al.  t.  Oberschlake  et  al. 

1.  Premature  Delivery  of  a  Deed  under  a  Decree— Rights  There- 
under. — Where,  under  a  decree  of  sale,  it  was  provided  that  the  pur- 
chaser at  the  sale  was  not  to  receive  possession  nor  title  until  Febru- 
ary 1st,  foUowing  the  sale,  the  sale  of  the  premises  under  ttie  decree 
was  made  October  31st,  and  approved  December  7th.  On  December 
14th  the  purchaser  induced  the  master  to  deliver  to  him  the  deed  under 
the  decree,  giving  him  as  payment  of  the  purchase  money  a  certified 
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check  upon  a  "bank,  conditioned  that  it  was  not  to  l>e  presc^nted  untii  Feb- 
ruary 1st.  Upon  receipt  of  the  deed  the  purchaser  demanded  the  rent  of 
the  premises  and  being  refused,  brought  replevin.  It  teas  held,  tliat  the 
purchaser  took  nothing  by  the  premature  delivery  of  the  deed  in  addi- 
tion to  his  rights  under  the  decree  and  that  he  was  not  entitled  to  the 
rents;  that  the  delivery  of  the  check  to  the  master  was  not  a  payment 
but  an  order  for  the  payment  of  the  money  at  a  future  day;  that  the 
certificate  of  the  officials  of  the  bank  upon  which  it  was  drawn,  that  it 
would  be  paid,  added  only  security  for  the  payment  to  tlie  extent  of  the 
solvency  of  the  bank. 

2.  Delivery  of  a  Deed  Essential. — The  delivery  of  a  deed  is  essential 
to  the  conveyance  of  land.  It  is  the  final  act  of  conveyance  and  with- 
out it  all  other  formalities  are  ineffectual.  Even  though  executed,  a 
deed  has  no  effect  to  pass  title  unless  delivered,  and  it  takes  effect  not 
from  tlie  date  of  its  execution,  but  from  the  date  of  its  delivery. 

MemorandHm. — Replevin.  Appeal  from  a  judgment  for  defendants 
rendered  by  the  Circuit  Ckjurt  of  De  Witt  County;  the  Hon.  Lyman 
Lacey,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
A.  D.  1892,  and  affiimed.    Opinion  filed  October  17,  1892. 


Appellants'  Brip:f. 

This  being  a  judicial  sale,  without  redemption,  and  with- 
out any  reservation  of  accruing  rents  in  either  of  the  de- 
crees, or  otherwise,  such  rents  passed  to  the  purchasers  at 
the  sale.  Dixon  v.  Nicholls,  34  111.  372 ;  Epley  v.  Eubanks, 
11  111.  App.  272;  Desselhorst  v.  Cadogan,  21  lU.  App. 
179;  Foote  v.  Overman,  22  111.  App.  IS  I. 

Am])le  authority  was  conferred  upon  the  master  to  de- 
liver the  deed  at  the  time  it  was  delivered.  And  even  if 
there  was  some  irregularity  about  that,  it  could  not  be 
questioned  in  this  collateral  proceeding.  Nichols  v.  Mitch- 
ell, 70  111.  259 ;  Mulford  v.  Beveridge,  78  111.  455 ;  Hob- 
son  et  al.  V.  Ewan,  62  111.  146 ;  Lane  v.  Bommelmann,  17 
111.  95 ;  Rigg  V.  Cook,  4  Gil.  336, 

It  was  not  necessary  to  show  an  order  approving  of  the 
master's  report  of  deed.    McIIany  v.  Schenk,  88  111.  357. 

E.  A.  Lemox,  attorney  for  appellants. 

Fuller  &  Ingham,  and  Mooee  &  Wakneb,  attorneys  for 
appellees. 
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Opinion  of  the  Coubt,  the  Hon.  Carroll  C,  Boggs,  Jxulge. 

This  was  replevin  brought  by  the  appellants  to  recover  a 
quantity  of  rent-corn  grown  upon  premises  purchased  by 
them  on  the  31st  day  of  October,  1891,  at  a  sale  by  the 
master  in  chancery,  under  a  decree  in  a  proceeding  in  par- 
tition, rendered  at  the  August  term,  1891,  of  the  DeWitt 
Circuit  Court,  ordering  the  lands  to  be  sold  upon  the  follow- 
ing terms  and  conditions,  to  wit : 

"  Ten  per  cent  of  the  purcliase  money  to  be  paid  cash  in 
hand,  the  balance  to  be  paid  on  the  1st  da}''  of  February, 
1892,  without  interest.  Deed  to  be  delivered  upon  pay- 
ment of  the  purchase  money." 

A  portion  of  the  rent-corn  had  been,  before  the  day  of 
sale,  gathered  and  stored  in  cribs  on  the  premises,  and  the 
tenant  was,  on  the  day  of  sale,  still  engaged  in  gathering 
and  storing  the  corn  in  such  cribs,  as  he  was  required  to  do 
by  his  contract  with  the  appellees,  the  owners  of  the  lands. 
After  the  sale,  the  tenant  continued  to  so  gather  and  store 
the  corn  until  about  Christmas,  at  which  time  it  was  all 
gathered. 

On  the  day  of  the  sale,  the  appellants  paid  the  master  ten 
per  cent  of  the  amount  of  their  bid  for  the  lands. 

The  sale  was  reported  to  and  approved  by  the  court  on 
the  7th  day  of  December. 

On  the  14th  day  of  December,  the  appellants  induced  the 
master  to  deliver  to  them  a  master's  deed  for  the  lands,  and 
to  accept,  as  payment  of  the  purchase  money,  a  check,  or 
order,  drawn  by  the  appellants  upon  a  bank,  conditioned 
that  such  check  Avas  not  to  be  paid  until  the  1st  day  of 
February.  Immediately  after  thus  securing  the  deed,  the 
appellants  demanded  that  the  rent-corn  be  delivered  them. 
The  tenant  refused  to  allow  them  to  take  the  corn,  and  be- 
gan to  deliver  it  to  the  appellees,  the  owners  of  the  land  at 
the  time  of  the  rendition  of  the  decree,  whereupon  the  ap- 
pellants instituted  this  action  to  recover  the  corn,  and  be- 
ing defeated  in  the  Circuit  Court,  bring  this  appeal. 

The  law  charged  the  appellants  with  notice  of  the  pro- 
visions of  the  decree  under  which  they  purchased  the  lands. 
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Aside  from  this,  the  proof  shows  that  they  had  actual 
knowledge  of  such  provisions  before  bidding  at  the  sale. 

This  decree  provided  for  final  payment  of  the  purchase 
money  and  delivery  of  the  master's  deed  on  the  1st  of  Feb- 
ruary. "We  do  not  think  this  provision  was  inserted  merely 
for  the  purpose  of  securing  the  payment  of  the  money. 
Its  purpose  was  to  fix  a  time  when  title,  under  the  decree, 
should  vest  in  the  purchaser  at  the  sale. 

The  appellants  did  not,  as  they  well  knew,  become  vested 
with  the  title  by  the  bid  on  the  day  of  sale,  nor  by  the 
confirmation  of  the  sale  by  the  court.  The  delivery  of  a 
deed  to  them  was  necessary  to  invest  them  wuth  title,  and 
it  is  apparent  they  well  knew  this. 

The  delivery  of  a  deed  is  essential  to  the  conveyance  of 
land.  It  is,  in  fact,  the  final  act  of  conveyance  and  without 
it  all  other  formalities  are  ineflFectual. 

Even  though  executed,  a  deed  has  no  efl^ect  to  pass  title 
unless  delivered,  and  it  takes  effect  not  from  the  date  of  its 
execution  but  from  the  date  of  its  delivery.  Devlin  on 
Deeds,  Sees.  2G0  and  264. 

The  decree  was,  we  think,  framed  in  view  of  these  legal 
rules,  and,  as  we  construe  it,  a  retention  of  the  title  in  the  ap- 
jiellees  until  February  1st,  with  all  of  the  legal  consequences 
thereof,  was  intended  to  be  effected  by  the  peculiar  provis- 
ions of  the  decree.  Under  it  the  purchaser  at  the  sale  was 
not  to  receive  possession  nor  title  until  February  1st.  Appel- 
lants, fully  understanding  that  a  deed  was  necessary  to  vest 
them  with  title  and  the  rights  of  ownership,  sought  there- 
fore to  obtain  a  deed  before  the  rent-corn  could  be  delivered. 
In  this  they  succeeded,  and  secured  a  deed,  not  only  before 
the  time  fixed  by  the  decree,  but  also  without  payment  of 
the  balance  of  the  purchase  money,  as  required  by  the  decree. 
The  delivery  to  the  master  of  the  check  of  appellants  upon 
a  bank  for  the  payment  of  money  on  the  1st  of  February  was 
not  a  payment.  The  check  was  but  an  order  for  the  pay- 
ment of  monev  at  a  future  time,  and  the  certificate  of  the 
officials  of  the  bank  that  it  would  be  paid  at  such  future 
date  added  only  security  for  the  payment  to  the  extent  of 
the  solvency  of  the  bank. 
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The  master  had  only  a  naked  power  to  strictly  execute 
the  decree  of  the  court.  We  do  not  think  he  had  authority 
to  accept  such  certified  check,  payable  at  a  future  date,  as 
a  payment,  and  deliver  the  deed.  We,  in  fact,  think  the  ap- 
pellants were  not  entitled  to  a  deed  until  the  expiration  of 
the  time  fixed  by  the  decree;  but  certainly  they  were  not 
entitled  to  have  the  deed  in  advance  of  the  time  fixed  for 
the  payment  of  the  balance  of  the  purchase  money  and 
delivery  of  the  deed  without  paying  such  balance. 

They  did  obtain  the  deed  before  February  1st,  without 
paying  the  money  or  ever  proposing  to  pay  it  until  1st  of 
February. 

The  appellants  can  only  claim,  under  the  deed  thus  ob- 
tained, such  rights  and  interest  as  they  would  and  should 
have  been  invested  with  under  a  deed  delivered  to  them  at 
the  time  provided  for  by  the  decree. 

A  deed  delivered  to  them  on  the  1st  of  February  would  have 
given  them  no  right  to  this  corn.  It  is  suggested  that  the 
deed  should  relate  back  from  the  time  of  its  delivery  to  the 
day  of  the  sale,  or  to  the  time  of  the  confirmation  of  the 
sale  by  the  court,  and  thus  confer  upon  appellants  a  right  to 
the  corn  as  accrued  rent. 

This  principle  has  been,  at  times,  applied,  but  only  when 
necessary  for  the  furtherance  of  justice.  Devlin  on  Deeds, 
Vol.  1,  Sec.  264.  We  think  the  appellants  knew  w^hen  they 
bid  at  the  master's  sale  that  they  were  bidding  for  a  right 
to  the  title  to  the  land  and  possession  thereof  on  the  1st  of 
February,  and  that  they  knew  and  well  understood  that 
matured  accruing  rents,  then  partially  severed  from  the 
land,  would  be  wholly  severed  and  removed  before  their  right 
could  or  should  attach. 

There  is,  therefore,  no  reason  for  the  application  of  the 
rule  which  would  carry  the  eflFect  of  the  deed  back  to  the 
date  fixed  for  its  delivery  by  the  decree. 

We  think  the  judgment  is  right  in  law,  and  upon  the 
merits  of  the  case.    It  must  be  affirmed. 
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Colby  T.  McGee. 

1.  Action  for  Slander. — Slander  is  a  malicious  wrong,  and  an  action 
tor  it  has  as  legitimate  a  standing  in  the  courts  as  any  other  action. 

2.  Charge  of  Adultery.  — Words  imputing  a  charge  of  adultery  are  not 
actionable  in  themselves  at  common  law,  and  an  action  for  the  speaking 
of  such  words  could  only  be  maintained  by  averring  and  proving  special 
damages. 

8.  Malice  Implied  at  Common  Law. — Malice  is  implied  at  common 
law  from  the  speaking  of  actionable  words,  and  general  damages  fol- 
low as  a  legal  inference. 

4.  Malice  Implied  under  Statutes^  etc. — Malice  is  likewise  to  be  im- 
plied from  the  speaking  of  words  made  actionable  by  statute.  The  effect 
of  the  statute  is  to  increase  tlie  number  of  actionable  words  from  all  of 
which  malice  is  to  be  alike  implied,  and  recovery  allowed  without  proof 
of  special  damages. 

5.  General  Damages. — General  damages  include  exemplary  or  vin- 
dictive damages. 

Memorandnm . — Action  for  slander.  Appeal  from  the  Circuit  Court  of 
Macon  County;  the  Hon.  Edward  P.  Vail,  Circuit  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  A.  D.  1893,  and  afi&rmed.  Opinion 
filed  October  17,  1892. 

Appellant's  Statement  of  the  Case. 

Appellee  in  her  declaration  charges  appellant  with 
slander.  The  allegations,  are:  That  on  the  25th  of 
March,  1888,  in  the  presence  of  divers  persons,  appel- 
lant did  falsely  and  maliciously  speak  of  appellee  the  fol- 
lowing words :  "  Clara  isn't  decent,  and  isn't  what  I  thought 
she  ought  to  be.  Al  had  the  mumps  and  they  went  down 
on  him.  Their  first  child  is,  in  my  opinion,  either  Charlie 
Turner's  or  Charlie  Harrah's." 

The  appellant  interposed  pleas  of  general  issue  and  of  the 
statute  of  limitations.  There  were  three  trials.  A  mistrial, 
a  new  trial  and  the  one  here  appealed  from. 

Appellant's  Brief. 

In  principle,  there  is  an  essential  difference  between  slan- 
derous words  actionable  j?^r  se  at  common  law,  and  slander 
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deemed  actionable  by  our  statute.  S.  &  C.  Chap.  126,  Sec. 
1.  At  common  law,  the  words  that  are  actionable  2}e?*  se, 
falsely  charge  a  party  with  the  commission  of  some  indict- 
able oflfense.  Townshend  on  Libel  and  Slander,  Sec.  146; 
Cooley  on  Torts,  196.  The  slander  "  deemed  actionable  " 
by  our  statute  does  not  necessarily  include  the  element  of 
falsely  charging  a  criminal  offense.  If  the  alleged  charges 
were  true,  they  would  not  subject  the  defendant  in  error  to 
an  indictment.  Miner  v.  The  People,  58  111.  50 ;  Deppe  v. 
The  People,  9  Brad.  349. 

This  distinction  between  the  common  law  and  statutory 
slander,  produces  different  legal  results.  In  tlie  one  case 
malice  is  implied  and  injury  ])resumed  and  exemplary  dam- 
ages may  be  awarded ;  while  in  the  latter,  damages  must  be 
proven.  Starkie  on  Slander,  192 ;  Townshend  on  Slander 
309;  Holmes  v.  Ilolmes,  64  111.  294. 

George  F.  "Wickens,  attornej'  for  appellant. 

Buckingham  &  Schroll,  and  W.  C.  Johns,  attorneys  for 
appellee. 

Opinion  of  the  Court,  th^  Hon,  Carroll  C,  Boggs^  Judge. 

This  was  an  action  for  slander  brought  by  the  aj)pellee 
against  the  appellant,  resulting  in  a  judgment  against  the 
appellant  in  the  sum  of  $500  upon  trial  before  jury.  The 
speaking  of  words  amounting  to  a  charge  that  api)ellee  had 
been  guilty  of  adultery  was  the  slander  complained  of. 

The  only  errors  assigned  are  that  the  second  and  seventh 
instructions  given  for  the  appellee  are  erroneous  and  that 
the  verdict  was  against  the  weight  of  the  evidence  in  this, 
that  under  the  weight  of  the  evidence  the  action  was  barred 
by  the  statute  of  limitations. 

The  second  instruction  defines  slander  as  a  malicious 
wrong  and  declares  that  an  action  for  slander  has  as  legiti- 
mate a  standing  in  courts  as  any  other  action.  The  seventh 
instruction  relates  to  the  rule  for  the  assessment  of  damages 
if  the  defendant  is  found  guilty  and  advises  the  jury  that 
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they  are  not  confined  to  merely  comix?nsatory  damages 
but  may,  if  thev  believe  from  the  evidence  that  the  defam- 
atory  vvoi'ds  as  charged  were  spoken  maliciously  or  wan- 
tonly, a\N'ard  damages  by  way  of  punishment  to  the 
defendant  and  as  an  example  to  others. 

It  is  contended  that  these  instructions  considered  together 
tell  the  jury  that  if  the  speaking  of  the  words  be  proven  malice 
is  to  be  inferred,  and  no  actual  damages  need  l>e  proven, 
but  that  vindictive  damages  maybe  properly  allowed;  while 
appellant  insists  that  as  the  words  charged  were  actionable 
only  by  the  statute,  that  damages  to  be  allowed  must  be 
proven  and  that  malice  is  not  inferred. 

Words  imputing  a  charge  of  adultery  were  not  actionable 
at  common  law  per  se^  and  an  action  for  the  speaking  of 
such  words  could  only  be  sustained  under  the  common  law 
by  averring  and  proving  special  injury  or  damage  from  the 
use  of  the  words.  To  remedy  this  unsatisfactory,  and,  as 
some  authors  have  denominated  it,  barbarous  state  of  the  law, 
the  legislature  of  our  State  by  special  statutes,  made  suclx 
words  actionable.     Sec.  1,  Chap.  126,  Rev.  Statutes. 

Malice  was  implied  at  the  common  law  from  the  speaking 
of  actionable  words,  and  general  damages  followed  as  a  legal 
inference.  General  damages  included  exemplary  or  vindic- 
tive damage.    Kewell  on  Slander,  Sec.  1, 2  and  8,  Chap.  20. 

Malice  is  likewise,  we  think,  to  be  implied  from  the 
speaking  of  words  made  actionable  by  statute.  The  effect 
of  this  statute  is  to  increase  the  number  of  actionable  words, 
from  all  of  which  malice  is  to  be  alike  implied  and  recovery 
allowed  without  proof  of  special  or  actual  damage.  Kewell 
on  Slander,  Sec.  1,  Chap.  7. 

"Words  imputing  guilt  of  adultery  were  made  actionable 
by  Sec.  1  of  Chap.  101  of  our  statutes  of  1845,  and  our 
Supreme  Court  in  Hosley  v.  Brooks,  20  111.  115,  ruled  that 
malice  was  to  be  implied  from  the  use  of  such  words  and 
also  in  the  same  case  upheld  an  instruction  Avhich  author- 
ized the  imposition  of  damages  by  way  of  punishment. 

If  we  are  right  in  the  views  expressed  the  instructions 
are  not  open  to  the  objections  urged  against  them. 
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Whether  the  action  was  barred  by  the  statute  of  limita- 
tions depends  upon  the  time  of  the  speaking  of  the  words. 
This  was  purely  a  question  of  fact.  The  evidence  bearing 
upon  it  was  conflicting  and  its  determination  involved  the 
credibility  of  some  of  the  witnesses.  It  is  the  peculiar 
province  of  a  jury  to  settle  such  a  contention,  and  there  is 
no  reason  appearing  upon  an  examination  of  the  testimony 
why  we  should  interfere  with  the  conclusion  reached  by 
the  jury  in  this  case. 

The  judgment  must  be  and  is  affirmed. 


Singer  Manufacturing  Co.  v.  Leeds. 

1.  Explanaticm  of  Arbitrai^y  Signs  in  Account  Books. — It  is  error 
to  refuse  to  permit  a  party  to  explain  the  use  of  signs  and  peculiar  forms 
of  entiy  appearing  tn  account  books  admitted  in  evidence. 

2.  Contracts— Waiver  of  Conditions, — In  a  printed  form  of  contract 
between  a  company  and  an  agent  for  the  sale  of  its  goods,  was  this 
clause:  "  It  is  also  agreed  and  understood  that  no  agreements  outside  of 
this  printed  form,  or  differing  from  it,  shall  be  of  any  binding  force  un- 
less they  are  confirmed  by  the  said  first  party's  agent  at  Chicago,  Illinois." 
It  was  held,  that  the  agent  who  negotiated  and  procured  the  signature 
to  the  contract  in  question,  not  being  the  agent  in  Chicago,  had  no 
authority  to  bind  the  company  by  waiving  this  condition  of  t!ie  contract, 
or  to  make  any  agreement  different  from  or  outside  of  the  printed  form 
of  the  contract. 

Mcinorandnm.— Action  of  assumpsit.  Appeal  from  a  judgment  for 
$77.85,  in  favor  of  the  plaintiff,  rendered  by  the  Circuit  Court  of  Pike 
Countj';  the  Hon.  Jefferson  Orr,  Circuit  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  A.  D.  1892.    Opinion  filed  Octobei*  17,  1892. 

Appellant's  Statement  of  the  Case. 

This  was  an  action  of  assumpsit,  originally  commenced 
by  appellee  before  a  justice  of  the  j)eace,  to  recover  from 
the  Singer  Manufacturing  Company  a  claim  for  commissions 
due  and  accruing  to  him  on  sales  of  sewing  machines  made 
by  him  as  agent  of  the  company.  lie  claimed  that  the  com- 
pany was  indebted  to  him  in  the  sum  of  $140.65,  viz.:  $80.65 
commissions  accrued,  and  $60  accruing  commissions. 
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The  company  denied  the  indebtedness  and  claim  that  the 
])laintLff  was  indebted  to  it  for  cash  collected  and  not  ac- 
counted for,  machines  sold  and  unaccounted'  for,  a  board 
bill  assumed  and  paid  by  the  company,  and  for  refunds  and 
I'everted  sales,  etc.,  etc. 

The  plaintiff  sought  to  support  his  claim  by  a  book 
account,  puq>orting  to  be  a  book  of  original  entries,  and 
made  in  the  ordinary  course  of  business. 

The  company  denied  the  accuracy  of  the  book  and  sought 
to  impeach  the  same  by  its  own  books,  and  to  maintain 
counter  claim. 

The  case  was  tried  by  a  jury,  on  appeal  to  the  Circuit 
Court,  and  a  verdict  rendered  assessing  the  plaintiff's  dam- 
age at  $77.85. 

Appellant's  Brief. 

Entries  must  be  transferred  from  the  scratch  book  or 
slate  rec'jntlv  after  the  transactions,  and  while  the  same  are 
still  fresh  in  the  memory.  Bedlich  v.  Baurlee,  98  111.  134; 
(rreenleaf  on  Evidence,  Sec.  115,  117,  118. 

A  book  account  is  not  admissible  unless  the  items  are 
contemporaneous  with  the  transactions.  Ilisey  v.  Goodin, 
(Mo.)  7  West.  Kept.  117.  The  entries  must  be  made  in  the 
ordinary  course  of  business.  Beyer  v.  Sweet,  3  Scam.  120; 
Ruggles  V.  Gatton,  50  111.  412;  Kibbe  v.  Bancroft,  77  111.  18. 
Where  the  books  are  complicated  and  extensive,  proof  of 
balance  and  general  results  is  proper  and  should  be  admitted. 
Phillips  on  Ev.,  4th  ed.,  p.  594;  Smith  v.  Peoria,  59  lU.  412. 
A  statement  being  rendered  without  objections  being  made 
is  evidence  of  account  stated.  McCord  et  al.  v.  Manson,  17 
111.  App.  118. 

W.  E.  Williams,  attorney  for  appellant. 

Edward  Yates,  attorney  for  appellee. 

Opinion  of  the  Court,  the  lion.  George  TT.  Wall^  Judge. 
The  appellee  recovered  a  judgment  against  the  appellant 
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for  $77.85  from  which  the  latter  has  prosecuted  its  appeal 
to  this  court.  The  plaintiff's  claim  was  for  commissions  ac- 
crued and  accruing  upon  sales  of  sewing  machines  manu- 
factured by  defendant.  The  defendant  denied  the  alleged 
indebtedness  and  set  up  a  counter  claim  against  plaintiff  for 
cash  collected  and  not  accounted  for,  machines  sold  and  not 
accounted  for,  etc. 

We  shall  not  go  into  a  statement  of  the  facts  nor  need 
we  refer  to  all  the  points  suggested  by  counsel  in  their 
printed  arguments. 

We  think  the  court  erred  in  refusing  to  permit  the  de- 
fendant to  explain  the  meaning  of  certain  arbitrary  signs 
and  peculiar  forms  of  entry  appearing  in  the  account  books 
of  defendant  which  were  admitted  in  evidence.  Without 
such  explanation  the  books  would  be  of  little,  if  any,  use. 

We  think  also  the  court  erred  in  assuming,  by  instructions 
given  for  plaintiff,  and  by  modifying  instructions  asked  by 
defendant,  that  the  company  had  waived  the  clause  of  the 
written  contract  in  regard  to  refunding  sums  received  by 
plaintiff  on  reverted  sales.  As  we  read  the  evidence  there 
was  nothing  upon  which  to  base  such  assumption.  From 
the  e\ddence  of  the  plaintiff  it  appeared  that  he  relied  upon 
the  declarations  of  one  Dewell,  who  was  an  agent  of  the 
company,  supervising  manager  for  the  county,  for  authority 
to  disregard  that  clause  of  the  contract.  It  is  provided  by 
the  contract  that  no  agreements  differing  therefrom  or  out- 
side of  it  should  be  of  binding  force  until  confirmed  by  the 
company's  agent  in  Chicago. 

It  appears  that  Dewell  was  the  agent  who  employed  the 
plaintiff  and  brought  for  signature  this  written  contract, 
but  he  was  not  the  agent  in  Chicago.  It  is  claimed  by 
plaintiff  that  he  declared  he  would  not  insist  on  enforcing 
the  clause  in  regard  to  the  item  in  question.  He  says  that 
he  had  this  understanding  from  declarations  made  before 
and  after  the  signing  of  the  contract. 

Whatever  was  said  before  was  of  course  merged  in  the 
contract.  We  are  inclined  to  believe  from  the  entire  evi- 
dence of  plaintiff  that  this  understanding,  if  any  there  was 
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between  him  and  Dewell,  occurred  at  the  time  the  contract 
w^as  signed  and  was  really  a  part  of  the  negotiations  between 
the  two  men. 

The  plaintiflF's  testimony  in  chief  was  not  very  clear  on 
the  point,  and  on  cross-examination  he  was  asked,  '♦  Was  not 
this  talk  at  the  time  you  signed  it  ? "  A.  "After  I  signed,  I 
asked  him  what  contract  it  was,  and  he  says,  '  Here  it  is,  put 
your  name  to  it.'  I  said,  *  What  about  this  revert  clause  V  lie 
said, '  1  don't  exact  that  from  anybody.'  "  Considering  all  his 
testimony  together  we  think  this  so-called  agreement  of 
w^aiver  is  to  be  regarded  a  part  of  the  negotiations  which 
were  merged  in  the  contract.  It  meant,  "  You  sign  this  as 
it  is  written  and  I  will  not  insist  upon  this  clause,"  and  it 
w^as  signed  with  that  understanding.  The  effect  is  to  contra- 
dict the  writing  by  evidence  of  a  contemporaneous  parol 
agreement,  which  is  not  admissible. 

It  is  urged,  however,  that  the  proof  shows  a  subsequent 
agreement  waiving  this  clause.  The  contract  in  terms  pro- 
vided that  no  outside  agreement  differing  therefrom  should 
be  made  unless  confirmed  by  the  agent  in  Chicago.  This 
was  a  clear  negation  of  the  power  of  the  agent,  Dewell,  who 
presented  the  contract  to  the  plaintiff,  to  make  any  such 
agreement. 

It  would  not  do  to  sav  that  Dewell  mirfit,  bv  his  own 
declaration,  establish  his  authority  to  set  aside  a  clause  of 
such  importance.  While  it  is  true  the  company  might 
w^aive  this  provision,  the  proof  of  waiver  can  not  rest  upon 
the  barp  assertion  of  an  agent  in  conflict  with  the  express 
terms  of  the  writing,  thereby  overriding  a  provision  which 
clearly  showed  he  had  not  the  power  he  assumed  to  have. 
To  permit  such  proof  would  open  a  wide  door  to  fraud. 
Before  it  can  be  held  that  this  clause  has  been  waived  it 
must  appear  that  the  acts  of  the  company  through  its  au- 
thorized agents  have  been  such  as  should  estop  it  from 
insisting  upon  the  clause,  and  as  we  have  just  said,  the  com- 
pany can  not  be  bound  by  the  mere  declaration  of  Dewell 
that  he  would  not  do  so. 

Manifestly  he  had  no  power  to  make  such  an  agreement 
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for  the  company,  and  we  do  not  find  that  the  company,  by 
its  acts  through  any  authorized  agent,  is  estopped  to  en- 
force the  contract  as  written. 

Complaint  is  also  made  by  appellant  as  to  the  refusal  of 
the  court  to  give  instructions  number  nine  and  ten.  These 
instructions  merely  advise  the  jury  as  to  the  meaning  of  the 
clauses  in  regard  to  note  sales  and  lease  sale — and  no  good 
reason  appears  why  they  should  not  have  been  given  as  asked. 
The  clauses  referred  to  are,  however,  quite  clear,  and  it  is  diffi- 
cult to  see  how  a  jury  could  misread  them  or  reach  a  wrong 
conclusion  because  not  advised  as  to  their  proper  construc- 
tion. 

We  can  not,  therefore,  say  that  the  case  should  b3  reversed 
for  such  refusal,  but  on  another  trial  the  court  will  no 
doubt  obviate  the  complaint. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Fulton  County  Narrow  Gauge  Ry.  Co.  v.  Butler. 

1.  Verdict  Against  the  Weight  of  Eindence. — ^Wlien  the  plaintiff 
alleges  certain  facts  in  his  declaration  as  the  grounds  of  the  negligonce 
complained  of,  in  order  to  recover,  he  must  prove  the  said  allegations  by 
a  preponderance  of  the  evidence. 

2.  Plaintiff  Must  Be  in  the  Exercise  of  Ordinary  Care. — In  an 
action  for  personal  injuries,  it  is  incumbent  upon  the  plaintiff  to  show 
that  at  the  time,  etc.,  he  was  himself  in  the  exercise  of  ordinary  care. 

Memorandam  — Action  for  personal  injuries.  Appeal  from  a  judg- 
ment of  $2,000  in  favor  of  the  plaintiff,  rendered  by  the  Circuit  Court  of 
Fulton  County;  the  Hon.  Jefferson  Orr,  Circuit  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  A.  D.  1892.  Opinion  filed  October 
17,  1892. 

Appellant's  Statement  of  the  Case. 

On  July  24, 1891,  the  plaintiff,  driving  a  horse  and  buggy 
and  traveling  in  a  westerly  direction,  was  struck  by  an 
engine  of  the  defendant  running  south  at  a  road  crossing, 
about  a  mile  west  of  Havana,  Illinois.    The  horse  was  killed 
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and  plaintiflf  injured.  This  is  an.  action  of  trespass  to 
recover  for  such  injuries.  The  plaintiff  claimed  §10,000, 
and  by  the  verdict  of  the  jury  and  judgment  of  the  court, 
recovered  f  2,000. 

The  plaintiff  charges  the  defendant  with  negligence  in 
not  causing  a  whistle  to  be  blown  or  bell  rung  for  the  dis- 
tance of  eighty  rods  before  reaching  said  crossing;  and  in 
not  having  at  the  crossing  a  sign  board;  and  in  suffering  and 
permitting  brush  and  Aveeds  to  grow  on  the  right  of  way,  so 
near  and  so  high  as  to  prevent  a  person  approaching  the 
crossing  from  seeing  or  hearing  a  train;  that  the  engine  and 
train  was  run  at  a  high  and  rapid  rate  of  speed;  that  the 
brakeman  was  asleep;  that  the  engineer  did  not  reverse  the 
engine  or  use  any  effort  to  prevent  the  collision;  that  the 
steam  whistle  was  out  of  repair;  that  no  bell-rope  was 
attached  to  the  bell:  that  no  steam  or  other  brakes  were  on 
said  engine  or  tender;  and  that  there  was  no  lever  attached 
to  said  engine,  whereby  the  engineer  could  reverse  the  same; 
and  that  while  using  "  all  due  care  and  caution  "  to  prevent 
injury  to  himself  and  property  in  going  upon  said  crossing, 
the  engine  by  reason  of  the  negligence  "  aforesaid,"  struck 
and  injured  him. 

Appellant's  Brief. 

The  burden  of  showing  that  he  exercised  "  due  care  and 
caution"  to  avoid  injury  is  upon  the  plaintiff,  and  the 
recovery  can  not  be  sustained  unless  it  appears  from  a  pre- 
ponderance of  the  evidence  that  he  did  exercise  such  "  due 
care  and  caution."  I.  &  St.  L.  E.  K.  Co.  v.  Evans,  88  111.  63. 

"  If  a  traveler  on  the  highway  takes  the  risk  of  crossing  a 
railroad  track,  without  using  reasonable  care  to  avoid  acci- 
dent, and  is  injured,  he  must  bear  the  consequences  of  his 
own  imprudence."  W.,  St.  L.  &  P.  Ry.  Co.  v.  Hicks,  13 
Brad.  408;  C,  B.  &  Q.  R.  R.  Co.  v.  Damerell  et  al.,  81  111.  450. 

If  the  plaintiff's  injury  w^as  not  caused  by  the  negligence 
of  the  defendant  as  charged  in  the  declaration,  there  can  be 
no  recover\\  I.  C.  R.  R.  Co.  v.  Benton,  69  111.  174;  C,  B. 
&  Q.  R.  r!!  Co.  v.  Van  Patten,  64  111.  510. 

"When  the  evidence  is  conflicting,  and  the  merits  of  the 
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case  doubtful,  the  instructions  of  the  court  upon  the  law 
applicable  to  the  points  involved  must  be  strictly  accurate, 
or  the  judgment  will  be  reversed."  Singer  Mfg.  Co.  v.  Pike, 
12  Brad.  506;  C,  B.  &  Q.  K.  K.  Co.  v.  Daugherty,  110  111. 
521;  St.  L.  &  C.  R.  E.  Co.  v.s  Moore,  14  Brad.  510;  P.,  D.  & 
E.  Ey.  Co.  v.  Wagner,  18  Brad.  598. 

Gray  &  "Waggoner,  attorneys  for  appellant. 

Appellee's  Brief. 

A  railroad  company  is  bound  to  know  where  all  the  places 
of  danger  to  human  life  and  the  loss  of  property  are,  along 
the  line  of  their  road,  and  the  employes  of  the  company 
must  use  care  and  diligence  commensurate  with  the  dangers 
attending  such  places  of  danger.  C,  B.  &  Q.  E.  R.  Co.  v. 
Payne,  59  111.  534  and  541;  E.  E.  I.  &  St.  L.  E.  E.  Co.  a\ 
William  Ilillmer,  72  111.  235;  C,  B.  &  Q.  E.  E.  Co.  v.  Lee,  87 
111.  454;  P.  P.  &  J.  E.  E.  Co.  v.  Siltman,  88  111.  532. 

The  question  of  whether  the  appellee  used  ordinary  care, 
or  that  care  enjoined  upon  him  under  the  existing  and  sur- 
rounding circumstances  at  the  time  he  was  injured,  was  one 
of  fact  purely,  for  the  jury  to  determine,  and  not  a  question 
of  law.  E.  E.  Co.  V.  Haworth,  39  111.  346;  E.  E.  Co.  v. 
O'Connor,  119  111.  597;  E.  E.  Co.  v.  Pennell,  94  111.  455. 

"  When  it  is  once  admitted  or  established  by  the  evidence, 
and  sufficiently  shown,  that  signals  were  not  given,  as  re- 
quired by  the  statute  under  such  circumstances,  tlie  verdict 
of  the  jury  is  supported  by  the  evidence  on  the  theory  that 
the  negligence  of  the  appellant's  servants  was  gross  as  com- 
pared with  that  of  the  appellee,  which  was  slight."  E.  E. 
I.  &  St.  L.  E.  E.  Co.  V.  William  Hillmen,  72  111.  235; 
Board  of  Trustees  v.  Joshua  L.  Misenheimer  et  al.,  89  111. 
151;  Grimes  V.  Butts,  65  111.  347;  Seibel  v.  Vaughan,  G9  111. 
257;  Fuller  v.  Bates,  6  Brad.  442. 

I.  E.  Brown,  attorney  for  appellee. 

Opinion  by  the  Court. 

The  plaintiff  below  was  awarded  a  verdict  and  judgment 
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in   the  sura  of  82,000  for  injuries  sustained  by  reason  of 
a  collision  with  the  train  of  defendant  at  a  highway  crossing. 

The  grounds  of  negligence  alleged  in  the  declaration  were 
that  no  signal  was  given  of  the  approach  of  the  train,  that 
the  train  was  otherwise  negligently  operated  and  that  the 
right  of  way  w^as  obstructed  by  a  heavy  growth  of  weeds 
and  bushes  so  as  to  shut  off  the  view  of  one  approaching  the 
hiffhwav  crossincr. 

The  evidence  is  quite  voluminous,  and  counsel  have  argued 
the  ease  from  their  respective  standpoints.  It  would  take 
raore  time  and  sj)ace  than  is  thought  necessary  to  state  in 
detail  or  even  in  a  general  way  the  testimony  as  it  api)ears 
in  the  abstract. 

It  is  quite  apparent  to  us  that  the  great  preponderance  , 
of  the  evidence  is  Avith  the  defendant  on  the  question 
whether  the  proper  signals  were  given  of  the  approach  of 
the  train.  Indeed,  there  is  scarcely  any  room  to  doubt  that 
they  were  given.  Nor  is  there  sufficient  proof  of  negligent 
management  of  the  train  in  any  other  respect. 

There  was  proof,  however,  that  upon  the  right  of  way 
weeds  and  bushes  had  grown  to  such  an  extent  as  to  greatly 
obstruct  the  view,  and  if  the  case  turned  upon  this  point  the 
finding  for  plaintiff  might  stand. 

But  we  think  it  is  not  the  material  question  in  the  case. 
The  accident  occurred  at  night,  and  the  presence  of  these 
obstructions  was  not  very  important.  The  signals  being 
given,  as  they  undoubtedly  were,  the  plaintiff,  had  he  exer- 
cised proper  caution,  would  have  known  the  train  was  ap- 
proaching, and  to  the  signals  was  added  the  noise  and  roar 
caused  by  passing  over  a  long  bridge,  which  ended  some 
200  feet  or  more  bej^ond  the  crossing. 

It  is  difficult  to  understand  how  the  plaintiff  could  have 
failed  to  hear  all  this  i^  he  was  dulv  sober  and  careful  of 
his  own  safety.  Unfortunately  for  him  there  is  no  little 
evidence  that  he  was  considerably  under  the  influence  of 
liquor  which,  if  true,  would  account  for  his  action. 

It  would  seem  that  the  plaintiff  insisted  before  the  jury 
that  the  weeds  and  bushes  on  the  right  of  way  obstructed 
the  sounds  of  the  approaching  train,  as  well  as  the  view, 
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for  we  find  in  the  instructions  for  plaintiff  a  suggestion  to 
that  effect.  There  is  no  such  allegation  in  the  declaration 
and  it  seems  unreasonable  in  the  highest  degree  that  the 
])laintiff  was  by  such  means  prevented  from  hearing  the 
train  or  its  signals.  ' 

Such  obstru'btions  might  obscure  the  view  but  would  not 
prevent  the  passage  of  sound  in  any  appreciable  degree. 

So  far  as  the  instructions  contained  such  intimation  thev 
were  misleading  and  erroneous.  The  first  instruction  was 
faulty  in  assuming  or  intimating  that  the  plaintiff  was  guilty 
of  but  slight  negligence  in  going  upon  the  track  when  greatly 
undpr  the  influence  of  liquor  and  in  failing  to  re(juire  as  an 
essential  element  of  the  plaintiff's  case  that  he  was  in  the 
exercise  of  ordinary  care.  Regarding  the  whole  case  as  it 
ap|)ears  in  the  record,  we  are  of  opinion  that  the  court  erred 
in  refusing  the  motion  for  a  new  trial.  The  judgment  will 
be  reversed  and  the  cause  remanded. 


Graybeal  et  al.  t,  Gardner  et  al. 

1.  Mental  Capacity  of  Deceased  Testator,— Where  the  testimony 
upon  the  mental  capacity  of  a  decease^  testator  is  voluminous  and  con- 
flicting, and  sufficient  evidence  appears  to  supiwrt  the  finding  of  the 
jury,  it  will  not  be  disturbed.  » 

2.  Instruction  Assuming  Facts. — An  instruction  which  assumes  that 
a  testator  signod  a  will  where  the  bill  alleges  that  he  executed  the  instru- 
ment claimed  to  be  his  will,  the  attesting  witnesses  testified  that  he 
signed  it,  and  the  fact  that  he  did  so  is  in  nowise  disputed,  can  not  be 
regarded  as  erroneous. 

3.  Misconduct  of  Jurors—  Use  of  Intoxicating  Liqu ors.  — Where,  upon 
a  motion  for  a  new  trial,  the  court  is  satisfied  from  the  affidavit  read 
that  none  of  the  jurors  drank  liquor  in  sufficient  quantity,  or  at  such 
times  during  the  progress  of  the  trial  as  to  ailect  the  verdict,  a  new  trial 
will  not  be  granted. 

Memorandam. — Bill  in  chancery  to  contest  a  will.  Appeal  from  a 
decree  of  the  Circuit  Court  of  Fulton  County,  dismissing  the  bill;  the 
Hon.  Jefferson  Orr,  Circuit  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  A.  D.  1893,  and  affii-med.    Opinion  filed  October  17,  1892. 

Vou  XLVITI  20 
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Appellants'  Statement  of  the  Case. 

This  was  a  bill  filed  by  appellants  in  the  Circuit  Court  to 
set  aside  the  will  of  Harrison  Putnam,  who  died  June  18, 
1891.  The  will  was  executed  April  8,  1890,  and  was  pre- 
sented to  the  County  Court  for  probate,  and  probate  re- 
fused. On  appeal  to  the  Circuit  Court,  it  was  admitted  to 
probate. 

The  bill  alleged  that  said  Harrison  Putnam  was  not  of 
sound  mind  and  memory  at  the  time  of  the  execution  of 
the  alleged  will,  and  an  issue  was  submitted  to  the  jury  as 
follows : 

"  Was  the  paper  propounded  as  the  last  will  and  testa- 
ment of  Harrison  Putnam,  deceased,  the  last  wiU  of  said 
testator  or  not? " 

The  jury  returned  a  verdict  in  favor  of  defendants,  and 
appellants  moved  for  a  new  trial,  which  being  denied,  a  de- 
cree was  entered  dismissing  the  bill,  from  which  appeUants 
prosecute  this  appeal. 

Copif  of  the  decree  appealed  from : 

*'Tlie  court  having  heard  the  arguments  of  counsel,  and  being  fuUy 
advised  in  the  premises,  doth  find  that  the  said  wiU  has  been  proven  to  tlie 
satisfaction  of  the  court.  It  is  therefore  ordered,  adjudged  and  decreed 
that  said  will  and  testament  be  and  the  same  is  duly  probated, 
etc.    ♦    *    ♦ 

Jefferson  Orr,  Judge." 

Appellants'  Brief. 

The  definition  of  competency  is  quoted  approvingly  by 
the  Supreme  Court  of  this  State  in  Campbell  v.  Campbell. 
130  IlL,  at  page  467,  from  Lord  Kenyon :  "  Having  that 
degree  of  recollection  about  him  that  would  enable  him 
to  look  about  the  property  he  had  to  dispose  of,  and  the 
persons  to  whom  he  wished  to  dispose  of  it,  if  he  had  a 
power  of  suyimoning  up  his  mind  so  as  to  know  what  his 
property  was,  and  who  those  persons  were  that  then  were 
the  objects  of  his  bounty,  tliQn  he  was  competent  to  make 
his  will."  Applying  this  definition,  was  Harrison  Pntnara 
at  the  time  this  paper  purporting  to  be  his  last  will  was 
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executed,  capable  of  recollecting  the  pro|X3rty  he  was  about 
to  bequeath,  the  manner  of  distributing  it,  and  the  objects 
of  his  bounty  ?  Stevens  v.  Yancleve,  4  Wash.  C.  C.  262  ; 
Harrison  v.  Rowan,  3  Wash.  0.  C.  385 ;  Hall  v.  Hall,  18 
Ga.  40 ;  McMasters  v.  Blair,  29  Penn.  St.  398. 

"  Something  more  is  required  than  a  mere  passive  mem- 
ory. There  must  be  an  active  power  to  collect  and  retain 
the  elements  of  the  business  to  be  performed  for  a  sufficient 
time  to  perceive  their  obvious  relations  to  each  other." 
Converse  v.  Converse,  21  Vt.  108. 

On  adjournment  over  Sunday,  two  jurors  borrowed  a 
horse  and  wagon  from  the  attorney  of  prevailing  party  to 
go  home.  This  was  held  to  be  cause  of  reversal.  Ensign  v. 
Harnev,  15  Neb.  330. 

It  has  been  held,  drinking  liquor  by  jury  of  their  own  pro- 
curement would  not,^>^r.9<^,  invalidate  the  verdict.  But  see 
Jones  V.  State,  13  Tex.  1G8;  Davis  v.  State,  35  Ind.  490; 
Ryan  et  al.  v.  Harrow  et  al.  27  Iowa,  494. 

That  the  courts  will  guard  against  the  appearance  of  evil, 
and  set  aside  a  verdict  where  there  might  be  room  for  sus- 
picion, see  Cottle  v.  Cottle,  6  Greenleaf,  140;  Knight  v.  Inhal)- 
itants  of  Freeport,  13  Mass.  218;  Pool  v.  C,  B.  &  Q.  R.  R. 
Co.,  6  Fed.  Rep.  844;  People  v.  Gray,  61  Cal.  104. 

Any  association  of  any  kind  by  either  party,  or  the  counsel 
of  either  party,  to  a  cause  on  trial,  with  any  one  of  the  jury- 
men, is  calculated  to  give  rise  to  sus])icion  and  uncertainty 
as  to  the  fairness  of  the  verdict.  The  sense  of  obligation 
for  a  favor  received  is  a  subtle  emotion,  and  often  uncon- 
sciously dominates  the  faculties.  It  is  better  that  a  jury- 
man rest  under  no  obligation  to  either  of  the  parties 
upon  whose  rights  he  is  called  upon  to  adjudicate.  M.  & 
O.  R.  R.  Co.  V.  Davis,  130  111.  146;  Bonnet  v.  Glattfeldt, 
120  111.  106;  Martin  v.  Morelock,  31  111.  485;  Lyons  v.  Law- 
rence, 12  Brad.  531;  Stafford  v.  City  of  Oskaloosa,  57  Iowa, 
748;  Doud  v.  Gutherie,  13  Brad.  653. 

H.  W.  Mastebs  &  Son  and  Gray  &  Waggoner,  solicitors 
for  appellants. 
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Appellees'  IJrief. 

A  will  can  not  be  impeached  for  the  injustice  or  iinproj^ri- 
ety  of  its  provisions.  Kimball  v.  Cuddy,  117  111.  213.  A 
testator  of  sound  mind  and  memory,  has  a  right  to  leave 
his  estate  to  whom  he  pleases.  Freeman  v.  Easily,  117  111. 
322;  Schneider  v.  Manning,  121  111.  385;  Anderson  v.  Irwin, 
101  lU.  411. 

AVhere  there  is  a  conflict  in  the  testimony  touching  the 
facts  upon  which  the  validity  of  the  will  depends,  this  court 
will  not  reverse  the  decree  of  the  lower  court,  if  the  evidence 
of  the  successful  party,  when  considered  alone,  is  clearly 
sufficient  to  sustain  the  verdict.  Moj'er  v.  Swygart,  125 
111.  202;  Long  v.  Long,  107  111.  210;  American  Bible  Society 
etal.  V.  Price,  115  111.  623. 

Affidavits  of  jurors  can  not  be  used  to  impeach  their 
verdict,  except  in  a  case  where  a  part  of  the  jurors  swear 
that  thev  never  consented  to  the  verdict,  but  the  affidavits 
of  jurors  may  be  used  for  the  purpose  of  supporting  their 
verdict.  Smith  v.  Eames,  3  Scam.  (111.)  70 ;  Forrester  v. 
Guard,  Breese  (111.)  74;  Martin  v.  Ehrenfels,  24  111.  ISO; 
Allison  V.  The  People,  45  111.  37 ;  Reed  v.  Thompson,  8S 
111.  246^  Peck  v.  Brewer,  48  111.  55;  Baldwin  v.  Smith,  ^2 
111.  162 ;  Pope  v.  The  State,  36  Miss.  121;  State  v.  Sparrow, 
3  Murph.  (Tenn.)  487 ;  Richardson  v.  Jones,  1  Nev.  405  ; 
Wilson  V.  Abrahams,  1  Ilill  (N.  Y.)  207;  Dennison  v.  Collins, 
1  Cow.  (N.  Y.)  Ill ;  Thompson's  Case,  8  Gratt.  (Va.)  637 ; 
Purinton  v.  Humphries,  6  Greenl.  (Me.)  379 ;  Commonwealth 
V.  Roby,  12  Pick.  (Mass.)  406;  Rowe  v.  State,  11  Ilumph. 
(Tenn.)  491 ;  Stone  v.  State,  4  Humph  (Tenn.)  27 ;  Gilmanton 
V.  Ham,  38  N.  H.  108  (overruling  State  v.  Bullard,  16  K. 
H.  139) ;  United  States  v.  Gilbert,  2  Sumn.  83 ;  Davis  v. 
The  People,  19  111.  77 ;  Russell  v.  State,  53  Miss.  368 ;  Roman 
V.  State,  41  Wis.  312 ;  State  v.  Canfield,  23  La.  146 ;  Van 
Buskirk  v.  Daugherty,  44  Iowa,  42  (overruling  Ryan  et  al.  v. 
Harrow  et  al.,  27  Iowa,  494) ;  Stata  v.  Upton,  20  Mo.  397 ; 
Duke  of  Richmond  v.  Wise,  1  Ventr.  125  ;  Perry  v.  Baily, 
12  Kan.  539;  Wilson  v.  Abrahams,  1  Hill  (N.  Y.),  211; 
O'Neill  V.  Keokuk,  etc.,  Ry.  Co.,  45  Iowa,  546 ;  Kee  v.  The 
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State,  28  Ark.  155 ,  Koehler  v.Cleary,  23  Minn.  325  ;  C,  M. 
&  St.  P.  K.  R.  Co.  V.  Kreuger,  23  Brad.  643 ;  Stampofski  v. 
Steflfens,  79  lU.  303 ;  C.  E.  &  I.  R.  R.  Co.  v.  Holland,  13  N. 
E.  Rep.  145. 

"  A  new  trial  will  not  be  granted  where  the  evidence  of  the 
party  having  influenced  the  jury  is  slight."  McCausland  v. 
McCausland,  1  Yeates  (Pa.),  372  ;  Moore  v.  Edminston,  70 
N.  C.  471. 

Verdicts  in  contested  will  cases  stand  on  the  footing  of 
verdicts  at  law,  on  application  for  new  trials.  Shevalier 
V.  Seager,  121  111.  566;  American  Bible  Society  v.  Price, 
115  lU.  630. 

Although  there  may  be  trivial  errors  in  some  of  the  in- 
structions given,  a  verdict  will  not  be  set  aside,  which  mani- 
festly does  justice  between  the  parties.  Phoonix  Ins.  Co. 
V.  La  Pointe,  17  111.  App.  250;  Murry  et  al.  v.  Haverly  et 
al.,  70  111.  318;  Reynolds  v.  Greenbaum,  80  111.  416;  Wig- 
gins Ferry  Co.  v.  Higgins,  72  111.  518;  Stickle  v.  Otto,  80 
111.  161;  Race  v.  Oldridge,  90  111.  250;  Mansfield  v.  Moore, 
124  111.  136. 

D.  Abbott  and  Grant  &  Chiperfield,  solicitors  for  ap- 
pellees. 

Opinion  of  the  Cocrt,  the  lion,  Carroll  C,  Boggs^  Judge, 

This  was  a  bill  in  chancery  filed  by  the  appellants  to  con- 
test the  will  of  Harrison  Putnam,  deceased.  Probate  of  the 
will  had  been  refused  by  the  County  Court  but  was  granted 
by  the  Circuit  Court  on  appeal. 

The  bill  alleged  that  the  appellants  were  grandchildren 
of  the  testator  but  not  named  as  legatees  or  otherwise  in 
the  will,  and  charged  that  the  deceased  was  not  of  sound 
mind  or  memorv  when  the  will  was  executed.  The  issue  as 
to  the  mental  capacity  of  the  testator  was  made  by  the 
pleading  and  submitted  to  a  jury,  tried,  and  a  verdict  that 
the  deceased  was  of  sound  and  disposing  mind,  returned;  a 
decree  dismissing  the  bill  followed,  from  which  this  appeal. 

The  admission  in  evidence  of  the  decree  of  the  Circuit 


310  Appellate  Courts  of  Illinois. 

Vol.  48.]  Graybeal  v.  Gardner. 

Court  admitting  the  will  to  probate  is  assigned  as  for  error ; 
that  the  Circuit  Court  did  so  adjudicate  is  averred  by  the 
appellants  in  their  bill.  Without  an  averment  of  the  pro- 
bate of  the  will  the  bill  would  have  had  no  standing  in 
court.  The  decree  showing  its  probate  did  not  prove  more 
than  the  appellants  admitted  to  be  true. 

We  perceive  nothing  in  the  wording  of  the  decree  bear- 
ing upon  the  issue  of  fact  submitted  to  the  jury,  and 
think  its  admission  harmless,  whether  proper  or  not. 

The  testimony  as  to  the  mental  capacity  of  the  deceased 
is  voluminous,  and  of  course  conflicting.  We  are  satisfied 
from  an  examination  of  the  record  that  there  is  suflBcient 
proof  to  support  the  finding  of  the  jury. 

It  is  complained  that  the  instruction  given  for  the  appel- 
leesassumes  that  the  testator  signed  the  will.  The  bill  alleges 
that  the  deceased  executed  the  instrument  claimed  to  be  his 
will.  That  he  signed  it,  w^  proven  by  the  two  attesting 
witnesses,  Walker  and  Kriske,  and  that  fact  is  in  no  wise 
disputed  or  questioned.  The  assumption  of  fact  conceded 
by  the  pleading  and  established  by  proof,  without  contradic- 
tion, can  not  be  regarded  as  erroneous  or  hurtful. 

The  jury  were,  we  think,  correctly  instructed  as  to  the 
mental  capacity  and  soundness  of  mind  requisite  to  the  mak- 
ing of  a  valid  will,  and  also  as  to  upon  whom  the  burden 
of  proof  rested. 

The  modification  of  instructions  No.  4  and  5,  asked  by 
appellants,  was  proper,  and  the  instruction  that  was  refused 
ought  not,  we  think,  have  been  given.  It  is  argumentative 
and  suggestive,  and  contains  nothing  that  ought  to  have  been 
given  that  is  not  found,  substantially,  in  other  given  instruc- 
tions. 

One  of  the  grounds  upon  which  a  new  trial  was  asked,  and 
which  is  urged  as  ground  of  reversal,  is  the  alleged  miscon- 
duct of  two  of  the  jurors.  The  misconduct  charged  is  that 
two  of  the  jurors,  at  times  when  court  stood  adjourned  at 
the  noon  hour  or  overnight,  upon  one  or  more  of  the  several 
days  during  which  the  trial  of  the  case  was  in  progress, 
drank  spirituous  liquors  furnished  by  relatives  of  some  of  the 
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appellees.  It  is  not  claimed  that  liquor  was  drunk  by  any 
juror  in  the  court  or  jury  room,  or  while  deliberating  upon 
a  verdict,  or  that  either  juror  was  at  any  time  intoxicated 
to  any  noticable  extent,  or  even  to  any  extent. 

The  suspected  jurors  denied,  under  oath,  the  charge 
against  them,  and  many  affidavits  pro  and  con  were  pre- 
sented and  read  to  the  court. 

It  is  manifest  from  the  number  of  these  affidavits  that 
the  court  encouraged  a  thorough  investigation  and  that 
the  parties  were  diligent  in  searching  for  and  producing 
affidavits.  The  unsatisfactory  nature  of  proofs  made  by 
ex  yarte  affidavits  is  universally  recognized,  and  is  well  exem- 
plified in  the  case  by  the  second  affidavit  of  E.  L.  Bocock, 
taken  by  the  appellees,  in  which  he  states  that  there  are  in 
his  first  affidavit,  presented  by  the  appellants,  quite  a  num- 
ber of  errors  and  mistakes  of  facts,  and  recitals  directly  to 
the  contrary  of  what  he  intended  to  state. 

The  presiding  judge  patiently  heard  and  considered  all 
that  was  presented,  and  arrived  at  the  conclusion  that  the 
offense  charged  against  the  jurors  was  not  proven. 

We  have  also  carefully  read  these  affidavits  and  are  fully 
satisfied  that  neither  of  the  jurors  drank  liquor  in  sufficient 
quantity  or  at  such  time  during  the  progress  of  the  trial  as 
to  at  all  affect  the  verdict.  Such  liquors  as  they  did  drink 
were  drunk  at  times  when  the  court  stood  adjourned  upon 
one  or  more  of  the  several  days  during  which  the  trial  was 
in  progress,  and  not  at  a  time  the  effect  of  the  liquor  could 
have  been  felt  by  the  jurors  when  considering  of  the 
verdict.  There  is  no  ground  for  a  reasonable  suspicion 
that  the  drinking  clouded  or  in  the  least  affected  the  mind 
of  either  of  the  jurors.  The  proofs  as  to  who  furnished  the 
liquor,  and  whether  the  jurors  knew  from  whence  it  came, 
was  contradictory  and  by  no  means  satisfactory.  The  trial 
judge  held  that  the  alleged  misconduct  was  not  proven. 

Upon  a  question  of  this  kind  we  think  the  discretion  of 
the  trial  judge  is  largely  involved.  His  opportunities  for 
arriving  at  a  correct  conclusion  as  to  the  acts  and  motives 
of  the  jurors  and  the  parties  are  so  much  better  than  ours 


48    818 
H5t  881 


312  Appellate  Courts  of  Illixois. 

Vol,  48.]  Brackensieck  v.  Vahle. 

can  be  that  we  do  not  feel  warranted  in  saying  that  he  w^as 
wrong.  We  think  it  clear  from  the  evidence  that  the  will 
in  question  was  the  will  and  wish  of  the  testator  and  that 
he  was  competent  to  make  a  valid  will.  And  in  short,  that 
the  decree  is  riglit  upon  the  merits,  and  we  find  no  error  of 
law  which  seems  to  us  to  demand  its  reversal.  It  is 
affirmed. 


Brackensieck  y.  Tahle  et  al. 

1.  Forcible  Entry  and  Detainer — Preliminary  Ste2)s. — In  an  action  of 
forcible  entry  and  detainer,  brought  under  tiie  sixth  clause  of  Section  2, 
Chapter  57,  R.  S.,  wliich  provides  that  when  lands  have  been  sold  under 
the  judgment  of  any  court  and  the  party  to  such  judgment  or  decree 
refuses,  after  the  expiration  of  the  time  of  redemption  and  after  demand 
in  writing,  to  surrender  possession  to  tlie  person  entitled  thereto,  such 
person  may  recover  the  possession  by  an  action  of  forcible  entry  and  de- 
tainer. The  person  entitled  to  such  suit  is  not  required  before  com- 
mencing his  suit  to  serve  u|K>n  the  person  in  possession  a  copy  of  tlio  de- 
cree and  produce  and  exhibit  his  deed,  as  in  proceedings  to  procure  a 
writ  of  assistance.  In  such  cases  the  i>erson  entitled  to  po&session  is  re- 
quired only  to  comply  with  the  statute — that  is,  to  make  a  demand  in 
writing  before  commencing  his  suit. 

2.  Concun^ent  Remedies — Writ  of  Assiatancey  etc. — A  person  en- 
titled to  the  possession  of  lands  sold  under  a  judgment  or  decree,  hav- 
ing obtained  his  deed,  is  entitled  to  have  two  concurrent  remedies,  (1)  a 
writ  of  assistance  issuing  from  the  court  rendering  the  judgment  or  de- 
cree, and  (2)  an  action  of  forcible  entiy  and  detainer  under  the  statute. 

Memorandum. — Action  of  forcible  entry  and  detainer.  Appeal  from 
a  judgment  for  the  defendants  rendered  by  the  Circuit  Court  of  Adams 
County;  the  Hon.  Oscar  P.  Bonney,  Circuit  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  A.  D.  1892.     Opinion  filed  October  17,  1893. 

The  opinion  of  the  court  states  the  case. 

Appellant's  Brief. 

The  title  acquired  at  a  sale  under  a  mortgage  relates  back 
to  the  execution  of  the  mortgage;  and  that  the  purchaser 
takes  the  title  as  it  existed  in  the  mortgagor  at  the  time  of 
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such  execution,  divested  of  sales,  liens  or  leases  subsequently 
made  by  the  mortgagor  or  those  claiming  under  them,  and 
that  tenants  under  subsequent  leases  may  be  treated  as  tres- 
passers by  the  mortgagee  or  purchaser  and  ejected  without 
notice,  has  been  repeatedly  held.  Bartlett  v.  Hitchcock,  10  . 
Brad.  87,  and  cases  there  cited. 

It  is  a  rule  of  construction  which  applies  to  judgments 
and  decrees  of  courts,  that  when  they  admit  of  two  inter- 
pretations that  one  will  be  adopted  which  is  consonant  with 
the  judgment  which  should  have  been  rendered  on  the  facts 
and  law  of  the  case.  Black  on  Judgments,  Sec.  3  and  Sec. 
123;  Peniston  v.  Sommers,  15  La.  Ann.  C79;  Wittick  v. 
Traram,  25  Ala.  317. 

.  Carter,  Govert  &  Pape,  attorneys  for  appellant. 

L.  H.  Bergek,  attorney  for  appellees. 

Opiniox  of  the  Court,  the  Hon.  Carroll  C.  Boggs^  Judge. 

This  was  an  action  of  forcible  detainer,  brought  by  the 
appellant,  under  the  sixth  clause  of  Section  2,  of  Cha|3. 
57,  Kevised  Statutes,  entitled  "Forcible  Entry  and  De- 
tainer," which  provides  that,  when  lands  have  been  sold  un- 
der the  judgment  or  decree  of  any  court  in  this  State,  and 
the  party  to  such  judgment  or  decree  refuses,  after  the  ex- 
piration of  the  time  of  redemption,  and  after  demand  in 
writing,  to  surrender  possession  to  the  person  entitled,  that 
such  person  entitled  may  recover  possession  by  an  action  of 
forcible  entry  and  detainer.  The  apj)ellant  received  a  deed 
for  the  premises  herein  involved,  made  by  the  master  in 
chancery  of  the  Adams  Circuit  Court,  by  virtue  of  a  sale 
under  a  decree  of  foreclosure,  to  which  the  appellees  herein 
were  parties  defendant.  The  appellees  refused  to  surrender 
the  premises  to  him,  though  he  served  upon  them  a  demand, 
in  writing,  for  the  possession,  as  required  by  the  statute. 
The  decree  upon  which  the  deed  w^as  based,  provided  that, 
in  case  of  a  sale  of  the  premises  and  execution  of  a  master's 
deed  to  the  purchaser,  that  "the  grantee  in  such  deed 
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should  have  possession  of  the  premises  conveyed,  and  that 
the  parties  to  the  cause  who  should  have  possession  of  the 
premises,  or  any  person  coming  into  possession  under  them 
since  the  commencement  of  the  suit,  should  deliver  and  sur- 
render possession  of  such  premises  to  the  grantee  in  the 
master's  deed,  upon  the  production  of  such  deed  of  con- 
veyance." 

In  order  to  obtain  a  writ  of  assistance  from  the  court 
rendering  the  decree,  it  is  contended  that  the  grantee  in  the 
master's  deed  would  be  required,  before  applying  for  such 
writ,  to  serve  upon  the  party  in  possession  a  copy  of  the 
decree  and  to  produce  and  exhibit  the  deed  from  the  master, 
and  it  is  insisted  that  like  steps  must  be  taken  before  an 
action  of  forcible  detainer  to  recover  the  possession  can  be 
instituted.  The  court  below  entertained  this  view  of  the 
law  and  so  ruled  the  result,  being  a  determination  of  the 
action  against  the  appellant.  We  think  the  appellant  had 
two  concurrent  remedies,  by  either  or  both  of  which  he 
might  proceed  to  secure  possession  of  the  premises. 

One  remedy  was  by  a  writ  of  assistance  to  be  obtained 
from  the  court  rendering  the  decree,  and,  of  course,  upon 
compliance  with, its  requirements;  the  other,  by  the  action 
of  forcible  detainer  under  the  statute.  To  obtain  the  bene- 
fit of  the  statutory  remedy,  he  was  only  required  to  comply 
w^ith  the  statute  ;  that  is,  make  Avritten  demand  before  in- 
stituting the  action.  Though,  to  succeed  upon  the  trial  of 
the  cause  in  forcible  detainer,  he  might  find  it  necessary  to 
produce  his  deed  in  evidence,  yet  the  statute  does  not  re- 
quire such  production  as  a  condition  precedent  to  the  insti- 
tution of  the  suit,  nor  was  he  required  to  so  produce  it  in 
advance,  because  it  might  have  been  necessary,  under  the 
decree,  to  have  done  so  before  a  writ  of  assistance  issuing 
out  of  chancery  could  have  been  awarded  him. 

The  appellant  complied  with  the  requirements  of  the 
statute,  and  it  was  error  to  require  more  for  him  than  the 
statute  required. 

For  this  reason  the  judgment  must  be  reversed  and  the 
cause  remanded. 
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Hughey  t.  Hughey. 

1.  Questions  of  Fact  in  Chancery.  —In  chancery  cases  where  the  evi- 
dence is  conflicting  and  witnesses  have  been  examined  orally  in  court, 
tliere  is  the  same  necessity  existing  as  when  there  has  been  a  trial  by 
jury,  that  the  error  in  the  finding  of  the  facts  shall  be  clear  and  palpable 
to  authorize  a  reversal,  because  the  trial  judge  has  the  witnesses  before 
him  and  can  observe  their  manner  and  appearances,  and  is  thus  afforded 
facilities  often  of  the  greatest  importance  tin  deteimining  their  credibil- 
ity. 

Memorandnm. — Bill  for  separate  maintenance.  Appeal  from  a  decree 
rendered  by  the  Circuit  Court  of  Sangamon  County;  the  Hon.  James  M. 
Creighton,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  A.  D.  1892,  and  affirmed.     Opmion  filed  October  17,  1892. 

I 

Appellant's  Statement  of  the  Case. 

Bill  in  chancery,  for  separate  maintenance,  by  Annie 
Hughey,  complainant,  against  her  husband,  James  Hughey, 
charging  the  defendant  with  cruelty,  profane  and  abusive 
language  toward  her,  failure  to  provide  proper  support  and 
maintenance  and  requiring  complainant  to  work  beyond  her 
strength.  The  defendant,  in  his  answer,  denied  all  of  these 
charges  and  avers  the  complainant  abandoned  her  home  Avith- 
out  just  cause. 

Appellant's  Brief. 

The  policy  of  the  law  is  to  maintain  the  marriage  relation 
after  it  is  entered  upon  and  not  to  allow  separate  mainte- 
nance for  trivial  causes.  Tureman  v.  Tureman,  4  111.  App. 
335;  Schraeder  v.  Schraeder,  26  111.  App.  524:  Cooper  v. 
Cooper,  4  111.  App.  285. 

A  wife  seeking  separate  maintenance  must  be  held  to  a 
reasonable  compliance  with  the  rule  requiring  every  com- 
plainant to  make  out  his  or  her  case  by  a  pre])onderance  of 
the  proof.  Houts  v.  Houts,  17  111.  App.  440;  Johnson  v. 
Johnson,  125  111.  513. 

* 

Scholes  &  Graham,  attorneys  for  appellant. 
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Appellee's  Brief. 

To  authorize  a  decree  for  separate  maintenance  of  the 
wife,  other  than  for  causes  for  which  divorce  will  be 
granted,  it  must  be  shown  that  there  is  reasonable  danger 
of  personal  violence  to  her,  or  a  persistent,  unjustifiable 
course  of  conduct  on  the  part  of  the  husband,  which  would 
necessarily  render  her  miserable  if  she  continued  to  remain 
with  her  husband.    Wahle  v,  Wahle,  71  111.  516. 

Patton  &  Hamilton,  attorneys  for  appellee. 

Opinion  of  the  Court,  the  Hon,  George  TT.  Wallj  Jkidffe. 

This  was  a  bill  for  separate  maintenance.  The  issues  of 
fact  were  heard  by  the  chancellor,  a  jury  being  waived  and 
were  found  for  complainant.  A  decree  was  entered  accord- 
ingly from  which  an  appeal  is  prosecuted  to  this  court.  The 
only  question  arising  upon  the  record  is  whether  there  is 
enough  in  the  proof  to  sustain  the  decree. 

If  the  testimony  of  the  complainant,  supported  as  it  was 
by  that  of  other  witnesses  more  or  less  in  corroboration  of 
her  statements,  is  to  be  believed,  the  decree  is  right. 

On  the  other  hand,  if  the  testimony  of  the  defendant  and 
his  sister  is  to  be  believed,  the  issue  should  have  been  found 
for  the  defendant.  "  In  chancery  cases  where  the  evidence 
is  conflicting  and  witnesses  have  been  examined  orally  in 
court,  there  is  the  same  necessity  existing  as  when  there  has 
been  a  tri(;tl  by  jury,  that  the  error  in  the  finding  of  fact 
shall  be  clear. and  palpable  to  authorize  a  reversal."  Coari 
V.  Olespn,  91  111.  277;  Johnson  v.  Johnson,  125  111.  510. 
This  for  the  manifest  reason  that  the  chancellor  had  the 
witnesses  before  him  and  could  observe  their  manner  and 
appearance  and  was  thus  afforded  facilities  often  of  the 
greatest  importance  in  determining  their  credibility. 

According  to  the  complainant's  testimony,  which  has  con- 
siderable corroboration  in  the  testimony  of  the  other  wit- 
nesses, she  was  justified  in  leaving  the  home  of  her  husband, 
by  whom  she  was  treated  with  the  utmpst  unkindness,  and 
compelled  to  perform  work  about  the  farm,  for  which  she  was 
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wholly  unfitted.  The  case  made  by  her  testimony  shows  a 
persistent  course  of  wrongful  treatment  which  necessarily 
rendered  her  life  miserable  if  not  wholly  unendurable.  The 
fact  is  apparent  that  there  was  too  great  disparity  in  the 
ages  of  the  parties  and  there  is  strong  reason  to  suppose  that 
the  influence  of  the  husband's  sister,  who  lived  with  him 
before  and  after  the  marriage,  had  much  to  do  in  causing 
the  unhappiness  which  even  his  testimony  clearly  discloses. 
There  can  be  little  doubt  that  the  complainant  was  not  per- 
mitted to  enjoy  her  rightful  position  in  her  own  liousehold, 
and  that  she  was  treated  as  a  servant  rather  than  as  a  wife. 
We  are  impressed  with  the  view  that  the  decree  is  respon- 
sive to  the  real  merits  of  the  case,  but  whether  so  or  not 
there  is  no  such  want  of  support  in  the  evidence  as  to  war- 
rant our  interference.     The  decree  will  be  affirmed. 


Niccolls  T.  Peninsular  Store  Company. 

1.  Mortgage — Power  to  Appoint  a  Receiver  on  Default.— Where  a 
mortgage  provides  for  the  payment  of  taxes  and  insurance  of  tlie  build- 
ings upon  the  premises,  and,  in  case  of  a  default,  for  the  appointment  of 
a  receiver  to  collect  rents,  etc.,  during  the  pendency  of  foreclosure  pro- 
ceedings, it  is  held  that  a  non-compliance  with  these  provisions  empow- 
ered the  mortgagees  to  declare  the  indebtedness  due,  though  not  due  by 
the  tenor  of  the  hotes  to  secure  the  payment  of  which  the  mortgage  was 
given,  and  to  procure,  through  the  medium  of  a  receiver,  to  be  appointed 
by  the  court,  possession  of  the  premises,  and  the  application  of  the  rents 
to  the  payment  of  such  indebtedness.  The  courts  of  this  State  are  vested 
with  ample  power  and  jurisdiction  to  enforce  such  contracts. 

2.  Mortgagee's  Right  to  Rents. — The  right  of  a  mortgagee  to  rents 
secured  by  a  mortgage  can  not  be  contracted  away  by  the  mortgagor. 

3.  Practice — Exceptions  to  a  Master's  Report. — A  party  dissatisfied 
with  the  master's  report,  must  present  exceptions  thereto  and  obtain  a 
ruling  of  the  court  below  upon  the  same,  from  which  an  appeal  will 
lie.  Such  exceptions  can  not  be  preferred  for  the  first  time  in  the 
Appellate  Court. 

Memorandum. — Suit  in  chancery  to  foreclose  a  mortgage.  Decree  for 
complainant.  Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  Thomas  F.  Tipton,  Circuit  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  A.  D.  1892,  and  affirmed  in  part  and  reversed  in  part. 
Opinion  filed  October  17,  1892. 
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Appellant's  Brief. 

After  conditions  broken,  the  mortgagee  may  enter  and 
render  his  security  productive  by  the  perception  of  the  rents 
and  profits.     Morse  v.  Titman,  44  111.  370. 

It  is  assumed  by  all  the  authorities  that  if  the  rents  are 
pledged  by  the  mortgage,  then  there  can  be  no  question  of 
the  right  of  the  mortgagee  to  the  rents,  after  condition 
broken.  Even  the  payment  of  rents  in  advance  is  not  binding 
upon  the  mortgagee.     1  Jones  on  Mortgages,  Sec.  773. 

Kereick,  Lucas  &  Spencer,  solicitors  for  appellant. 

Appellee's  Brief. 

The  mortgagor  was  entitled  to  the  rents  until  after  fore- 
closure proceedings;  it  appeared  that  the  mortgaged  premises 
were  inadequate.  Ilaas  v.  Chicago  Building  Soc,  89  111. 
408 ;  Moore  v.  Titman,  44  111.  367;  Silverman  v.  K  W.  Mut. 
Ins.  Co.,  5  111.  App.  124. 

The  court  will  not  permit  a  receiver  to  collect  rents  which 
have  passed  into  the  possession  of  a  third  person  before  a 
cause  of  foreclosure  and  appointment  of  a  receiver  accrued. 
M.,  V.  &  W.  Ry.  Co.  V.  U.  S.  Ex.  Co.,  81  111.  534;  Teal  v. 
AValker,  111  IT.  S.  242  (248). 

The  mortgagee  has  no  right  to  aflFect  the  rights  of  the 
mortgagor  in  possession  by  filing  a  bill  for  foreclosure  be- 
fore a  substantial  default  in  the  terms  of  the  mortgage  had 
occurred.  Knox  v.  Oswald,  21  111.  App.  105;  First  Nat'l 
Bank  v.  Gage,  79  111.  207;  Koble  v.  Greer,  28  Pacific  Eep. 
1004. 

Calvin  Rayburn,  solicitor  for  appellee. 

Opinion  of  the  Court,  t7ie  Hon,  Carroll  C.  Boggs^  Judge, 
Cinderella  Gardner  and  her  husband  executed  a  mortgage 

to  the  appellant  to  secure  an  unpaid  balance  of  the  purchase 

money  of  the  mortgaged  premises. 

It  was  expressly  provided  by  a  clause  in  the  mortgage 

that  the  mortgagors  should  pay  the  taxes  each  year  upon 
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the  premises,  and  should  keep  the  buildings  thereon  in- 
sured for  the  benefit  of  the  appellant;  that  a  failure  in  eitlier 
of  these  respects  should  authorize  the  appellant  to  declare 
the  entire  indebtedness  secured  by  the  mortgage  to  be  due 
and  to  at  once  institute  foreclosure  proceedings.  By  a 
further  clause  of  the  mortgage  it  was  provided  that  in  case 
the  appellant  should  begin  proceedings  for  the  foreclosure 
of  the  mortgage,  that  upon  his  application  the  court  should 
appoint  a  receiver  to  collect  the  rents  and  profits  of  the 
premises  and  apply  the  same  to  the  ])ayment  of  the  indebt- 
edness to  the  appellant,  and  the  mortgagors  bound  them- 
selves by  the  same  clause  to  surrender  immediate  and  peace- 
able possession  to  any  receiver  so  appointed. 

The  mortgagor,  Gardner,  was  indebted  to  the  appellee, 
and  after  the  execution  of  the  mortgage,  and  after  it  had 
been  duly  recorded,  she,  the  appellee  acting  with  ber,  leased 
the  land  to  one  Kontz  for  the  term  of  one  year,  the  tenant 
being  recpiired  by  the  terms  of  the  lease  to  pay  rent  to  the 
appellee  upon  such  antecedent  indebtedness.  For  tlie  use 
of  a  part  of  the  premises,  Kontz  agreed  to  pay  $lv^O  cash 
rent,. for  which  he  executed  a  note  to  Rayburn,  as  attorney 
for  the  ajtpellee,  and  for  the  use  of  the  remainder  of  the 
premises  Kontz  agreed  to  pay  the  appellee,  as  rent,  one  third 
of  all  crops  grown  thereon. 

The  appellant,  upon  the  ground  that  the  mortgagor  had 
failed  to  pay  the  taxes  or  to  insui'e  the  buildings,  as  required, 
declared  the  debt  secured  by  the  mortgage  to  be  due,  though 
not  due  by  the  terms  of  the  notes,  and  filed  this  bill  in 
equity,  asking  for  the  foreclosure  of  the  mortgage  and  for 
the  appointment  of  a  receiver,  etc. 

The  necessary  parties,  including  the  appellee  and  the  ten- 
ant, whose  note  the  appellee  held,  were  made  defendants  to 
the  bill;  answers  and  replications  w^ere  filed,  an  order  en- 
tered enjoining  the  appellee  and  Rayburn,  its  attorney,  from 
transferring  the  note,  and  the  cause  referred  to  the  master 
for  proof  and  for  his  conclusion  thereon.  The  report  and 
findings  of  the  master  sustained  the  action  of  the  appellant 
in  declaring  the  debt  due,  and  upheld  his  rights  to  maintain 
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the  foreclosure  proceedings,  but  recommended  that  the  ten- 
ant and  receiver  pay  to  the  appellee  the  amount  of  the  note 
given  for  the  part  of  the  rent  of  the  premises. 

The  appellant  filed  exceptions  to  the  master's  report,  so 
far  as  it  related  to  the  disposition  of  the  rent,  but  the  court 
overruled  the  exceptions,  sustained  the  report  and  entered 
a  decree  accordingly.  The  appellant  excepted  to  the  onler 
of  the  court  concerning  the  right  of  thea])pelleetotherent, 
and  brings  that  question  before  us  by  this  a])peal. 

The  appellee  did  not  except  or  in  any  way  object  to  the 
master's  report  or  to  any  of  the  findings  of  the  master.  In 
this  court  the  ap})ellee  applied  for  and  obtained  leave  to  pre- 
sent cross-errors  and  thereby  seeks  to  question  the  findings 
of  the  master  as  to  the  failure  of  the  mortgagor  to  pay  taxes 
and  to  keep  the  buildings  insured,  upon  which  the  foreclosure 
proceedings  rested. 

We  do  not  think  this  contention  open  for  our  examina- 
tion. 

The  appellee  might,  and  had  it  been  dissatisfied  with  the 
conclusions  of  the  master  should,  have  presented  exception 
to  the  report  and  obtained  a  ruling  of  the  court  thereupon, 
from  which  an  appeal  would  lie;  but  exceptions  to  the  report 
of  the  master  can  not  be  j)referred  for  the  first  time  in  an 
appellate  court.  We  think  the  a])pellee  concluded  by  the 
approval,  without  objections  upon  its  part,  of  the  report  of 
the  master.  It  can  not  be  allowed  now  to  question  the  cor- 
rectness of  the  finding  of  the  master  upon  the  evidence. 
Lowell  V.  Hock  River  Co.,  101  111.  57. 

Bv  the  force  and  eflfect  of  the  a^T^reements  and  conditions 
contained  in  the  mortgage  the  right  of  mortgagors  to  the 
possession  of  the  premises  and  to  the  enjoyment  of  the  rent 
thereupon  during  the  pendency  of  foreclosure  proceedings 
and  during  the  })eriod  allowed  by  the  statute  in  which  to 
make  redemption  was  dependent  upon  compliance  with  the 
terms  and  provisions  of  the  mortgage. 

Non-com])liance  empowered  the  mortgagees  to  declare  the 
indebtedness  due,  though  not  due  by  the  tenor  of  the  notes, 
and  to  procure  through  the  medium  of  a  receiver  to  be  ap- 
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pointed  by  the  court,  the  possession  of  the  premises,  and  the 
application  of  the  rents  to  the  pa}^nent  of  such  indebted- 
ness. We  know  of  no  reason  why  such  agreements  may  not 
be  enteix?d  into,  and  think  the  courts  vested  with  ample 
power  and  jurisdiction  to  enforce  them.  Jones  on  Mort- 
gages, Vol.  1,  Sec.  773,  774,  775;  Vol.  2,  Sec.  l^'MV,  High  on 
Receivers,  Sec.  042, 643,  G44,  688;  Beach  on  Receivers,  532;  8 
Amer.  &  Eng.  Ency.  of  Law,  pages  234  and  239,  and  author- 
ities there  cited. 

After  this  mortgage  was  upon  the  records  and  while  thus 
charged  by  law  with  notice  of  its  terms  and  provisions,  the 
appelleecontracted  with  the  mortgagor  and  his  tenant  for 
the  application  of  the  rents  to  the  payment  of  an  amount  due 
it  from  the  mortgagor. 

The  contract  under  such  circumstances  could  only  operate 
to  transfer  to  the  appellee  such  rights  to  possession  and  to 
the  enjoyment  of  the  rents  as  the  mortgagor  had,  subject  to 
be  defeated  as  to  it  by  anything  that,  under  tlie  mortgage, 
would  defeat  the  right  of  the  mortgagor.  The  appellee 
parted  with  nothing  in  the  execution,  of  the  contract  but 
sought  only  to  secure  and  collect  an  existing  debt.  We  are 
unable  to  perceive  that  it  obtained  any  right  or  equity  as 
jigainst  the  mortgagee  superior  to  that  the  mortgagor  might 
have  asserted  against  the  mortgage. 

The  right  of  the  appellant  to  the  rents  in  question  secured 
to  him  by  the  mortgage  and  the  action  of  the  court  in  a]> 
pointing  the  receiver  could  not  be  contracted  away  by  the 
mortgagor.  We  think  the  court  erred  in  awarding  any  por- 
tion of  the  rents  to  the  appellee. 

In  our  judgment  the  decree  should  hvave  declared  the  right 
of  the  appellant  to  the  rents  so  far  as  necessary  to  the  pay- 
ment of  his  decree,  and  directed  the  receiver  to  so  apply  the 
money  received  as  rents,  or  at  least  retain  such  money  so^  re- 
ceived until  after  the  sale  of  the  premises  by  the  master.  If 
the  master  should,  by  a  sale,  realize  enough  to  satisfy  the 
appellant's  decree  and  costs,  then  the  money  received  for 
rent  should  be  disposed  of  according  to  the  contract  between 
the  mortgagor,  the  appellee  company  and  the  tenant. 

Vol.  XLVIII  21 
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So  much  of  the  decree  as  declares  the  right  of  the  appel- 
lee company  to  the  rents  in  question,  and  so  orders  its  pay- 
ment, must  be  reversed  and  remanded  for  further  order  in 
that  respect,  consistent  with  the  views  here  expressed.  In  all 
other  respects  the  decree  is  affirmed.  Costs  to  be  paid  by 
the  Peninsular  Stove  Co.,  the  appellee.  Eeversed  and  re- 
manded in  part  and  affirmed  in  part. 


Schmitt  T.  Henneberry  et  al. 

1.  Subrogation — Equitable  and  Legal  Rights, — Wliile  it  is  true  that  a 
surety  may  be  subrogated  to  the  rights  of  a  creditor  in  reference  to  any 
collateral  security  which  the  creditor  may  hold,  and  that  he  may  be  6ul>- 
rogated  to  the  creditor  in  the  judgment  for  the  purix)fle  of  kt*eping  it 
alive  and  enforcing  it  for  his  own  benefit  against  his  co-defendants,  yet 
tills  doctrine,  being  one  of  mere  equity  and  benevolence,  will  not.  be  en- 
forced at  the  expense  of  legal  rights. 

Memorandum. — Chancery.  Appeal  from  the  Circuit  Court  of  McLean 
County;  the  Hon.  Thomas  F.  Tipton,  Circuit  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  A.  D.  1892,  and  affirmed.  Opinion  filed 
October  17,  1892. 

Appellant's  Statement  of  the  Case. 

Louis  Schmitt  was  engaged  in  keeping  a  saloon  and  chop 
house  in  Bloomington,  and  in  1891  became  largely  indebted 
to  various  persons,  among  whom  were  Matthew  Henneberry 
and  Harlan  Bros.,  the  appellees  herein.  The  business  and 
all  the  personal  property  connected  therewith,  were  the 
propertj^  of  Louis  Schmitt.  The  building  in  which  the  busi- 
ness was  carried  on,  was  the  property  and  homestead  of 
Bertha  Schmitt,  his  wife,  the  appellant.  At  the  request  of 
her  husband,  she  became  his  surety  for  a  number  of  his  debts, 
the  aggregate  amount  being  several  thousand  dollars,  for 
all  of  which  she  and  Louis  gave  judgment  notes.  She  was 
not  security  for  the  debt  owing  to  either  of  the  appellees. 
Judgments  by  confession  were  taken  by  the  creditors,  all  of 
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whom  held  judgment  notes  signed  by  him,  and  some  of 
which  were  also  signed  by  his  wife.  On  each  of  these  judg- 
ments an  execution  was  issued,  placed  in  the  hands  of  the 
sheriff  and  by  him  levied  on  all  the  property  of  Louis,  and 
those  that  were  also  against  appellant,  were  also  levied  on 
her  property;  and  all  the  property  of  both  aj^pellant  and  her 
husband  sold. 

After  the  sale  of  the  property,  but  before  any  of  the  pro- 
ceeds were  paid  over  by  the  sheriff,  appellant  filed  her  bill 
in  chancery,  in  which  she  set  up  the  foregoing  facts,  making 
tlie  sheriff,  and  all  judgment  creditors  of  Louis  and  herself, 
parties  defendant,  and  prayed  for  a  decree,  requiring,  either, 
1st,  that  the  sheriff,  out  of  the  proceeds  of  the  property  of 
Louis  Schmitt,  pay  the  executions  in  the  order  in  which  they 
came  to  his  hands,  until  all  such  proceeds  were  exliausted, 
before  resorting  to  the  proceeds  of  the  property  of  ap})e]lant: 
or,  2d,  if  for  any  reason  that  could  not  be  done,  then  in 
case  the  proceeds  of  the  property  of  appellant  should  be 
used  to  pay  any  judgment  for  which  she  was  surety,  on  such 
payment  being  made,  that  she  might  be  subrogated  to  all 
the  rights  of  the  judgment  creditors  in  each  of  such  execu- 
tions, and  in  such  case  such  judgments  in  the  order  of  their 
priority  should  be  paid  out  of  the  proceeds  of  the  property 
of  lier  husband. 

To  the  bill  Henneberry  and  Harlan  Bros,  interjiosed  a 
demurrer  which  the  court  sustained  and  dismissed  the  bill. 

Appellant's  Brief. 

A  surety,  upon  paying  the  debt  of  his  principal,  has  a 
clear  right  to  be  substituted  in  place  of  the  creditor  as  to 
all  securities  held  by  the  latter,  and  to  have  the  same  benefit 
he  would  have  therein.  Dumpling  v.  Gorman,  29  111.  App. 
135;  Wise  v.  Shepherd,  13  111.  40;  Burgett  v.  Paxton, 
90  111.  288;  Lochenmyer  v.  Fogarty,  112  111.  578;  Kice  v. 
Eice,  108  111.  204;  Ilanford  v.  Prouty,  133  111.  340;  Bressler 
V.  Martin,  133  111.  288;  1  Story's  Eq.  Jur.,  Sees.  327,  499,  502; 
Bispham's  Eq.,  Sec.  336. 

The  right  of  subrogation  always,    or  at  least  nearly 
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always,  interferes  with,  subonlinates  or  postpones  the  rip^hts 
of  some  third  person;  that  is,  prevents  a  lien  that  is  a  second 
lien  from  becoming  a  first  one;  the  first  lien  being  kept 
alive  for  the  benefit  of  the  surety.  City  National  Bank  v. 
Dudgeon,  05  111.  11;  Richeson  v.  Crawford,  94:  111.  105;  Drew 
V.  Lockett,  32  Beav.  499;  Haven  v.  Willis,  100  N.  Y.  482; 
Powell  v.  Allen,  11  111.  App.  134;  Wise  v.  Shepherd,  13  111. 
41;  Billings  v.  Sprague,  49  lU.  509. 

Kerriok,  Lucas  &  Spencer,  solicitors  for  appellant. 

Appellees'  Brief. 

"  The  true  rule  would  seem  to  be  that  a  surety,  by  pay- 
ment, does  not  become  ipfio  facio  subrogated  to  the  rights 
of  the  creditor."  lie  has  merely  an  equitable  right,  which 
a  court  of  equity  will  not  enforce  at  the  expense  of  an- 
other's legal  right,  especially  where  that  other  (also  a  cred- 
itor of  the  principal)  has  an  equal  equitable  right  with  the 
surety.  "  The  doctrine  of  substitution,  being  (me  of  mere 
equity  and  benevolence,  will  not  be  enforced  at  the  expense 
of  a  legal  right."  Junker  v.  Rush,  2G  X.  E.  Rep.  (111.)  500 ; 
Simpson  v.  McPhail,  17  111.  App.  501 ;  Powell  v.  Allen,  11 
lU.  App.  134. 

Benjamin  &  ifoRRissEY,  counsel  for  appellees. 

Opinion  of  the  Court. 

This  was  a  bill  in  chancer}^  filed  by  the  appellant,  al- 
leging, in  substance,  that  on  the  21)th  of  July,  1891,  the 
National  State  Bank,  of  Bloomington,  obtained  two  judg- 
ments in  the  County  Court  of  ilcLean  County  for  $550  each 
against  one  Louis  Schmitt,  and  his  wife,  the  appellant;  that 
on  July  31,  1S91,  six  other  judgments  in  favor  of  six  other 
plaintiffs  were  also  obtained  against  the  said  Louis  and 
Bertha  Schmitt,  and  that  on  the  same  day  Henneberry  and  the 
Harlan  Brothers  obtained,  respectively,  judgments  against 
Louis  Schmitt  alone,  one  of  said  judgments  being  for  $308.23 
and  the  other  for  §153;  that  the  total  sum  of  all  these 
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ten  judgments  was  $3,837.08,  besides  th«  costs;  that  execu- 
tions were  issued  on  each  of  said  judgments  on  the  days 
thesame  were  severally  obtained,  to  the  shcriflf  of  said  county; 
thia,t  in  all  of  said  judgments  against  her  and  the  said  Louis 
he  was  the  principal  debtor  and  she  the  surety,  the  debt  in 
each  instance  being  that  of  said  Louis  Schmitt;  that  under 
said  judgments  and  executions  in  favor  of  the  bank  the 
sheriff  levied  upon  real  estate  belonging  to  appellant  and 
upon  personalty  belonging  to  said  Louis,  and  that  afterward, 
on  the  29th  of  August,  1891,  and  succeeding  days,  he  sold  the 
said  real  estate  and  personal  property,  the  former  for 
$2,715,  and  the  latter  for  $2,716.95,  the  total  proceeds  be- 
ing $5,431.95,  which  was  $1,594.87  in  excess  of  the  judgments 
mentioned;  but  that  in  the  meantime,  to  wit,  August  1st, 
1891,  the  Blatz  Brewing  Company  also  obtained  a  judgment 
against  said  Louis  Schmitt  and  the  appellant,  in  which  also 
the  said  Louis  was  the  principal  debtor,  and  appellant  the 
surety,  for  the  sum  of  $2,062.12. 

The  bill  prayed  that  the  sheriff  be  directed  to  apply  the 
proceeds  of  the  sale  of  the  property  of  Louis  Schmitt  to 
the  payment  of  the  executions  against  him  in  the  order  in 
which  received  by  the  sheriff,  whether  such  executions 
were  against  said  Louis  alone,  or  against  him  and  the  ap- 
pellant, until  all  the  proceeds  of  the  property  of  said  Louis 
were  exhausted,  before  taking  any  of  the  proceeds  of  ap- 
l^ellant's  property ;  or,  if  the  court  held  that  could  not  be 
(lone,  that  it  would  decree  the  appellant  to  be  subrogated 
to  the  rights  of  the  judgment  creditors  against  the  said 
Louis  to  the  extent  that  her  property  was  applied  to  pay- 
ing such  judgment  and  that  the  same  should,  in  her  favor, 
be  held  to  have  priority  of  right  as  against  the  proceeds  of 
the  property  of  said  Louis,  in  accordance  with  the  order  in 
which  the  executions  came  into  the  hands  of  the  sheriff, 
etc.  A  demurrer  to  the  bill  was  sustained  and  the  bill  was 
dismissed,  and  the  question  for  our  consideration  is  as  to 
the  propriety  of  such  ruling. 

The  situation  was  such  that  Henneberry  and  Harlan,  who 
had  judgments  against  Louis  alone,  were  prior  in  point  of 
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time  and  lien  to  the  brewing  company,  whose  judgment 
was  against  both  the  Schmitts.  There  was  money  enough 
from  the  sale  of  all  tlie  property  to  pay  all  the  judgments 
obtained  on  the  2inh  and  31st  of  July  and  leave  a  surplus 
of  §1,59^.87,  which  lacked  about  as  much  of  paying  the 
brewing  company's  judgment  as  the  two  judgments  of 
Henneberry  and  Harlan  amounted  to.  If  the  prayer  of  the 
bill  were  granted,  the  personal  property  would  all  be  ex- 
hausted in  paying  judgments  to  which  the  appellant  desired 
to  be  subrogated,  thus  excluding  Henneberry  and  Harlan 
from  the  only  fund  to  which  they  had  access,  and  leaving 
so  much  more  for  the  benefit  of  the  brewing  company. 

The  relief  thus  sought  was  properly  denied.  The  object 
was  to  displace  the  legal  rights  of  Henneberry  and  Harlan 
and  to  .deprive  them  of  the  equitable  right  of  insisting  that 
those  creditors  who  had  judgments  against  Louis  and 
Bertha  should  first  exhaust  the  funds  which  were  bevond 
their  reach  before  resorting  to  the  only  fund  which  they 
could  reach. 

While  it  is  true  that  a  surety  may  be  subrogated  to  the 
rights  of  the  creditor,  in  reference  to  any  collateral  security 
which  the  creditor  may  hold,  and  that  he  may  be  subro- 
gated to  the  creditor  in  the  judgment  for  the  purpose  of 
keeping  it  alive  and  enforcing  it  for  his  own  benefit  against 
his  co-defendants,  yet  this  doctrine,  being  one  of  mere 
equity  and  benevolence,  will  not  be  enforced  Ut  the  expense 
of  a  legal  right.     Junker  v.  Eush,  136  111.  179. 

The  surety  does  not  become  subrogated  ijm}  facto  by 
payment,  and  will  be  entitled  to  the  relief  only  upon 
equitable  tenns  and  under  equitable  conditions. 

When  the  legal  or  equitable  rights  of  others  would  be 
unfavorably  affected  or  wholly  disr:*garded,  subrogation 
■would  be  denied.     Powell  v.  AHen,  11  Brad.  134. 

Here  the  complainant  seeks  to  be  subrogated  to  the  rights 
of  the  creditor  and  yet  to  be  exempt  from  one  of  the  condi- 
tions to  which  the  creditor  was  subject — that  is,  to  be 
required  by  a  creditor  of  the  principal  debtor  above  to  seek 
satisfaction  from  the  fund  which  the  latter  creditor  could 
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not  reach,  and  by  tliis  proceeding  to  secure  precedence  over 
such  creditor,  who  Lad  a  valid  lien  at  law  bv  virtue  of  his 
judgment.  The  relief  so  desired  is  wholly  inequitable.  The 
demurrer  was  properly  sustained  and  the  decree  dismissing 
the  bill  will  be  affirmed. 


Bear  y.  Bear. 

1.  Matrimonial  Rights—Sale  of  Property  in  Fraud  of. — A  husband 
owned  property  on  the  26th  day  of  November,  when  he  and  hia  wife  sepa- 
rated. Tlie  husband  had  a  brother  livmg  in  Kansais.  On  the  od  day  of 
December  lie  arrived  at  the  home  of  tlie  husband  and  purchjustMl  aU  of  his 
property  except  "  cash  in  hand  and  promissory  nott»s  "  for  $5,000,  paying 
$1,0(K),  and  giving  his  note  for  the  balance;  held,  that  the  sale  was  only 
colorable  and  that  both  parties  entered  into  it  wuth  tlie  fraudulent  intent 
and  purf>o8e  of  reserving  the  property  beyond  the  reach  of  tlie  wife  and 
of  preventing  its  appUcation  under  the  statute  to  her  use  and  benefit  and 
that  of  her  child. 

Memorandnm. — Suit  for  separate  maintenance.  Appeal  from  the 
Circuit  Court  of  Mclean  County;  the  Hon.  Thomas  F.  Tii»ton,  Circuit 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D.  1692,  and 
aflarmed.     Opinion  filed  October  17,  1«92. 

Appellee's  Statement  of  the  Case. 

Appellee,  Emma  J.  Bear,  was  married  to  Sebastian  G. 
Bear  on  the  23d  day  of  Feljruary,  18S7.  There  were  born 
of  their  m.irrla;^3  two  children,  a  daugliter  (thrv3e  years  old) 
and  a  boy  (fourteen  months  old).  They  lived  on  a  farm. 
The  husband  was  a  prosperous  man,  and  was  worth  about 
$12,000  in  various  kinds  of  property.  About  the  2r)th  day 
of  June,  appellee  and  her  husband  went  to  Aurora,  to  attend 
the  funeral  of  a  relative,  and  on  that  occasion,  and  without 
any  cause  whatever,  he  seems  to  have  conceived  an  un- 
founded suspicion  against  his  wife,  and  from  that  time 
on  made  her  the  object  of  the  most  intense  and  jealous 
persecutions.  These  persecutions  and  cruelties,  practiced 
by  her  husband  during  a  period  of  over  five  months,  re- 
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suited  in  her  leaving  hira,  on  the  26th  day  of  November, 
1891,  and  going  to  live  ,with  her  father.  At  the  time 
she  went  away,  which  was  with  the  husband's  consent 
and  ai)i)roval,  he  gave  her  §f200  in  money,  retaining  posses- 
sion of  all  the  household  effects,  and  of  their  daughter.  On 
the  1-lth  day  of  January,  1892,  she  filed  her  bill  for  separate 
maintenance,  setting  forth  that  she  was  living  separate  and 
apart  from  her  husband  without  her  fault,  and  asking  for 
an  allowance  for  her  support.  In  February,  it  was  discov- 
ered that  the  defendant,  the  husband,  had  converted  a  large 
portion  of  his  proj^erty,  about  one-half,  into  money,  had 
taken  their  little  girl  and  left  the  country,  since  which  time 
his  })lace  of  abode  has  not  been  known  to  appellee.  About 
?5,000  worth  of  property  which  belonged  to  him,  consisting 
of  notes,  accounts,  credits,  horses,  cattle,  fanning  utensils 
and  household  effects,  were  all  in  the  possession  of,  and 
claimed  to  be  owned  by  a  brother  of  his,  one  Joseph  Bear. 
Whereupon  a  petition  was  filed  by  appellee  wherein  ste 
stated  that  the  said  Joseph  was  selling  her  husband's  prop- 
erty, and  asked  for  an  injunction  against  him,  and  for  the 
appointment  of  a  receiver  to  take  charge  of  said  prop- 
erty, to  be  held  as  a  security  for  the  protection  of  her  mar- 
ital rights.  A  receiver  was  appointed,  and  upon  demanding 
the  property  from  the  said  Joseph,  it  was  then  claimed  that 
he  had  purchased  it  from  his  brother,  and  that  he  was  the 
owner  of  it.  Thereupon  the  complainant  filed  an  amended 
bill,  setting  up  the  facts  then  in  her  knowledge. 

Joseph  Bear,  who  was  not  a  party  to  the  original  bill,  came 
in  and  answered  the  amended  bill,  and  submitted  himself  to 
the  jurisdiction  of  the  court.  The  cause  was  referred  to 
the  master  to  take  proofs.  The  master  reported  from  the 
evidence  that  Sebastian  G.  Bear  was,  on  the  26th  day  of 
November,  1891,  the  owner  of  $12,000  worth  of  property ; 
that  the  complainant  had  no  property  or  means  of  support ; 
that  Joseph  Bear  was  in  possession  of  $5,615  worth  of 
property  of  the  said  Sebastian  G.  Bear,  which  he  claimed 
by  virtue  of  the  bill  of  sale ;  that  he  claimed  to  have  paid 
$1,000  in  cash  and  to  have  given  his  note  for  $4,000;  that 
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the  said  ^le  was  colorable  only,  and  not  made  in  good 
faith,  and  was  void  as  against  the  rights  of  the  complainant, 
Emma  J.  Bear ;  that  $iO0  worth  of  said  property  was  ex- 
empt from  sale  under  the  exemption  laws  of  Illinois,  as 
against  the  rights  of  Emma  J.  Bear ;  that  the  reasonable 
value  of  her  solicitors'  fees  was  $300.  Exceptions  were 
filed  to  said  report  and  overruled,  except  as  to  the  finding 
of  the  master  as  to  the  $400  exemption.  The  other  find- 
ings of  the  master  were  sustained  by  the  decree. 

Appellant's  Brief. 

Fraud  can  n^t  be  presumed,  but  must  be  proved  by  the 
party  who  alleges  it.  Keed  v.  Noxon,  48  111.  323;  Stout  v. 
Olive,  40  111.  245. 

Kerrick,  Lucas  &  Spencer,  solicitors  for  api3ellant. 

John  T.  Lillard  and  James  S.  Ewing,  solicitors  fcr  ap- 
pellee. 

Opinion  qf  the  Court,  the  lion,  Carroll  C.  Bogga^  Judge. 

At  the  February  term,  1892,  of  the  Circuit  Court  of 
McLean  County,  upon  a  bill  framed  under  the  statute  for 
that  purpose,  the  appellee  obtained  a  decree  for  separate 
maintenance  against  Sebastian  Bear,  her  husband. 

Under  the  same  bill  by  appropriate  pleading  an  issue  was 
made  between  the  appellee  and  Joseph  Bear,  the  apj)ellant, 
who  is  a  brother  of  Sebastian,  as  to  the  ownership  of  cer- 
tain personal  property,  chose  in  action,  etc.,  claimed  by  Jo- 
seph, but  which  the  appellee  alleged  was  the  property  of 
her  husband. 

This  issue  was  tried  and  determined  in  favor  of  the  wife, 
to  reverse  which  Joseph  Bear  appeals  to  this  court.  The 
ownership  of  this  property  is  the  only  question  to  be  deter- 
mined. 

That  Sebastian  owned  the  property  on  the  2r)th  day  of 
November,  1891,  when  he  and  his  wife  separated,  is  con- 
ceded by  all.     Joseph's  claim  is  that  he  purchased  the  proi> 
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erty  from  Se])astian  on  the  3(1  day  of  December,  1891. 
When  the  separation  of  the  husband  and  wife  occurred, 
Joseph  lived  in  Kansas,  lie  arrived  at  the  home  of  Sebas- 
tian, in  Illinois^ about  the  1st  of  December,  only  three  or 
four  days  after  the  separation,  and  he  alleges  that  he  pur- 
chased the  property  involved  herein  from  his  brother  a  day 
or  two  after  his  arrival. 

He  ])roduced  a  bill  of  sale  purporting  to  invest  him  with 
the  title  to  Sebastian's  property  of  '*  every  kind  and  nature 
except  cash  in  hand  and  ])romissory  notes  not  assigned  and 
delivered  to  him,"  all  of  which  he  claims  to  have  purchased 
for  a  gross  sum. 

The  ])rice  fixed  upon  the  projierty  was  $5,000,  which 
Jose])h  testifies  he  paid  by  cash,  $1,000,  and  by  giving  his 
note  for  $1:,000,  bearing  seven  per  cent  interest. 

It  is  not  complained  that  the  court  entertained  erroneous 
views  as  to  any  principle  of  law  or  equity  involved  in  the 
decision  of  the  case,  or  that  improper  evidence  was  admitted 
or  competent  evidence  rejected.  The  sole  ground  upon 
which  a  reversal  is  asked  is  that  the  evidence  does  not  up- 
hold the  decree. 

We  have  carefuUv  read  the  evidence  and  attentively  fol- 
lowed  and  considered  the  argument  of  counsel  thereupon 
and  find  no  reason  for  interfering  with  the  finding  or  de- 
cree of  the  Circuit  Court.  We  are,  in  fact,  fuUy  satisfied 
from  the  evidence  that  the  transaction  between  the  brothers 
by  which  the  appellant  insists  he  became  the  oAvner  of  the 
projierty  was  only  a  colorable  and  not  a  real  sale,  and  that 
both  of  the  parties  entered  into  it  with  the  fraudulent 
intent  and  purpose  of  removing  the  property  beyond  the 
reach  of  the  wife  of  Sebastian  and  of  preventing  its  appli- 
cation under  the  statute  to  the  use  and  benefit  of  his  wife 
and  child. 

The  decree  is  right  and  must  be  affirmed. 
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Finnell  t.  Walker. 

1.  Plectding^Innuendoes. — In  an  action  for  slander,  it  is  a  rule  of 
pleading  that  while  an  innuendo  may  explain,  it  can  not  enlarge  the 
meaning  of  the  words  alleged. 

2.  Innuendoes— Improper  Use,  etc. — Where  a  defendant  wishes  to 
test  the  sufficiency  of  a  declaration  in  resptict  to  the  proper  use  of  innu- 
endoes, his  proper  course  is  to  demui^  If  the  declaration  wholly  fails  to 
state  a  cause  of  action,  the  point  maybe  made  in  arrest  or  on  error,  but 
where  there  is  merely  a  defective  statement  of  a  cause  of  action,  the 
omission  will  be  aided  by  the  verdict. 

3.  Instnictions — Measure  of  Proof. — An  instruction  which,  as  pre- 
sented to  the  court,  contains  an  admission  that  proof  of  any  set  of  words 
alleged  will  be  sufficient,  is  not  rendered  vicious  by  the  court's  adding 
"  or  some  one  set  of  words.'^ 

Memorandnnu — Action  for  slander.  Appeal  by  the  defendant  from 
a  judgment  of  |300,  rendered  by  the  Circuit  Court  of  McLean  County; 
the  Hon.  Thomas  F.  Tipton,  Circuit  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  A.  D.  1892,  and  affirmed.  Opinion  filed  Octo- 
ber 17,  1892. 

Appellant's  Statement  of  the  Case. 

This  iras  an  action  for  slander.  Both  parties  are  residents 
of  the  village  of  Gridley  in  McLean  County.  Appellant  is 
a  grain  dealer  and  appellee  a  drayman  and  policeman  of  the 
village.  Oft  the  lOth  of  March,  181)0,  about  4  o'clock  p.  m., 
appellant  and  Chauncey  Q'arman,  Fred.  Reese  and  P.  A. 
Klopensteen  were  in  his  office.  Some  one  had  just  inquired 
for  appellee,  when  appellant  looked  out  of  the  window  and 
saw  him  driving  down  across  the  common  toward  a])pel- 
lant's  cribs. 

When  appellant  saw  appellee,  he  said:  "  There  he  goes 
now;  I  will  bet  he  is  going  over  to  get  corn."  After  some 
words  by  others,  appellant  said:  "  Don't  that  beat  hell  for  a 
man  to  go  and  take  corn  like  that  '\  There  is  Joe;  1  always 
trusted  him.     What  would  you  do  in  a  case  like  that?" 

Appellant's  Bkief. 
It  is  not  actionable  to  charge  a  man  with  an  intent  to 
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commit  a  crime.  Townshend  on  S.  &  L.,  Sec.  ICl,  p.  230; 
McKee  v.  Ingalls,  4  Scam.  (111.)  30. 

In  every  case  the  defendant,  in  mitigation  of  damages, 
may  give  evidence  to  show  that  he  acted  in  good  faith  and 
with  honest  purpose,  and  not  maliciously.  Kewell  on  Defam- 
ation, S.  &  L.,  p.  901,  Sec.  78 ;  Odger  on  S.  &  L.,  317; 
Townshend  on  S.  &  L.,  Sec.  409  (3d  Ed.);  Owens  v.  McKean, 
14  111.  4^,0. 

AVhere  a  party's  intentions  are  material,  he  may  always 
testify  to  what  his  intentions  were.  Wharton  on  Evidence, 
Sec.  482  (2d  Ed.). 

Eerrick,  Lucas  &  Spencer,  attorneys  for  appellant. 

Appellee's  Brief. 

This  case  does  not  fall  within  the  rule  laid  down  in  the 
case  of  McKee  v.  Ingalls,  4  Scam.  30.  Saying  that  a  man 
"  will  steal "  is  a  very  different  thing  from  saying  that  *'  he 
is  going  (on  his  way)  to  steal."  One  expresses  an  opinion; 
tlie  other  asserts  a  fact.  See  Am.  and  Eng.  Encyclopiedia 
of  Law,  Vol.  13,  page  353.  One  imputes  a  criminal  intent; 
the  otlier  charges  that  ste])s  are  being  taken  to  carry  out  a 
criminal  intent.  See  Soaton  v.  Codray,  Wright  (Ohio),  101; 
Wilson  v.  Tatum,  8  Jones  (N.  C.  L.)  300. 

John  E.  Pollock,  Jas.  S.  Ev.'ing  and  John  F.  Wight,  ap- 
pellee's attorneys. 

Opinion  of  the  Coukt,  the  Hon.  George   W.  WaU^  Jvdge. 

The  -appellee  recovered  a  judgment  against  the  appellant 
for  $300,  in  an  action  on  the  case  for  slander. 

The  words  alleged  charged  the  plaintiff  with  the  crime 
of  larceny.  The  defendant  pleaded  the  general  issue  and 
justification. 

An  effort  was  made  to  prove  that  the  plaintiff  had  stolen 
the  defendant's  corn  and  it  is  now  insisted  in  the  printed 
arguments  that  the  evidence  sustained  the  plea  of  justifica- 
tion. 
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It  is  urged  as  a  ground  of  reversal  that  some  of  the  sets 
of  words  alleged  in  the  declaration  did  not  amount  to  a 
charge  of  larceny,  but  that  the  court,  by  an  amendment  to 
the  second  instruction  asked  by  defendant,  advised  the  jury 
that  thQ  plaintiff  might  recover  on  proof  of  any  set  of 
words  alleged. 

It  will  be  noticed  that  the  innuendo  in  each  instance  is, 
that  by  the  words  set  forth,  the  defendant  intended  to 
charge  the  plaintiff  with  the  crime  of  larceny. 

It  is  a  rule  of  pleading  that  while  the  innuendo  may 
explain,  it  can  not  enlarge  the  meaning  of  the  words 
alleged. 

If  the  defendant  wished  to  test  the  sufficiency  of  the  dec- 
laration in  this  respect,  the  proper  course  was  to  demur, 
and  where  a  declaration  wholly  fails  to  state  a  cause  of 
action  the  point  maybe  made  by  motion  in  arrest  or  on 
error,  though  where  there  is  merely  a  defective  statement 
of  a  good  cause  of  action,  the  omission  will  be  aided  by  the 
verdict. 

The  instruction  as  modified  read  thus : 

"  2.  The  court  instructs  the  jury  for  the  defendant,  that 
before  the  plaintiff  is  entitled  to  recover  any  verdict  in  this 
case,  he  must  prove  by  a  preponderance  of  the  evidence 
that  the  defendant  uttered  and  spoke  of  and  concerning  the 
plaintiff  some  one  or  more  of  the  sets  of  alleged  slanderous 
words  mentioned  in  the  declaration,  and  that  such  words 
were  spoken  by  the  defendant,  in  the  presence  and  hearing 
of  some  person  or  persons  other  than  the  plaintiff. '  By 
"  sets  of  words,"  is  meant  the  groups  of  words  as  they  are 
embraced  within  the  quotation  marks  in  the  declaration. 
The  court  further  instructs  the  jury  that  proof  of  equivalent 
words  will  not  be  sufficient,  but  they  must  prove  the  words 
alleged  in  the  declaration  as  alleged  in  the  declaration,  or 
some  one  set  of  wordsP 

The  modification  consisted  of  adding  the  words  in  italics 
at  the  end.  The  instruction  as  presented  contained  in  the 
first  clause  an  admission  that  proof  of  any  set  of  words 
alleged  would  be  sufllcient,  and  the  court  by  adding  the 
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same  or  an  equivalent  phrase  did  no  more  than  to  make  the 
instruction  consistent.  By  referring  also  to  the  second 
instruction  which  was  given  as  asked  by  the  defendant  the 
same  concession  will  be  found. 

Having  thus  admitted  the  sufficiency  of  the  declaration 
the  defendant  should  not  be  heard  to  question  it  now  in 
this  irregular  w^ay.  We  are  not  therefore  required  to  de- 
termine whether  the  declaration  was  faulty  or  not.  With 
regard  to  the  merits  as  disclosed  by  the  evidence  we  are  of 
opinion  that  the  conclusion  reached  by  the  jury  is  not  erro- 
neous. Apparently  the  contest  was  not  so  much  uj)on 
the  issue  whether  the  plaintiff  was  charged  with  larceny  as 
whether  he  was  guilty.  Substantially  it  was  confessed 
that  the  defendant  imputed  and  intended  to  impute  that 
crime  to  the  plaintiff  and  a  vigorous  effort  was  made  to 
justify. 

The  jury  having  settled  the  questions  of  fact  upon  evi- 
dence Avhich  is  sufficient  there  is  no  occasion  to  disturb  the 
verdict. 

No  errors  of  law  of  any  considerable  importance  are  per- 
ceived and  the  judgment  will  be  affirmed. 


Bindskoph  et  al.  t.  Kuder  et  al. 

1.  Propositions  of  Law— Effect  of  a  Failure  to  Present. — When  in 
a  chancery  proceeding  no  pro|K)8itions  to  be  held  as  law  in  the  decision 
of  the  case  were  presented  to  the  court  below  or  exception  taken  to  any 
iniling  of  the  court  as  to  the  reception  or  rejection  of  evidence,  the  sole 
question  for  this  court  on  appeal  is,  is  the  decree  supported  by  the 
evidence. 

2.  Party  Colling  His  Adversary  as  a  Wit7iess,  Not  Concluded  by  His 
Testinuyny. — Where,  in  a  proceeding  by  a  credifor's  bill,  the  complainants 
called  the  defendants  and  put  them  upon  the  stand  as  their  witnesses, 
the  complainants  are  not  concluded  by  their  testimony,  nor  is  the  court 
boimd  to  accept  it  as  absolutely  true. 

8.  Credibility  of  Witnesses. — The  trial  court  has  means  and  op- 
portunities for  judging  as  to  the  credibility  of  witnesses,  and  as  to 
the  weight  that  ought  to  be  given  to  their  testimony,  far  superior  to  that 
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of  the  Appellate  Court,  and  if  the  trial  court  did  not  discredit  their  testi- 
mony there  is  no  reason  why  the  Ai)pellate  Court  should  do  so. 

Memoranilnm. — Creditor's  bill.  Appeal  from  a  decree  of  the  Circuit 
Court  of  Champaign  County  dismissing  the  bill;  the  Hon.  Ferdinand 
BoOKWALTER,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  May 
tarm  A.  D.  1893,  and  affirmed.    Opinion  filed  October  17,  1893. 

Appellants'  Brief. 

A- party  may  Bot  discredit  his  own  witness  by  direct  im- 
peaching testimony,  but  we  are  aware  of  no  rule  whereby 
one  is  bound  by  any  testimony  any  witness  may  give.  The 
statement  by  a  witness  that  a  transaction  was  upon  good 
consideration-  and  all  in  good  faith,  is  but  a  conclusion,  and 
what  he  may  deem  honest  and  fair  the  law  may  pronounce 
fraudulent  as  against  creditors.  Mitchell  v.  Sawyer,  115 
111.  657. 

Appellants  are  not  bound  by  the  testimony  of  appellees, 
i.  <?.,  their  conclusion  that  there  was  fraud.  Mitchell  v. 
Sawyer,  115  111.  657;  Bell  v.  Devore,  96  111.  217;  Thorne 
V.  Crawford,  17  111.  App.  397. 

Kerrick,  Lucas  &  Spencer,  and  Gere.  &  Philbrick, 
solicitors  for  appellants. 

Appellees'  Brief. 

A  party  is  not  permitted  to  discredit  his  own  witnesses; 
by  calling  them  to  testify  in  his  behalf  he  vouches  for  their 
character  and  integrity.  Hill  v.  Ward,  2  Gilman,  285 ;  Grif- 
fin V.  City  of  Chicago,  57  111.  317. 

John  J.  Rea,  solicitor  for  appellees. 

^Opinion  of  the  Court,  the  Hon,  Carroll  C.  Boggs^  Judge. 

This  was  a  creditor's  bill  brought  by  the  ai)pellants  to  set 
aside  as  fraudulent  a  transfer  and  conveyance  of  certain 
property,  real  and  personal,  made  by  Christopher  L.  Kuder 
to  Susanna  Kuder,  his  mother.  Appellants,  judgment  cred- 
itors of  Christopher,  allege  that  the  conveyance  in  question 
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wa?  not  honn  fde.  but  merelv  colorable,  and  that  the  mother 
really  holds  the  proiierty  in  secret  trust  for  the  benefit  of 
the  son,  in  fraud  of  their  rif]^hts  as  creditors.  The  api)ellees 
answered,  denying  all  charges  of  fraud,  or  that  a  trust, 
secret,  or  otherwise,  existed,  and  averring  that  Christopher 
L.  was  indebted  to  Susanna,  and  that  the  conveyance  and 
transfer  in  question  was  made  in  good  faith  to  discharge 
such  indebtedness. 

The  decree  of  the  court,  upon  full  hearing,  was  that  the 
bill  be  dismissed,  from  which  this  ajipeal  is  prosecuted. 

No  propositions  to  be  held  as  law  in  the  decision  of  the 
case  were  ))resented  to  the  court,  nor  was  exception  taken  to 
any  ruling  of  the  court  as  to  the  reception  or  rejection  of 
evidence. 

The  sole  question  urged  upon  this  court  is,  that  the 
decree,  under  the  evidence,  should  have  been  for  the  appel- 
lants. 

The  appellants  introduced  the  appellees  as  witnesses,  and 
the  testimony  thus  elicited  is  all  that  was  offered  in  regard 
to  the  sale  and  transfer  of  the  property  or  the  existence  of 
a  trust. 

The  statements  of  both  are  that  Christoi>her  L.,  some  years 
before  the  transfer  and  conveyance  sought  to  be  vacated, 
became  indebted  to  his  mother  in  the  sum  of  §3,000,  for 
money  borrowed,  uix>n  which  he  had  ])aid  annually  the 
inten^st  at  seven  par  cent;  that  he  becams  indebted  to  others 
beyond  his  ability  to  pay,  and  desired  to  discharge  the  debt 
to  his  mother;  that  the  mother  consented  to  receive  the 
property  in  question  in  settlement  of  her  claim  and  to  pay 
the  son  §l,oOO  in  addition  thereto,  and  that  the  whole  trans- 
action was  hoYhifide^  and  not  fraudulent.  We  do  not  think 
that  the  appellants  were  concluded  by  this  testimony  though 
it  came  from  witnesses  produced  by  themselves.  Xor  do 
we  think  the  court  was  bound  to  accept  it  as  absolutely 
true. 

Counsel  for  appellants  in  their  brief  say  they  understand 
the  court  regarded  them  and  the  court  as  absolutely  con- 
cluded by  the  testimony  of  the  appellees.    If  counsel  feared 
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that  the  court  was  laboring  under  a  misapprehension  as  to 
the  law  in  this  respect  they  should  have  presented  a  propo- 
sition of  and  stating  the  true  rule,  and  asked  that  it  be 
held  or  refused  by  the  court. 

In  the  absenca  of  such  a  proposition  our  presumption  is 
that  the  circuit  judge  entertained  correct  views  as  to  the 
law  and  that  he  diflfered  from  appellants  only  as  to  the 
facts.  We  have  been  furnished  by  the  counsel  with  full 
and  extensive  briefs  in  which  all  the  evidence  is  reviewed 
and  ably  commented  upon. 

We  have  made  a  /jareful  examination  of  the  testimony 
and  considered  all  that  has  been  said  by  counsel  with  refer- 
ence thereto,  and  without  reciting  the  evidence  or  our  reason- 
ing thereupon  we  deem  it  proper  only  to  say  that  we  find 
the  decree  of  the  Circuit  Court  amply  sustained  by  the 
proof. 

That  Christopher  was  actually  indebted  to  Susanna,  his 
mother,  clearly  appears.  The  conveyance  and  transfer  was 
for  the  purpose  of  discharging  this  debt  in  preference  to  pay- 
ing debts  due  to  others.  That  this  might  lawfully  be  done 
is  not  only  indisputable  but  is  not  disputed.  These  conclu- 
sions of  course  rest  largely  upon  the  testimony  of  the  appel- 
lees, introduced  as  witnesses  by  the  appellants.  Excluding 
such  testimony,  the  appellants  are  wholly  without  proof  to 
support  the  bill.  The  Circuit  Court  had  means  and  oppor- 
tunities for  judging  as  to  the  credibility  of  the  appellees  as 
witnesses  and  as  to  the  weight  that  ought  to  be  given  their 
testimony  far  superior  to  ours,  and  if  it  did  not  discredit 
their  testimony  we  can  imagine  no  reason  why  we  should 
do  so.  The  property  transferred  was  an  undivided  one  third 
interest  in  the  personal  and  in  certain  real  estate  devised  to 
Christopher  L.  by  the  will  of  his  deceased  father.  Its  value 
was  variously  estimated  by  the  diflferent  witnesses  produced 
by  the  contending  parties  and  was  rendered  still  more  uncer- 
tain by  the  fact  that  it,  with  the  remainder  of  the  estate 
of  the  father,  was  subject  to  the  payment  of  an  indefinite 
but  large  indebtedness  of  the  father.  For  this  undivided 
interest  Susanna  gave  up  Christopher's  indebtedness  of  some- 
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thing  more  than  $3,0fM),  and  gave  hira  her  note  for  ?1,(K>U, 
conditioned  that  if  an  v  of  the  land  of  the  estate  had  to  be  sold 
to  pay  the  debts  of  the  deceased  that  the  note  shoidd  te  pro- 
portionately reduced.  We  do  not  find  this  amount  thus 
received  and  to  be  received  by  Christopher  so  disj)roj)ortion- 
ate  to  the  estimated  value  of  the  proj^erty  as  to  stjimp  the 
transaction  as  fraudulent.  Nor  do  we  find  any  proof  what- 
ever of  the  existence  of  a  trust.  The  witnesses  expressly 
deny  that  a  trust  exists  or  existed  and  the  facts  as  detiiiled 
do  not  show  to  the  contrary. 

To  enter  into  a  recitiition  of  the  facts  in  detail  and  discus- 
sion of  the  views  of  counsel,  and  our  view  upon  the  fjicts, 
would  be  fruitless  of  good  to  either  party,  and  would 
unnecessarily  incumber  the  reports  of  the  opinions  of  this 
court.    The  decree  appears  to  us  correct  and  is  affirmed. 


lake  Erie  &  Western  R.  R.  Co.  t.  Quisenberry. 

1.  Railroad  Company — Right  to  Charge  Ten  Cents  Extra, — A  rule 
of  a  railroad  company  reciuirin;?  passenp^ers  who  fail  to  purchase  tickc'ts 
to  pay  ton  centa  in  addition  to  the  regular  fare,  is  one  which  the  com- 
pany can  lawfully  enforce. 

Memorandum* — Action  on  the  case  to  recover  damages  resulting 
from  an  ejecrtion  from  a  railroad  train  at  Arrowsmith,  a  station  in 
McLean  County.  Appeal  from  a  judo^ment  for  six  dollars,  rendered  by 
the  Circuit  Court  of  McLean  Count}^;  the  Hon.  Thomas  F.  Tipton, 
Circuit  .Tudf^e,  presiding.  Heard  m  this  court  at  the  May  term,  A.  D. 
1892.     Opinion  filed  October  17,  1892. 

Appellant's  Statement  of  the  Case. 

Appellant  purchased  a  ticket  at  Gibson  for  passage  to 
Savbrook.  While  en  route  he  concluded  to  come  on  to 
Bloomin«:ton.  When  he  reached  Savbrook  he  had  not  suffi- 
cient  time  or  opportunity  to  purchase  a  ticket  from  that 
point  to  Bloomington.  After  the  train  left  there,  the  con- 
ductor came  to  him,  he  handed  him  $1  and  told  hun  he 
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wanted  to  go  to  Bloomington.  The  conductor  took  the 
dollar  and  offered  him  back  twelve  cents,  retaining  eighty- 
eight  cents,  which  was  the  ticket  fare  and  ten  cents  extra. 
Appellee  refused  to  receive  the  twelve  cents,  informing  the 
conductor  that  the  fare  was  seventy-eight  and  not  eighty- 
eight  cents,  and  demanded  of  the  conductor  twenty-two 
cents  in  change  and  a  ride  to  Bloomington  or  the  return  of 
his  dollar.  The  conductor  refused  to  do  either,  but  retained 
his  ticket  fare  to  the  next  station,  Arrowsmith,  and  ten 
gents  extra,  and  offered  him  the  shm  of  seventy-three  cents 
change,  which  he  refused  and  which  the  conductor  delivered 
to  the  agent  at  Arrowsmith.  On  the  arrival  of  the  train 
at  Arrowsmith  appellee  was  ejecte^J  and  compelled  to  remain 
over  until  the  next  regular  train. 

On  the  trial  he  recovered  $6.    The  defendant  appealed. 

Appellant's  Brief. 

The  law  gave  the  railroad  company  the  right  to  make  the 
charge.  C,  B.  &  Q.  R.  R.  Co.  v.  Parks,  18  111.  4G0 ;  St.  L. 
&  T.  n.  R.  R.  Co.  V.  South,  43  111.  17G ;  C,  R.  I.  &  P.  R.  R. 
V.  Brisbane,  24  App.  403. 

We  think  the  course  pursued  by  the  conductor  was  clearly 
the  only  legal  course.     C,  B.  &  Q.  R.  R.  v.  Parks,  supra. 

The  conductor  had  a  right  to  assume  that  he  would  still 
persist  in  his  refusal  to  pay  the  legal  fare,  and  unless  plaintiff 
offered  to  recede  from  his  position,  which  he  did  not  do,  the 
conductor  had  a  right  to  require  him  to  leave  the  train. 
O'Brien  v.  B.  &  W.  Ry.  Co.,  15  Gray  (Mass.)  20;  C.  I.  N. 
R.  R.  Co.  V.  Skillum,  39  Ohio  State,  444 ;  O'Brien  v.  N.  Y. 
Cent.  R.  R.,  80  N.  Y.  236 ;  Louisville  R.  R.  Co.  v.  Harris,  1) 
Lea  (Tenn.)  180 ;  Hoffbauer  v.  D.  &  N.  A7.  Ry.  Co.,  52  Iowa, 
342 ;  Stone  v.  C.  &  N.  W.  Ry.  Co.,  47  Iowa,  82. 

Where  the  evidence  discloses  no  wanton,  willful  or  mali- 
cious misconduct  on  the  part  of  the  railroad  company's 
employes  it  is  error  to  instruct  the  jury  that  exemplary 
damages  may  be  allowed.  T.,  P.  &  W.  Ry.  v.  Patterson, 
63  111.  306;  C,  B.  &  Q.  R.  R.  v.  Roger,  1  111.  App.  472;  C.  R. 
L  &  P.  Ry.  Co,  V.  Brisbane,  24  III.  App.  463. 
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The  court  allowed  plaintiff  to  prove  not  only  his  salary  at 
the  time  of  the  incident  but  also  allowed  him  to  prove  the 
highest  salary  he  ever  received.  This  was  error.  Wabash 
Railway  v.  Friedman,  N.  E.  Hep.,  Vol.  30,  353. 

A.  E.  DeMange,  attorney  for  appellant. 

W.  E.  IIackedorn,  general  attorney,  and  F.  S.  Foote,  as- 
sistant general  attorney,  of  counsel. 

Jonx  E.  Pollock  and  A.  J.  Barr,  attorneys  for  appellee. 

Opinion  op  the  Court,  the  lion.  George  W.  Wall^  Judge. 

The  appellee  recovered  a  judgment  for  six  dollars  against 
the  appellant  upon  the  following  state  of  facts :  He  pur- 
chased a  ticket  at  Gibson  to  Saybrook  before  reaching  the 
latter  place,  and  after  the  conductor  had  taken  the  ticket 
concluded  to  go  on  to  Bloomington.  The  ticket  office  at  Saj'- 
brook  was  open  when  the  train  reached  there  but  plaintiff 
remained  on  the  train  and  made  no  effort  to  procure  a  ticket 
from  there  to  Bloomington.  It  may  be  assumed  that  he  had 
not  sufficient  time  for  that  purpose. 

After  the  train  left  Saybrook  the  conductor  again  came 
to  him  whereupon  he  tendered  one  dollar  saying  he  wished 
to  go  to  Bloomington.  The  ticket  fare  from  Saybrook  to 
Bloomington  w^as  seventy -eight  cents,  but  by  the  rules  of 
the  company  when  the  fare  was  paid  on  the  train  the  con- 
ductor was  required  to  charge  ten  cents  extra. 

Accordingly  the  conductor  offered  appellee  tAvelve  cents 
in  change  which  he  refused  to  accept  and  demanded  twenty- 
two  cents  and  a  ride  to  Bloomington  or  a  return  of  the 
dollar. 

The  conductor  refused  to  do  either  and  explained  the 
matter  fully  including  the  rule  which  required  him  to  charge 
the  extra  ten  cents. 

But  the  appellee  persisted  in  his  demand  and  finally  the 
conductor  retained  his  ticket  fare  to  the  next  station.  Arrow- 
smith,  and  ten  cents  extra,  and  offered  him  seventy-three 
cents  in  change,  which  he  also  refused  to  receive.    Arriving 
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at  Arrowsmith,  he  was  asked  by  the  conductor  whether  he 
w^ould  pay  his  fare  on  to  Bloomington,  saying  he  would 
charge  him  but  the  one  extra  ten  cents,  but  he  said  he 
would  not,  and  that  the  conductor  would  have  to  put  him 
ofif.     He  would  not  get  off,  nor  would  he  pay  his  fare. 

Thereupon  the  conductor  took  him  by  the  arm  and  led 
him  off  the  train,  leaving  the  seventy-three  cents  with  the 
agent,  informing  appellee  of  the  fact  and  that  he  could  get 
it  at  any  time. 

Ve  are  of  opinion  that  appellee  had  no  cause  of  action. 
Having  failed,  without  the  fault  of  the  company,  to  procure 
a  ticket  from  Saybrook,  the  conductor  had  the  right  to 
charge  the  extra  ten  cents,  and  might  well  have  retained  the 
fare  to  Bloomington.  In  talking  car  fare,  w^hich  included 
the  extra  charge,  to  the  next  station,  he  violated  no  right 
of  the  passenger,  who  refused,  without  reason,  to  comply 
with  a  rule  which  the  company  could  lawfully  enforce. 
When  he  refused,  at  Arrowsmith,  to  pay  the  ticket  fare  to 
Bloomington  he  forfeited  his  right  to  remain  upon  the  train 
and  was  properly  ejected.  No  unnecessary  force  was  used, 
and  whatever  indignity  he  endured  was  due  to  his  own 
unjustifiable  conduct.  The  judgment  will  be  reversed  and 
the  cause  remanded.  If,  upon  another  trial,  substantially 
the  same  facts  appear,  the  court  will  instruct  the  jury  to  find 
for  the  defendant. 


Bloomington  Canning  Company  y.  Bessee. 

1.  Express  Provision  of  a  Contract — Custom,  etc, — ^The  express  pro- 
vision of  a  contract  can  not  b«  radically  changed  and  avoided  by  a  gen- 
eral custom  or  usage. 

2.  The  Office  of  a  Custom, — ^The  true  office  of  a  custom,  in  this  re- 
spect, is  not  to  change  a  contract,  but  to  make  clear  its  true  meaning 
when  its  terras  are  ambiguous  or  uncertain,  or  when  words  are  used 
which  have  a  trade,  or  commercial,  or  peculiar  meaning. 

Memorandum. — Assumpsit  for  a  breach  of  contract.  Appeal  from  the 
Circuit  Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Circuit 
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J'l'IsTf.  yrt^'Amz.    Heard  in  thl-  ojart  at  the  May  term,  A-D.  l^'Sfi,  and 
affinu»:d.     Opinion  fiiod  October  17,  1S^2. 

Appellant  s  Statement  of  thb  Cask. 

Tin's  suit  wa>  brou^rht  for  an  all  *L'ed  breach  of  the  cr»ntTact, 
get  out  in  full  in  the  opinion  of  the  court.  Plaintiff  claimed 
the  value  of  twentv  acres  of  sw^^'^t  conu  on  the  ^rouml  that 
the  company  failcil  to  notify  him  to  deliver  it  until  it  was 
too  rijic ;  that  he  offered  to  deliver  it  before  it  was  too 
ri[X»,  but  that  the  compmy  refused  to  receive  it.  The  com- 
pany denied  that  they  refused  to  receive  it,  and  claimetl 
that  com  was  worth  more  than  the  contract  price,  that  it 
was  short  of  corn  and  needled  it  batllv,  and  that  the  defend- 
ant  violated  his  contract  bv  not  deliverin*^  it  in  time,  and 
claimed  damages  as  set-off.  The  jury  gave  1^200  damages, 
and  refused  to  allow  the  set-off. 

WiLLABD  &  Williams,  attorneys  for  appellant. 

Appellee's  Brief. 

"  A  custom  can  not  be  set  up  against  the  clear  intention 
of  the  parties."     2  Parsons  on  Contracts,  546. 

*'  Where  the  terms  of  a  contract  are  plain,  usage,  even 
under  the  very  contract,  can  not  be  permitted  to  affect 
materially  the  construction  to  be  placed  upon  it."  2  Pai'sons 
on  Contracts,  547. 

"  A  j)articular  usage  or  custom  is  no  part  of  a  contract 
which  expressly  excludes  it,  or  of  which  the  parties  are 
sliown  to  have  no  knowledge."  L.  S.  &  M.  Ry.  Co.  v. 
Ilichards,  120  111.  448-450. 

"No  usage  or  custom  can  be  set  up  to  contravene  the 
express  terms  of  a  contract."  Everingham  v.  Lord,  19 
Brad.  505-508. 

"  Custom  or  usage  is  not  admissible  to  add  to  an  express 
agreement  a  condition  or  limitation  repugnant  to,  or 
inconsistent  with  the  contract,  to  vary  or  contradict  it 
expressly  or  by  implication."  Gilbert  v.  McGinnis,  114 
HI.  28. 
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"  Where  the  parties  have  settled  the  terms  of  a  contract 
by  agreement,  they  will  be  concluded  by  it,  regardless  of 
usage  or  custom."     Corbett  v.  Underwood,  83  111.  324. 

*'  A  private  and  special  custom  can  not  control  the  express 
words  of  a  contract."     Mulliner  v.  E^onson,  14  Brad.  355. 

EowELL,  Neville  &  Lindley,  attorneys  for  appellee. 

Opinion  of  the  Court,  tlie  lion.  Carroll  0.  Boggs^  Judge, 

This  is  an  appeal  from  a  judgment  in  favor  of  the  apjiellee 
in  the  sum  of  $200,  damages  awarded  for  a  breach  of  the 
following  contract: 

"  Articles  of  agreement,  made  between  T.  A.  Bessee,  of ' 
the  first  jmrt,  and  the  Bloomington  Canning  Company,  of 
the  second  part.  Witnesseth :  That  said  first  party  agrees  to 
plant  for  the  second  party  twenty  acres,  with  privilege  of 
forty  acres,  of  sugar  corn,  on  terms  and  conditions  following: 
The  second  [)arty  agrees  to  furnish  the  seed  to  plant  the 
same.  Firat  i>arty  agrees  to  plant  the  kinds  of  corn  and  at 
the  time  second  party  may  designate;  to  cultivate  the  same 
thoroughly,  to  pick  said  corn  and  deliver  the  same  in  the 
husk  to  the  second  party — the  same  day  said  corn  is  picked — 
at  the  factory  in  Normal,  at  such  times  as  second  party  may 
direct,  and  in  good  canning  condition,  suitable  for  canning. 
The  second  party  agrees  to  pay  the  first  party  40  cents  per 
100  }X)unds  of  ears  of  husked  corn,  delivered  as  afoz-esaid; 
said  corn  to  be  husked  by  the  party  of  the  second  iwirt.  It 
is  mutually  agreed  that  in  case  of  unavoidable  accident,  so 
said  second  party  can  not  can  corn,  then  siiid  second  party 
shall  have  the  right  to  the  said  corn  dry;  and  in  that  event, 
said  first  party  shall  have  the  right  to  deliver  said  corn  or 
not  at  bis  option. 

"  In  witness  whereof,  the  parties  hereunto  have  set  their 
hands  and  seals  this  5th  dav  of  March,  18D1." 

(Signed  by  the  i>arties.) 

The  true  construction  of  this  contract  is  the  material 
question  in  this  record.  As  we  construe  it,  the  apjx^Uee 
undertook   to  raise   twenty  acres  of  sugar  corn  for  the 
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appellant  company  from  seed  to  be  furnished  by  the  company, 
which  was  to  be  planted  by  the  appellee  at  a  time  designated 
by  the  comi)any.  The  appellee  was  required  to  thoroughly 
cultivate  the  crop,  to  pick  the  corn  at  such  time  as  the  can- 
ning company  should  direct,  and  deliver  it  in  good  condition 
for  canning,  the  same  day  it  was  picked,  to  the  canning 
factory  in  Korraal. 

The  obligations  of  the  appellant  company  under  the  con- 
tract were  to  furnish  the  seed,  fix  the  time  of  planting  and 
direct  when  the  corn  should  be  picked,  and  receive  and  pay 
for  the  corn.  The  Circuit  Court  so  construed  the  contract. 
The  a])pellant  company  did  not  direct  the  picking  of  the 
corn  until  it  was  too  hard  for  canning,  and  then  refused  to 
take  it. 

The  appellant  company  offered  to  prove  that  its  usual  and 
long  established  custom  in  dealing  with  parties  growing  corn 
for  it,  was  to  give  such  parties  general  information  as  to 
the  proi>er  condition  of  ripeness  of  corn  for  canning 
purposes,  and  leave  the  time  of  gathering,  in  view  of  such 
genend  information,  to  the  judgment  of  those  growing  the 
corn,  the  company  reserving,  however,  the  right  to  hasten 
or  delay  the  picking  and  delivery  of  the  corn,  so  that  the 
factory  might  have  a  regular  su])ply  of  corn  at  all  times, 
eLc,  clc. 

The  court  refused  to  allow  this  proof  to  be  made. 

Under  the  contract  the  fitness  of  the  corn  for  canning 
was  to  be  determined  by  the  ai)i>ellant  company  before  it 
was  picked,  and  the  appellee  had  only  to  pick  the  ears 
when  directed  and  deliver  them  the  same  day  they  were 
picket  to  the  api)ellant  in  good  condition  for  canning. 
Under  the  usage  sought  to  be  shown  the  responsibility  of 
determining  when  the  corn  was  in  proper  condition  to  be 
picked  was  cast  upon  the  grower  of  corn,  who  must  suffer 
the  loss  if  his  judgment  be  at  fault. 

The  express  provision  of  a  contract  can  not  be  thus  radi- 
cally changed  and  avoided  by  a  general  custom  or  usage. 
Gilbert  v.McGinnis,  114  111.  28. 

The  true  office  of  a  custom  in  this  respect  is  not  to  change 
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a  contract,  but  to  make  clear  its  true  meaning  when  its 
terms  are  ambiguous  or  uncertain,  or  when  words  are  used 
'which  have  a  trade,  or  commercial,  or  peculiar  meaning. 
Gilbert  V.  McGinnis,  114  111.  28 ;  see  Greenleaf  Evid.,  2d  Vol., 
Sec.  251  and  notes;  Parson  on  Contracts,  Vol.  2,  p.  547. 

This  general  usage  and  custom  was  properly  held  not 
competent  evidence.  The  appellee  had  raised  corn  for  the 
appellant  company  during  a  prior  year,  and  appelhint  com- 
plains that  the  court,  though  holding  the  usage,  acts  and 
conduct  of  the  parties  during  the  former  years  in  the  execu- 
tion under  the  contracts  of  such  prior  years  proper  to  be 
shown,  as  a  means  of  interpreting  the  contract  at  bar,  re- 
fused to  admit  in  evidence  proof  that  the  contracts  for  the 
said  year  and  the  contract  in  question  were  drawn  and  ex- 
ecuted upon  the  same  printed  blank  forms.  We  think  this 
proof  ought  to  have  been  admitted,  as  it  tended  strongly  to 
show  that  the  contracts  for  the  several  years  were  identical 
in  terms  and  conditions. 

The  acts  and  usage  of  the  parties  during  such  prior  year 
was,  however,  fully  shown  by  both  parties  wholly  upon  the 
assumption  that  the  contracts  were  the  same.  The  court, 
at  the  request  of  the  appellant  company,  instructed  the  jury 
in  effect  that  the  contract  should  be  enforced  according  to 
the  intention  and  understanding  of  the  contracting  parties 
at  the  time  of  its  execution,  and  that  in  arriving  at  a  con- 
clusion as  to  what  meaning  should  be  given  to  that  phrase 
in  the  contract,  which  required  that  the  corn  should  be 
picked  at  such  time  as  the  appellant  company  might  direct, 
the  jury  might  consider  the  acts  and  conduct  of  the  parties 
during  the  former  year,  and  that  if,  from  all  the  evidence, 
the  jury  believed  that  the  parties  to  the  contract  at  bar  un- 
derstood when  it  was  executed  that  the  a])pellant  com])any 
was  only  required  and  expected  to  give  general  directions 
as  .to  the  time  when  corn  should  be  picked,  then  the  verdict 
should  be  for  the  appellant  company. 

As  both  of  the  parties  and  the  court  proceeded  upon  the 
assumption  that  the  contracts  were  the  same,  and  as  the 
court   instructed   the  jury  that  the  contracts  of  the  last 
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year  might  be  interpreted  by  the  acts  and  conduct  of  the 
parties  under  the  contract  of  a  former  year,  it  is  manifest 
that  the  proof  as  to  the  use  of  the  same  form  of  contract,  if 
admitted,  would  but  have  been  additional  proof  of  a  fact 
assumed  and  conceded  bv  all  to  be  true.  We  can  not  reo:ard 
the  act  of  the  court  in  refusing  to  allow  such  proof  to  be 
made  as  an  error  demanding  a  reversal. 

We  find   no   reason  for  reversing  the  judgment,  which 
seems  to  us  right  upon  the  merits.    AiErmed. 


Grand  Lodge  Ancient  Order  of  United  Workmen  et  al. 

y.  Belcham. 

1.  Life  Insurance^ Application — Construction  of  Questions  and  An- 
swers.— The  application  to  become  a  member  in  a  beneficiary  insurance 
a.S80ciation,  contained  the  following:  "  I  certify  that  the  answci-s  made 
by  me  to  the  ciuestions  proi)oun(led  by  the  medical  examiner  of  this 
lodge,  which  are  attached  to  this  application  and  form  a  part  thereof, 
are  true."  Among  other  questions  and  answers  the  application  con- 
tained the  following: 

"  To  what  extent  does  the  person  use  alcoholic  stimulants?    A.    None," 
"  To  what  extent  does  the  person  use  tobacco?    A.     Moderate." 
"  To  what  extent  does  the  person  use  opium?    A.     None." 
**  Are  there  any  inclinations  that  would  lead  you  to  sup[)ose  that  the 
applicant  leads  or  has  led  other  tlian  a  sober  and  temperate  life?    A. 
None." 

**  Do  you  consider  the  applicant's  life  to  be  safely  insurable  and  do  you 
recommt^nd  that  a  policy  be  grjmted?    A.     Yes." 

Tlie  answers  were  made  by  the  medical  examiner.  It  was  held  that 
the  answers  thus  made  might  be  regarded  as  made  by  the  applicant 
with  this  qualification,  that  he  had  the  right  to  rely  to  some  extent  upon 
the  constru(!tion  given  by  the  examiner  to  the  various  questions,  and  the 
answers  which  the  examiner  made  from  the  information  lie  obtained  by 
his  questions  to  the  api)licant. 

2.  Habitual  Use  of  Intoxicating  Liqnor. — Taking  the  several  ques- 
tions relative  to  liquor,  tobacco  and  opium,  embraced  in  the  general 
interrogatory,  it  must  be  apparent  that  a  lil^eral  and  reasonable  con- 
struction should  be  applied.  It  can  not  be  supposed  it  was  understood 
that  the  applicant  had  never  taken  liquor  or  opium  and  that  he  was  ig- 
norant of  the  taste  of  either.     Such  a  construction,  literally  applied, 
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would  exclude  the  great  mafls  of  men  and  would  reduce  the  ranks  of 
inBurance  organizations  to  an  unprofitable  minimum. 

3.  The  Moderate  Use  of  Tobacco  Implies  a  Fixed  Habit, — Ordinarily 
the  moderate  use  of  tobacco  implies  a  fixed  habit.  As  a  rule  the  system 
does  not  readily  tolerate  and  it  is  only  after  repeated  trials  that  one  can 
moderately  use  it.  Hence  a  habit  more  or  less  fixed  is  implied  from  the 
statement  of  moderate  use. 

4.  Moderate  Use  of  Liquor. — In  regard  to  liquor  it  is  otherwise,  the  ^ 
taste  of  it  is  not  usually  repugnant  and  one  may  occasionally  indulge  in 
it  without  having  acquired  a  habit  of  doing  so. 

Memorandum. — ^Action  upon  a  beneficiary  certificate  insuring  the  life 
of  appellee's  husband.  Appeal  from  a  judgment  of  the  McLean  County 
Circuit  Court;  the  Hon.  Thomas  F.  Tipton,  Circuit  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  A.  D.  1892,  and  afiii'med.  Opinion 
filed  October  17,  1892. 

Appellants'  Statement  of  the  Case. 

This  suit  was  brought  by  appellee  to  recover  $2,000  and 
interest,  being  the  amount  of  a  beneficiary  certificate  insur- 
ing the  life  of  her  husband,  Thomas  W.  Belcham.  Appel- 
lants defend  on  three  principal  grounds,  presented  by 
appropriate  special  pleas. 

The  first  ground  is  a  denial  of  joint  liability  made  by  a 
sworn  plea  filed  by  appellants. 

The  second  ground  is,  that  Thomas  W.  Belcliam  was  not 
a  member  of  appellant  lodges,  but  had  during  liis  life,  on 
January  31,  1891,  been  expelled  for  habitual  drunkenness 
and  for  being  in  the  lodge  room  intoxicated.  It  was  re- 
plied to  this  plea  that  he  was  insane  when  expelled.  On 
trialit  appeared  he  had  for  a  long  time  been  habitually  drunk, 
and  some  witnesses  thought  his  drunkenness  had  made  him 
insane,  while  others  thought  he  was  simply  and  only  drunk, 
and  not  insane. 

The  third  ground  is,  that,  on  September  7,  IS 78,  when 
apj:>ellee's  husband,  Thomas  W.  Belcham,  gained  admission 
to  appellant  lodges  and  procured  the  certiticate  of  insurance 
sued  on,  he  did  so  by  false,  material  statements  and  con- 
cealments in  a  written  application  for  membership  and  ben- 
eficiary insurance,  which  statements  he  made  part  of  his 
insurance  certiticate;  and,  being  false,  fraudulent  and  mate- 
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rial,  his  insurance  was  thereby,  as  claimed,  rendered  null  and 
void,  by  the  constitution  and  by-laws  of  apj)ellants  and 
under  the  law  of  insurance.  The  jury  gave  ap})ellee  a  ver- 
dict, and  the  court  rendered  judgment  thereon  for  the  full 
amount  §2,115. 

Appellants'  Brief. 

Bouvier  defines  an  habitual  drunkard  to  be  "a  person 
given  to  inebriety  or  the  excessive  use  of  intoxicating  drink, 
who  has  lost  the  poAver  or  will,  by  frequent  indulgence,  to 
control  his  appetite  for  it."  In  State  v.  Pratt,  34  Vt.  323, 
it  was  said :  "  An  habitual  drunkard  is  one  who  is  in  the 
habit  of  getting  drunk,  or  is  commonly,  or  frequently  so." 
In  Murphy  v.  People,  90  111.  59,  it  is  held  that  a  jxirson 
who  is  in  the  habit  of  getting  intoxicated  is  one  "  who  has 
ilie  involuntary  tendency  to  become  intoxicated,  which  is 
acquired  by  frequent  repetition."  * 

Webster  says,  a  sober  man  is  "  one  not  intoxicated  or 
excited  by  spirituous  liquor;  as,  the  sot  may  at  times  be 
sober."  A  most  eminent  court  says  a  man  may  be  an 
habitual  drunkard  and  yet  be  sober  for  days  and  weeks 
together.    Ludwick  v.  Commonwealth,  18  Pa.  St.  174. 

John  T.  Lillakd,  attorney  for  appellants. 

Appellee's  Brief. 

Answers  to  questions  in  applications  for  membersliip  in 
benefit  societies  are  not  warranties,  but  representations. 
Bacon  Ben.  Soc,  Sec.  216;  N.  W.  B.  <fe  M.  A.  Ass'n  v.  Cain, 
21  111.  App.  471;  Continental  Life  Ins.  Co.  v.  Rogers,  119  111. 
484;  The  I.  M.  B.  Society  v.  Winthrop,  85  111.  537. 

The  question,  the  answer  to  which  is  alleged  to  have  been 
willfullv  false,  was  of  such  a  character  as  to  direct  his  mind 
to  the  point  as  to  whether  he  had  formed  a  habit  of  drink- 
ing and  nothing  more.  Webster  defines  "  Use  {v,  f.)  To 
practice  customarily;  to  accustom;  to  habituate."  In  a  case 
where  the  principal  question  was,  did  the  insured  "  use  any 
intoxicating  liquors  or  stimulants  T'  it  was  held  by  the  court 
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that  it  did  not  direct  the  mind  to  anything  but  a  customary 
or  habitual  use.  Van  Valkenburg  v.  A.  P.  L.  Ins.  Co.,  70 
N.  Y.  605. 

The  court  should  construe  the  rules  and  regulations  of 
such  societies  liberally,  to  eflPect  the  benevolent  object  of 
their  or^^anization.  Niblack  on  Ben.  Soc,  391-2;  Supreme 
Lodge  V.  Schmidt,  98  Ind.  374;  Supreme  Lodge  v.  Abbott, 
82  Ind.  1;  Erdman  v.  Order,  etc.,  44  Wis.  376. 

Forfeiture  of  membership  and  the  rights  incident  to  it 
are  not  favored,  and  the  construction  should  be  such  as  to 
avoid  the  forfeiture,  if  the  language  employed  will  admit  of 
such  construction.  Connolly  v.  Shamrock  B.  Society,  43 
Mo.  App.  283. 

Habitual  drunkenness,  without  a  trial,  and  suspension  or 
expulsion  for  that  cause,  does  not  w^ork  a  forfeiture  of  bene- 
ficiary's rights.  As  before  stated,  this  case  is  not  like  Royal 
Templars  v.  Curd,  111  111.  284.  It  is  like  the  case  of  High 
Court  I.  O.  O.  F.  V.  Zak  (111.  Sup.  Co.),  26  N.  E.  Rep.  593. 

Edward  Barry  and  John  E.  Pollock,  attorneys  for 
appellee. 

Opinion  of  the  Court,  the  lion,  George  TF.  TTa//,  Judge, 

This  suit  was  brought  by  appellee  against  appellants  to 
recover  $2,000  and  interest  upon  a  beneficiary  certificate 
insuring  the  life  of  her  husband,  Thomas  W.  Belcham. 

The  plaintiff  recovered  and  the  defendants  bring  the  rec- 
ord to  this  court  by  appeal. 

Two  questions  of  fact  were  raised  by  the  pleadings  and 
contested  upon  the  trial. 

1st.  Did  said  Thomas  W.  Belcham  procure  the  certifi- 
cate by  a  false  and  material  statement  in  his  ^vritten  appli- 
cation for  membership  in  reference  to  his  use  of  intoxicating 
liquor  ?  ^ 

2d.  TVas  he  insane  at  the  time  he  was  expelled  from  the 
lodge  upon  the  charge  of  drunkenness  ? 

These  questions  w^ere  solved  in  favor  of  the  appellee. 

It  is  unnecessary  to  set  out  the  details  or  even  the  sub- 
stance of  the  evidence  upon  the  issues  thus  presented. 
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We  are  of  opinion  there  was  enough  in  the  proofs  to 
sustain  the  conclusion  reached  and  that  there  is  no  sufficient 
reason  for  interfering  with  the  judgment  upon  the  errors 
assigned  as  to  this  branch  of  the  case. 

T}ie  only  question  of  law  that  ^ve  care  to  notice  arises 
upon  the  construction  given  by  the  court  to  the  questions 
and  answers  attached  to  the  application  referring  to  ajv 
plicant's  use  of  intoxicating  liquor. 

The  ap[)lication  contained  the  following  language:  "I 
certify  that  the  answei's  made  by  me  to  the  questions  pro- 
pounded by  the  medical  examiner  of  this  lodge  which  are 
attached  to  this  apj)lication  and  form  a  part  thereof,  are  true/' 

What  questions  were  propounded  by  the  medical  examiner 
does  not  ap|)ear,  but  his  report  which  is  attached  to  the 
application  contains  among  others  the  following  questions 
and  answers : 

10.  To  what  extent  does  the  person  use  alcoholic  stim- 
ulants ?  A.  None,  (b)  To,  what  extent  does  the  person 
use  tobacco  ?  (b)  Moderate,  (c)  To  what  extent  does  the 
})erson  use  opium  ?  (c)  None,  (d)  Are  there  any  indications 
that  would  lead  you  to  suppose  that  the  applicant  leads  or 
has  led  other  than  a  sober  and  temperate  life  ?    (d)  None. 

23.  Do  you  consider  the  applicant's  life  to  be  safely 
insurable  and  do  you  recommend  that  a  policy  be  granted  ? 
A.     Yes. 

24.  Are  the  above  answers  made  from  personal  exami- 
nation and  from  questions  propounded  to  the  applicant  ? 
A.     Yes. 

The  answers  thus  made  by  the  medical  examiner  may  be 
regarded  as  made  by  the  applicant  with  this  qualification, 
that  he  had  the  right  to  rely  to  some  extent  upon  the  con- 
struction given  by  the  examiner  to  the  various  questions, 
and  the  answers  which  the  examiner  made  from  the  infor- 
mation he  obtained  by  his  questions  to  the  applicant.  Among 
the  questions  and  answers  contained  in  this  report  are  a 
numl)er  relating  to  the  physical  condition  of  the  party,  e.  g,^ 
the  condition  of  the  pulse,  the  action  of  the  heart,  breathing, 
expectoration,  the  indications  of  disease  of  the   nervous 
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system,  of  the  lungs,  etc.,  such  as  are  usual  in  examinations 
for  life  insurance.  As  to  all  these  the  examiner  mav  be 
trusted  to  form  his  professional  opinion  from  what  he  can 
discover  by  examination  and  by  such  questions  as  ho  may 
deem  proper.  If  the  applicant  states  the  facts  according  to 
his  best  Igiowledge  and  recollection  he  will  not  be  prejudiced 
by  the  erroneous  conclusion  reached  by  the  exam'iner. 

Taking  the  several  questions  relating  to  liquor,  tobacco 
and  opium  embraced  under  the  general  interrogatory  No. 
16  all  together,  it  must  be  apparent  that  a  li])eral  and  reason- 
able construction  should  be  applied  to  them  and  to  the 
answers  thereto. 

It  can  not  be  supposed  it  was  understood  that  the  ap- 
plicant had  never  taken  liquor  or  opium  and  that  he  was 
ignorant  of  the  taste  of  either.  Such  a  construction 
literally  applied  would  exclude  the  great  mass  of  men  and 
would  reduce  the  ranks  of  any  insurance  organization  to  an 
unprofitable  minimum. 

The  question  to  what  extent  one  uses  liquor  is  rather 
loose  and  indefinite.  We  think  the  company,  propounding 
such  a  question,  should  not  be  permitted  to  give  it  a  close 
and  technical  meaning,  and  that  in  view  of  the  sub-questions 
the  fair  and  reasonable  construction  is  to  im])ly  something 
more  than  an  occasional  or  incidental  use.  There  must  be 
to  some  extent  a  habit,  or  a  custom  in  that  regard.  So  it 
was  held  in  Yan  Valkenburg  v.  A.  P.  L.  Ins.  Co.,  70  N.  Y. 
605.  Hardly  any  ordinary  person  reading  those  questions 
and  answers  would  suppose  that  an  occasional,  not  a 
customary  use  was  intended  either  by  the  questions  or  the 
answers.  • 

Counsel  for  appellant  argue  that  there  is  great  signifi- 
cance in  the  answer  none  in  regard  to  liquor,  and  moderate 
in  regard  to  tobacco,  and  that  an  implication  highly  un- 
favorable to  the  applicant  is  to  be  drawn  therefrom. 

We  think  not ;  ordinarily,  tlie  moderate  use  of  tobacco  im- 
plies a  fixed  habit.  As  a  rule,  the  system  does  not  readily  tol- 
erate it,  and  it  is  only  after  repeated  trials  that  one  can 
moderately  use  it.    Ilence,  a  habit  more  or  less  fixed  is  im- 
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pliefd  from  tbe  statement  of  moderate  use.  Kot  so  in  re- 
gard to  liquor.  The  taste  of  it  is  usually  not  repugnant, 
and  one  may  occasionally  indulge  in  it  without  having  ac- 
quired a  habit  of  doing  so. 

The  Circuit  Court,  in  its  rulings  upon  the  admission  of 
evidence  and  in  giving  and  refusing  instructions,  evidently 
entertained  the  views  above  expressed  as  to  the  true  con- 
struction of  the  application  in  this  respect. 

We  are  of  opinion  that  no  substantial  error  has  inter- 
vened and  that,  therefore,  the  judgment  should  be  affirmed. 


Best  Y,  Wilson. 

1.    Instructions  Given  Orally. — While  the  statute  requires  the  court  to 
nstruct  the  jury  in  writing,  it  is  competent  for  the  jmrties  to  waive  tliis 
requirement,  and  doing  so,  tliey  ai'e  bound  by  their  agreement  to  that 
effect. 

MemorniidnTn. — Action  of  assumpsit.  Appeal  from  a  judgment  ren- 
dered by  the  Circuit  Court  of  Coles  County  ;  the  Hon,  Francis  M. 
Wright,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  A.  D.  1892,  and  Jiffirmed.    Opinion  filed  October  17,  1892. 

Appellant's  Brief. 

On  the  question  of  instructing  orally,  we  cite  Starr  & 
Curtis'  Rev.  Stat.,  )  814,  Sec.  53 :  "  Hereafter  no  judge  shall 
instruct  the  petit  jury  in  any  case,  civil  or  criminal,  unless 
such  instructions  are  reduced  to  vrriting." 

James  B.  Atchison,  attorney  for  appellant. 

"Wiley  &  Neal,  attorneys  for  appellee. 

Opinion  by  the  Court. 

The  plaintiff  brought  an  action  against  the  defendant 
before  a  justice  of  the  peace  to  recover  damages  for  failing 
and  refusing  to  receive  a  lot  of  hogs  as  required  by  the 
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terms  of  a  contract  entered  into  by  the  parties.  The  case 
was  removed  by  appeal  to  the  Circuit  Court  where,  upon  a 
jury  trial,  the  plaintiff  obtained  a  verdict  for  $9G.  A  motion 
for  a  new  trial  was  made  and  the  plaintiff  remitted  821 
of  the  verdict.  Whereupon  the  court  denied  the  motion  for 
a  new  trial  and  rendered  judgment  in  favor  of  the  plaintiff 
from  which  the  defendant  ai)i)ealed  to  this  court.  We  find 
on  examining  the  record  that  upon  the  question  of  fact  as 
to  whetlicr  the  defendant  violated  the  contract  the  evidence, 
though  conflicting,  is  sufficient  to  support  the  verdict. 

The  court  properly  advised  the  jury  by  its  instructions  as 
to  the  law  of  tlie  case.  It  is  objected,  however,  that  the 
instructions  were  given  orally  and  error  is  assigned  thereon, 
but  on  turning  to  the  record  we  find  that  this  was  done  by 
agreement  of  counsel.  Having  so  agreed  the  objection  can 
not  be  considered. 

While  the  statute  requires  the  court  to  instruct  in  writing 
it  is  competent  for  parties  to  waive  the  requirement  and 
thev  must  be  bound  bv  their  af}:reement  to  that  effect.  We 
find  no  error  and,  the  judgment  will  be  affirmed. 
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1.  Drainage  Rights  and  Burdens. — In  respect  to  the  rij^lits  and  bur- 
dens of  drainage,  individuals  hold  their  ownership  in  land  in  accordance 
with  the  natural  conformation  of  the  ground.  The  right  of  the  owner  of 
the  dominant  heritage  to  drainage  is  based  wholly  on  the  principle  that 
nature  has  ordained  such  drainage.  He  may  cast  ujxjn  the  servient 
heritage  such  wator  as  naturally  there  descends,  and  may  in  the  exercise 
of  good  husbandrj^'  collect  such  water  by  ditches  and  discliarge  it  with 
increased  flow  and  in  greater  quantities  upon  the  lower  lands  tlian  would 
in  the  course  of  nature  occur,  provided  it  be  discliargeJ  into  a  natiu*al 
channel  or  watercourse. 

2.  Drainage — Burdens  of  the  Servient  Proprietor. — Tliis  bm-den  the 
owner  of  the  lower  land  must  accept,  but  he  is  not  to  be  burdentnl  with 
or  damaged  by  the  discharge  of  water  upon  liis  premiw^s  tho  flow  of 
which  has  been  by  the  owner  of  the  upper  land  directed  from  its  natural 
course  by  ditches  and  thus  brought  to  his  land,  when  in  the  couree  of 
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njituro  such  water,  but  for  the  artificial  ditches  or  drains,  would  have 
flowed  in  another  direction. 

3.  Right  of  Action — Future  Damages. — Whether  a  right  of  action 
for  damages  occasioned  by  the  overflow  of  water  in  a  ditch  arises  upon 
the  construction  of  the  ditch  within  the  meaning  of  the  statute  of  limita- 
tions depends  upon  whether  the  ditch  is  to  be  regarded  as  a  i>ermanent 
structure.  If  permanent,  the  owner  may  upon  its  construction  institute 
a  suit  for  and  recover  not  only  present  but  future  damages,  and  such 
recovery  will  oi>erate  as  a  bar  to  all  future  actions  by  such  owner  or  by 
any  one  holding  under  or  through  him.  • 

4.  Ditches,  Wheri  Pemianent  Structures— Statute  of  Limitations. — 
When  a  ditch  by  construction  or  by  act  of  tlie  parties  becomes  a  perma- 
nent structure,  a  failure  to  bring  an  action  for  damages  occasioned  by 
it  within  the  statutory  period,  operates  as  a  bar  to  a  recovery  by  the 
owner  or  his  grantees. 

5.  DitcJieSy  \Mien  Permanent  Structures  in  a  Legal  Sense. — The  ques- 
tion as  to  when  a  ditch  is  a  pc»rmanent  structure  in  a  legal  sense  is  not 
to  be  determined  from  a  consideration  alone  of  its  enduring  character,  or 
that,  if  not  changed  by  the  hand  of  man,  it  would  belikely  to  continue  for- 
ever. To  be  permanent  in  a  legal  sense  a  structure  must,  in  addition  to 
being  permanent  or  enduring  within  itself,  bt»  such  that  its  continuation 
is  lawful,  becaase  if  not  lawful  it  is  subject  to  be  removed  or  abated  by 
a  legal  proceeding,  and  therefore  can  not  be  deemed  permanent. 

6.  Nutsanc^y  Wfien  a  Permanent  Source  of  Injury. — A  nuisance  which 
may  be  abated  by  law  is  not  regarded  as  a  permanent  source  of  injuiy,  but 
as  a  continuing  source,  anrf  successive  actions  for  damages  occasioned 
by  it  may  be  maintained  from  time  to  time  as  such  damages  are  inflicted. 

7.  Supreme  Court  Decisions,  Randall  v.  CJoopcr,  59  111.  817,  explained, 
etc. 

Memornn^lnm. — Action  to  recover  damages  for  a  nuisance.  Appeal 
from  a  judgment  rendered  by  the  Circuit  (Jourt  of  Sangamon  County; 
the  Hon.  Jacob  Fouke,  Circuit  Judge,  presiding.  Heard  in  this  court 
at  the  May  tt^rm,  A.  D.  1892.     Opinion  filed  October  17,  1892. 

The  opinion  of  the  court  states  the  case. 

Appellants'  Brief. 

Appolloe  had  no  legal  right  to  change  the  coui-se  of  the 
surface  water  from  2S0  acres,  or  any  part  of  this  hmd,  and 
throw  it  upon  the  hinds  of  appellants,  while  in  a  state  of 
nature  it  ran  in  other  directions,  and  is  liable  for  the  dam- 
age done.  J.,  N.  W.  &  S.  E.  K  E.  Co.  v.  Cox,  91  111.  501; 
Kankakee  &  Seneca  R.  K.  Go.  v.  Horan,  17  Brad.  650; 
Wood  on  Nuisances,  404,  406;  Gould  on  Waters,  Sees.  271 
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and  536;  Winkler  v.  Meister,  ^0  111.  349;  Peck  v.  Harring- 
ton, 109  111.  619. 

"Each  overflow  caused  by  the  negligence  or  want  of 
skill  is  an  independent  wrong,  and  a  cause  of  action  for  the 
damages  resulting  to  crops  or  other  property  of  the  rightful 
possessor  of  the  land  overflowed."  The  judgment  of  lower 
court  was  affirmed,  and,  on  a  "certificate  of  importance," 
went  to  the  Supreme  Court  and  the  judgment  was  by  it 
affirmed.  O.  &  M.  Ky.  Co.  v.  WacUter,  123  111.  440;  C,  B. 
&  Q.  K.  E.  Co.  V.  Schaffer,  26  111.  App.  284. 

"  The  owner  of  the  overflowed  land  may  maintain  suc- 
cessive actions  when,  as  in  the  case  of  the  destruction  of 
crops  from  year  to  year,  the  wrong  does  not  involve  the  de- 
struction of  the  entire  estate  or  its  beneficial  use,  and  the 
injuries  in  different  years  may  be  included  in  a  single  count." 
Gould  on  Waters,  210. 

"  When  successive  actions  lie,  the  statute  of  limitations  is 
not  a  bar  to  an  action  for  the  continued  flooding  of  land 
within  the  statutory  period,  although  the  first  flowage  may 
be  barred.  The  period  of  limitation  does  not  begin  until 
actual  injury  is  suffered.  Where  a  stream  was  obstructed 
wrongfully,  and  several  years  later  this  act  caused  the 
plaintiff's  land  to  be  overflowed,  it  was  held  that  the  stat- 
ute of  limitations  ran  only  from  the  latter  event."  Gould 
on  Waters,  408. 

CoNKLiNG  &  Gkout,  attomcys  for  appellants. 

Appellee's  Brief. 

There  is  no  question  as  to  the  amount  of  testimony  ad- 
duced in  the  trial  of  this  cause ;  indeed,  it  was  voluminous. 
The  doctrine  they  are  doubtless  urging  is  that  "where 
there  is  a  scintilla  of  evidence  in  support  of  a  case,"  it 
should  be  left  to  the  jury.  This  is  a  dangerous  rule,  is 
called  the  old  rule,  and  is  being  departed  from  by  nearly 
every  respectable  court  in  the  Union.  2  Thompson  on 
Trials,  Sees.  2248  and  2249. 

It  was  for  the  trial  court  to  pronounce  the  law,  on  motion 
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to  exclude,  and  to  sav  whether  there  was  anv  evidence  or 
not  in  support  of  material  issues;  for  the  court  to  say 
whether  thei*e  was  a  scintilla  of  evidence  or  not;  for  the 
court  to  say  whether  there  was  evidence  tending  to  prove 
legal  damages.  Greenleaf  s  Ev.,  Sec.  49 ;  1  Thompson  on 
Trials,  Sec.  818. 

''  A  jury  can  not  be  permitted  to  find  there  is  evidence 
of  a  fact,  when  there  is  not  anv.  The  evidence  must  have 
legal  weight.  There  is  no  practical  or  logical  difference 
between  no  evidence,  and  evidence  without  legal  weight."' 
Thompson  on  Trials,  ir>i)4;  Conner  v.  Giles,  70  Me.  132, 
134;  Phillips  v.  Dickson,  85  111.  15. 

B.  Galligan  and  Wm.  F.  IIerndon,  attorneys  for  ap- 
pellee. 

Opiniox  of  the  Court,  the  Hon.  Carroll  C.  Hoggs ^  Jiirlge. 

This  was  an  action  on  the  case,  brought  by  the  apj:)ellants 
to  recover  damages  alleged  to  have  been  occasioned  to  their 
land  and  crops  in  the  years  is  St)  and  1800,  by  water,  ille- 
gally, as  they  claim,  caused  to  flow  upon  their  premises  by 
the  appellee.  The  a])pellee  pleaded  not  guilty  and  that  the 
cause  of  action  did  not  accrue  within  five  vears  next  before 
the  commencement  of  the  suit.  A  jury  was  impaneled,  and 
the  evidence  for  the  appellants  heard,  at  the  close  of  which, 
on  the  motion  of  the  appellee,  the  court  instructed  the 
jury  that  the  evidence  was  not  sufficient  to  entitle  the  plaint- 
iff to  recover,  and  directed  that  a  verdict  for  the  appellee 
be  returned,  which  was  done,  and  judgment  entered  ac- 
cordingly.    This  is  an  appeal  from  that  judgment. 

The  evidence  developed  these  facts :  In  1888,  the  ap- 
pellants purchased  a  body  of  im])roved  and  cultivated  lands 
adjoining,  upon  the  east  and  northeast,  a  large  body  of  like 
lands  belonging  to  appellee.  There  was  then  upon  the 
lands  of  the  appellee  a  ditch,  constructed  by  him  some 
twelve  years  before,  which  passed,  in  a  northeasterly  di- 
rection, through  an  elevation  in  his  lands  to  the  line  of  the 
appellants'  land.     This  ditch  brought  to  and  emptied  upon 
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apj)ellants'  field  the  water  from  some  280  acres  of  appellee's 
land,  which,  in  the  course  of  nature,  would  have  flowed  in  an- 
other direction,  and  not  to  or  upon  the  field  of  the  appel- 
lants. The  ditch,  however,  passed  through  and  collected  the 
water  upon  some  eighty  acres  of  other  land  of  the  appellee, 
the  natural  flow  of  which  was  to  and  upon  the  appellants' 
farm.  In  the  season  of  1889  and  1890,  this  ditch  cast  upon 
the  appellants'  field  the  water  thus  naturally  and  properly 
flowing  toward  it,  and  also  the  water  from  the  other  and 
larger  body  of  land,  which  would  not,  but  for  such  ditch, 
have  flowed  there. 

These  combined  waters  flooded  and  damaged  the  lands 
and  crops  of  the  appellants.  The  appellee  contends  that 
such  facts  did  not  create  a  right  of  recovery  in  the  plaintiff, 
and  this  is  the  sole  question  for  determination.  This  in- 
volves an  examination  of  the  law  governiii^  the  rights  and 
powers  of  landed  proprietors  in  draining  their  lands.  While 
there  may  be  found,  in  the  decisions  of  the  courts  of  other 
States  conflicting  opinions,  we  think  the  state  of  the  law  is 
not  uncertain  in  Illin  )is.  • 

In  our  State,  as  respects  the  rights  and  burdens  of  drain- 
age, individuals  hold  their  ownership  in  land  in  accordance 
with  the  natural  conformation  of  the  ground.  The  right 
of  the  owner  of  the  dominant  heritage  to  drainage  is  based 
wholly  on  the  princi])le  that  nature  has  ordained  such 
drainage.  lie  may  cast  upon  the  servient  heritage  such 
water  as  naturally  there  descends,  and  may,  in  the  exercise 
of  good  husbandry,  collect  such  water  by  ditches  and  dis- 
charge it,  with  increased  flow  and  greater  quantity,  upon 
the  lower  lands,  than  would  in  course  of  nature  occur,  pro- 
vided it  be  discharged  into  a  natural  channel  or  water- 
course. This  burden  the  servient  proprietor  must  accept 
and  provide  against.  The  owner  of  the  lower  lands  is  not, 
however,  to  be  burdened  with  or  damaged  by  the  discharge 
of  water  upon  his  premises,  the  flow  of  which  has  been  by 
the  dominant  proprietor  diverted  from  its  natural  course  by 
ditches,  and  thus  brought  to  his  land,  when  in  the  course  of 
nature  such  water,  but  for  the  artificial  ditches  or  drains. 
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would  have  flowed  in  another  direction,  and  not  upon  his 
land.  Gormley  v.  Sanford,  52  lU.  158;  J.,  N*  W.  &  S.  E.  R. 
R.  Co.  V.  Cox,  91  111.  503 ;  Peck  v.  Harrington,  109  111.  611; 
GroflF  V.  Aukenbrandt,  124  III.  51.  We  reach,  then,  the  con- 
clusion, that  upon  the  construction  of  this  ditch  a  right  of 
action  arose  for  the  recovery  of  any  damage  occasioned  by 
water  improperly  brought  to  and  discharged  by  it  upon  the 
lower  lands. 

Counsel  for  appellee  urge  that  if  such  right  of  action  did 
arise  it  was  for  the  recovery  of  all  damages,  both  present 
and  prospective,  and  that  the  owner  of  the  lands  at  that 
time  might  have  sued  for  and  recovered  all  dam^tges,  past 
and  future,  and  that  such  right  of  action  existed  for  five 
years  and  became  then  barred  by  the  statute  of  limitations, 
and  that  therefore  this  action  can  not  be  maintained. 

Whether  such  right  of  action  for  future  damages  then 
arose  depends  upon  whether  the  ditch  is  to  be  regarded  as  a 
permanent  structure..  If  permanent,  the  then  owner  might 
have  at  once  instituted  suit  for  and  recovered  not  only 
present  but  future  damages,  and  such  recovery  would  have 
operated  as  a  bar  to  all  future  actions  by  such  owner  or  bj^ 
any  one  holding  under  or  through  him.  A  failure  to  bring 
such  action  within  the  statutory  period  would  operate  to 
bar  a  recovery  by  the  then  owner  or  his  grantees.  C.  & 
A.  R.  R.  Co.  V.  Mahr,  91  111.  312;  5  Amer.  and  Eng.  Ency. 
of  Law,  page  20. 

It  then  became  important  to  ascertain  whether  the  ditch 
in  question  was  in  a  legal  sense  permanent.  This  is  not  to 
be  determined  from  a  consideration  alone  of  its  enduring 
character,  or  that  if  not  changed  by  the  hand  of  man  it 
would  likely  continue  forever.  To  be  permanent  in  a 
legal  sense  a  structure  must,  in  addition  to  being  permanent 
or  enduring  within  itself,  be  such  that  its  continuation  is 
lawful;  because  if  not  lawful  it  is  subject  to  be  removed 
or  abated  by  a  legal  proceeding  and  therefore  caji  not  be 
deemed  permanent.  K.  &  S.  R.  R.  Co.  v.  Horan,  131  111. 
288. 

The  ditch  as  constructed  by  the  appellee  extended  through 
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an  elevation  in  his  land,  and  brought  through  this  ridge  or 
elevation,  water  which,  in  the  course  of  nature,  had  its  flow- 
age  in  another  direction. 

It  was  therefore  unlawful  and  an  invasion  of  the  right 
of  the  servient  proprietor,  and  being  so,  constituted  a  nui- 
sance (16th  Amer.  and  Eng.  Ency.  of  Law,  924  to  925)  and 
as  such  was  subject  to  abatement.  C,  B.  &  Q.  R.  R.  v. 
ShaflFer,  124  111.  121. 

A  nuisance  which  may  be  abated  by  law  is  not  regarded 
as  a  permanent  source  of  injury  but  as  a  continuing  nui- 
sance. Successive  actions  for  damages  occasioned  by  it 
may  be  maintained  from  time  to  time  as  such  damages  are 
inflicted.  16  Amer.  &  Eng.  Ency.,  page  986  and  987;  C.  &  E. 
I.  E.  R.  V.  Lord,  118  111.  203;  O.  &  M.  R.  R.  v.  Watcher, 
123  111.  440. 

It  is  true  that  cases  are  to  be  found  where  the  owners  of 
land  have  treated  a  structure  as  a  source  of  permanent 
injury  and  brought  suit  for  and  recovered  both  ])resent  and 
'future  damages,  though  such  structure  was  unlawful  and 
subject  to  abatement  by  legal  action.  When  a  structure  is 
in  its  nature  permanent  it  seems  that  one  damaged  thereby 
may  elect  to  treat  it  as  permanent  in  law,  thougli  he  might 
abate  it  as  a  nuisance  and  may  sue  for  and  recover  dam- 
ages, present  and  prospective.  If  he  does  so  recover  he  is 
to  bo  regarded  as  having  consented  to  its  continuation  and 
both  he  and  others  holding  through  or  under  him  are  denied 
the  right  of  further  suit  for  the  recovery  of  damages. 

These  cases  are  not,  however,  authority  in  support  of  the 
appellee's  plea  of  the  statute  of  limitations,  for  such  actions 
are  not  barred  by  the  operation  of  the  statute  of  limitations, 
but  by  the  application  of  just  and  equitable  principles  of 
estoppel  and  wholly  without  regard  to  any  period  of  time. 
McConnell  v.  Kebbe,  29  lU.  443;  C.  &  E.  I.  R.  R.  v.  Loeb, 
118  lU.  203. 

Recovery  by  subsequent  action  in  such  cases  is  denied  be- 
cause the  party  damaged  sued  upon  and  treated  the  structure 
as  permanent  and  recovered  damages  upon  the  theory  that 
it  was  to  be  maintained  forever. 
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Having  done  so  he  is  held  to  have  consented  to  its  con- 
tinuance and  to  have  been  compensated  therefor  by  the 
assessment  of  f utirre  damages  in  the  first  action.  He  can 
not,  nor  can  any  one  holding  through  him,  be  heard  to  urge 
that  it  is  not  permanent,  upon  familiar  principles  of  estoj)- 
pel.  No  such  prior  action  was  brought  by  any  owner  of 
this  land,  and  for  that  reason  many  authorities  cited  by 
appellee's  counsel  have  no  ai>plic4ition  to  this  case. 

It  must  be  admitted  that  expressions  of  the  court  to  be 
found  in  the  opinion  in  the  case  of  Randall  v.  Cooi)er,  59 
ni.  317,  seem  to  announce  that  when  a  wrongful  act  is 
done  which  produces  an  injury,  a  right  of  action  at  once 
arises  for  the  recovery  of  past  and  future  damages.  In  that 
Case  the  structure  complained  of  was  a  flowering  mill,  law- 
fully constructed  and  consequently  permanent  in  a  legal 
sense.  The  expressions  referred  to  were  not  necessary  to 
the  proper  determination  of  the  rights  of  the  parties  to  the 
case,  and  when  considered  in  connection  witli  the  later 
opinions  of  the  court  Which  we  have  cited,  must  be  given  a 
restricted  meaning.  Such  expressions  must  be  accepted  as 
a  recognition  of  the  right  of  a  party  injured  by  a  wrongful 
act  or  structure  in  its  nature  permanent,  to  elect  to  consider 
the  same  permanent,  and  sue  for  and  recover  damages 
upon  it  as  such. 

If  he  does,  he  and  his  privies  will  be,  as  we  have 
seen,  estopped  from  afterward  asserting  that  the  structure 
is  not  permanent.  Thus  understood,  the  expressions  referred 
to  are  not  in  conflict  with  other  rulings  of  the  Supreme 
Court,  which  we  have  accepted  as  stating  the  correct  rule. 

Counsel  for  appellee  suggest  that  appellants  purchased 
their  land  with  a  permanent  nuisance  existing  upon  it,  and 
are  presumed  to  have  paid  only  the  value  of  the  property 
as  thus  situated,  and  therefore  had  no  riffht  of  action.  This 
might  be  true  if  the  nuisance  was  a  permanent  one.  We 
have  seen  that  it  is  ijot.  It  was  subject  to  abatement  by 
direct  legal  proceeding  to  that  end,  or  successive  recoveries 
of  damages  may  be  resorted  to  to  enforce  its  abatement  by 
the  voluntary  act  of  the  appellee,  to  avoid  such  recoveries. 
C.  &  E.  I.  r'.  R.  Co.  v.  Lord,  118  111.  203. 


Third  District— May  Term,  1892.         301 

C.  &  A.  R.  R,  Co.  V.  Matthews. 

The  presumption,  then,  is,  that  appellants  purchased  in 
view  of  the  rights  thus  given  them  by  law.  The  evidence 
also  tends  strongly  to  show  that  the  appellee  promised  the 
appellants  before  they  received  title  to  the  lands  that  he 
would  be  at  the  expense  of  putting  in  tile  in  ap|)ellants'  land 
to  carry  away  the  water  coming  from  his  ditch,  and  that 
he  failed  and  refused  to  do  so.  This  being  true,  it  seems 
clear  that  appellants  did  not,  as  a  matter  of  fact,  buy  the 
lands  with  the  understanding  that  it  was  subject  to  the 
burdens  imposed  upon  it  by  the  ditch  in  question. 

The  appellee  contends  that,  while  the  proofs  may  show 
that  the  water  coming  from  the  ditch  inflicted  injury  and 
loss  upon  the  appellants,  it  can  not  be  determined  from 
the  evidence  towiiat  extent  such  damages  were  attributable 
to  the  waters  which,  in  the  course  of  nature,  w^ould  not  have 
flowed  there,  and  that  the  appellee  is  only  liable  for  dam- 
ages occasioned  by  such  waters. 

How  far  one  who  thus  causes  injuries  may  demand  the 
exact  ascertainment  thereof  need  not  now  be  detei mined. 
We  think  there  are  data  in  the  evidence  from  which  such 
damages  might  have  been  ascertained  with  reasonable  cer- 
tainty. Aside  from  this,  the  appellants  established,  by  the 
evidence,  the  fact  that  their  legal  right  had  been  violated, 
and  this  entitled  them  to  recover  nominal  damages  and 
costs  in  vindication  of  their  right.  5th  Amer.  &  Eng. 
Ency.  of  Law,  page  4. 

We  are  constrained  to  the  opinion  that  the  case  should 
have  been  submitted  to  the  jury  for  their  decision. 

The  judgment  must  be  reversed  and  the  cause  remanded. 


Chicago  &  Alton  Kailroad  Company  y.  Matthews.         jiS.les 

1.  Negligence — Railroad  Company — Inconsistent  Rules. — A  railroad 
company  had  two  rules,  one  requiring  the  brakenien  to  be  on  top  of  the 
train  when  approaching  a  station,  so  as  to  keep  the  train  under  control, 
and  one  forbidding  the  brakemen  from  being  on  top  of  unusually  high 
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care  when  approaching  bridges  and  viaducts.  It  was  held  that  an 
instruction  advising  the  jury  that  these  rules  were  not  in  conflict  and 
that  they  must  be  construed  together,  was  properly  given. 

2.  Master  and  Servant — Conflicting  Rules — Negligence, — Tlie  rules  of 
a  railroad  company  required  thebrakemen  to  be  on  top  of  the  train  when 
approaching  a  station,  and  also  forbid  their  being  on  toj)  of  very  high 
cars  when  approaching  bridges  and  viaducts.  In  the  case  at  bar,  it  hap- 
pened that  the  train  containeti  a  high  car  and  the  viaduct  was  near  the 
station,  and  while  the  brakeman  was,  under  one  rule,  required  to  be  on 
top  of  the  train,  it  was  his  duty,  under  the  other,  to  avoid  the  high  cars 
as  he  neared  the  viaduct.  Tliere  were  no  lights  and  the  night  was  dark. 
The  court  said  there  was  a  narrow  line  between  his  duty  to  his  employer 
and  a  pro]5er  regard  for  his  own  safety,  and  Jieldy  that  if  the  company  so 
arranged  matters  by  allowing  a  viaduct  at  a  point  where  a  brakeman 
was  requu-ed  to  be  on  top  of  the  train,  and  by  admitting  into  the  train  a 
car  too  high  to  pass  safely  under  the  viaduct,  with  a  brakeman  standing 
upon  it,  and  by  providing  no  light  or  other  warning,  that  it  became 
necessary  for  the  brakeman  to  incur  some  risk  in  performing  his  duty, 
and  if  he,  in  this  seeming  conflict  between  his  duty  and  his  safety,  used 
reasonable  care  and  judgment,  exercising  such  caution  as  a  reasonably 
prudent  man  would,  ordinarily,  under  like  circumstances,  then  the  com- 
pany ouglit  to  compensate  him  for  the  injury  he  received. 

Memorandum. — Action  for  personal  injuries.  Appeal  from  a  judg- 
ment rendered  by  the  Circuit  Court  of  McLean  County;  the  Hon. 
Thomas  F.  Tipton,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  A.  D.  1892,  and  affirmed.    Opinion  filed  October  17,  18d2. 

The  opinion  of  the  court  states  the  case. 

Appellant's  Brief. 

"  If  a  person,  knowing  the  hazards  of  his  employment  as 
the  business  is  conducted,  voluntarily  continues  therein,  with- 
out any  promise  of  the  master  to  do  any  act  to  render  the 
same  less  hazardous,  the  master  will  not  be  liable  for  any  in- 
jury he  may  sustain  therein."  Stafford  v.  C,  B.  &  Q.  R.  Co., 
114  111.  244 ;  Wells  v.  B.,  C.  &  R.  Co.,  56  la.  520;  2  Am.  & 
Eng.  Ry.  Cases,  243 ;  Clark  v.  Richmond,  etc.,  R.,  18  Am.  & 
Eng.  Ry.  Cases,  78  ;  C.  &  A.  R.  Co.  v.  Munroe,  85  111.  25  ; 
Giisen  v.  Erie  R.  Co.,  03  JST.  Y.  449  ;  Rains  v.  St.  L.,  I.  &  M. 
R.,  71  Mo.  164 ;  Devitt  v.  P.  R.  Co.,  50  Mo.  302 ;  I.  C.  R.  Co. 
V.  Neer,  26  111.  App.  356. 

If  he  places  himself  in  a  position  of  hazard  unnecessarily, 
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and  in  disobedience  of  the  rules  of  the  employer,  the  legal 
consequence  is,  he  can  not  recover.  Simmons  v.  Chicago  tfe 
Tomah  R.  Co.,  110  111.  3i0  ;  Abend  v.  T.  H.  &L  R.  Co.,  Ill 
111.  202 ;  Kroy  v.  E,  Co.,  32  Iowa,  45Y  ;  Wood  on  Master  & 
Servant,  Sec.  403,  187-9  ;  Thomas  v.  R.  Co.,  51  Miss.  637 ; 
2  Rorer  on  Railroads,  838 ;  L.  8.  &  M.  S.  R.  Co.  v.  Roy,  5 
Brad.  82 ;  C,  B.  &  Q.  R.  Co.  v.  Smith,  18  Brad.  119 ;  U.  S. 
Rolling  Mill  v.  Wilder,  116  111.  100 ;  Gilsen  v.  Erie  R.  Co.. 
63  N.  Y.  449  ;  Wood  on  Master  &  Servant,  Sec.  383,  et  se<2; 
same,  p.  738. 

"  The  whole  duty  is  not  on  the  railroad  company.  The 
emi)loye  must  give  heed  to  the  notice  and  instructions  given 
him,  and  must  employ  his  senses,  his  reasoning  faculties  and 
his  attention,  alike  for  his  own  safety  and  the  welfare  of  the 
road.  If  he  has  not  been  sufficiently  warned  or  notified  to 
enable  him,  by  proper  attention  and  diligence,  to  learn  where 
the  points  of  danger  are,  then  this  would  be  negligence  for 
which  the  railroad  company  would  be  liable.  On  the  other 
hand,  if  he  has  been  sufficiently  warned  or  notified,  and 
from  inattention,  indiflference,  absent-mindedness,  or  f orget- 
fulness,  he  fails  to  inform  himself,  or  fails  to  take  the  nec- 
essary steps  to  avoid  the  injury,  this  is  negligence,  and  he 
should  not  recover."  ^  Louisville  &  Nashville  R.  R.  Co.  v. 
Hall,  6  Southern  Law  Rep.  277  and  cases  there  cited  ;  Wells 
V.  B.,  C.  &  R.  Co.,  56  Iowa,  520. 

The  rule  invoked  is  also  clearly  expressed  in  the  following 
cases :  E.  St.  L.  Packing  Co.  v.  McElroy,  29  111.  App.  504; 
Day  V.  T.  E.  S.  &  D.  R.  Co.,  42  Mich.  523 ;  A.  T.  &  S.  R.  Co. 
V.  Plunkett  25  Kans.  188 ;  Clark  v.  St.  P.  &  Sioux  City  R. 
R.  Co.,  28  Minn.  128 ;  Goltz  v.  Winona  &  St.  Peter  R.  Co., 
22  Minn,  55 ;  Raines  v.  St.  L.,  I.  M.  &  S.  R.  Co.,  71  Mo.  164. 

William  Brown,  attorney  for  appellant. 

WiLLLAJds  &  Capen.  of  counscl. 

Appellee's  Brief. 

To  receive  and  run  an  unusually  high  foreign  freight  car, 
in  the  night  time,  under  a  bridge  of  dangerous  proximity 
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to  the  top  of  such  car  while  passing  under  the  bridge,  \vitli- 
out  suspending  whipping  straps,  lights,  or  other  well  recog- 
nized danger  signals,  to  warn  the  brakemen  of  the  approach 
to  and  nearness  of  the  bridge,  is  actionable  negligence,  espe- 
cially where  the  bridge  is  located  at  a  point  where  brakemen, 
in  performing  their  duty,  must  of  necessity  be  on  top  of  the 
train  regulating  its  sj^ced  while  passing  through  a  populous 
city,  and  the  bridge  is  so  obscured  by  smoke  and  dust  that 
the  brakemen  are  unable  to  see  or  know  the  exact  location 
of  the  bridge  by  the  use  of  their  senses  unaided  by  such 
danger  signals.  Chicago  &  N.  W.  R.  R.  Co.  v.  Swett,  45 
111.  197;  111.  Cent.  R.  R.  Co.  v.  AVelch,  52  111.  183;  C.  &;  I. 
R.  R.  Co.  V.  Russell,  91  111.  298;  C.  ife  A.  R.  R.  Co.  v.  John- 
son, llf)  111.  2im;,;  Hough  V.  Railway  Co.,  100  U.S.  213;  Balti- 
more, etc.,  R.  R.  Co.  V.  Rowan,  104  Ind.  88;  Louisville,  etc., 
Ry.  Co.  V.  Wright,  115  Ind.  378;  St.  Louis,  etc.,  R.R.Co. 
V.  Irwin,  37  Kans.  7ol;  Shearman  i;  Redfield  on  Xegligence, 
4th  Ed.,  Sees.  198,  200. 

A  servant  is  not  precluded,  as  a  matter  of  law,  from  re- 
covering against  his  master  for  an  injury  suffered  through 
exposure  to  danger  from  a  defect  of  which  he  had  only  a 
general  notice,  if  under  all  the  circumstances,  a  servant  of 
ordinary  prudence,  acting  with  such  prudence,  would  have 
continued  the  same  work  under  the  same  risk.  All  the  cir- 
cumstances must  be  taken  into  account,  and  not  merelv  the 
isolated  fact  of  risk.  It  is  a  question  of  fact  for  the  jur^" 
to  determine  whether  or  not,  under  the  given  circumstances, 
the  servant  acted  with  due  or  ordinary  care  for  his  safety; 
and  it  sliould  be  determined  by  them  with  reference  to  the 
exigencies  of  the  given  occasion,  in  the  light  of  all  the  sur- 
rounding and  attendant  facts  and  circumstances.  Kane  v. 
Northern  Central  Railway,  128  U.  S.  91;  Snow  v.  R.  R.  Co., 
8  Allen,  441;  Patterson  v.  Pittsburg,  etc.,  R.  R.  Co.,  76  Pa. 
St.,  389;  Plank  v.  R.  R.  Co.,  60  N.  Y.  607;  Ilawley  v.  N.  C. 
Ry.  Co.,  82  N.  Y.  370;  Chicago  &  N.  W.  Ry.  Co.  v.  Bay- 
field, 37  Mich.  205;  Devlin  v.  Ry.  Co.,  87  Mo.  545;  Gaynor 
V.  Ry.  Co.,  100  Mass.  208;  Fernandes  v.  City  Ry.  Co.,  52 
Cal.  45;  Railroad  Co.  v.  Stout,  17  Wallace,  657;  L.  S.  &  M. 
S.  Ry.  Co.  V.  Johnson,  135  lU.  647. 
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In  determining  the  question  ot*  contributory  negligence 
of  an  employe  whose  duty  lies  in  the  line  of  danger,  all  the 
circumstances  must  be  considered,  particularly  those  exi- 
gencies which  render  the  prompt  ])erformance  of  his  duty 
necessary.  The  care  required  of  an  employe  is  only  that 
which  laborers  of  ordinary  prudence  would  exercise  under 
like  circumstances.  Lee  v.  Woolsey,  109  Pa.  St.  126;  L.  S. 
&  M.  S.  Ry.  Co.  V.  O'Conner,  115  111.  254. 

Reasonable  care  on  tlie  part  of  a  servant  in  the  perform- 
ance of  his  work,  presupposes  the  performance  by  the 
master  of  his  duty  to  do  all  that  reasonably  lies  within  his 
power  to  protect  the  servant  while  so  engaged.  The  serv- 
ant does  not  assume  any  risk  which  he  might  reasonably 
expect  would  be  properly  guarded  against  by  the  master 
under  the  circumstances.  Pantzar  v.  Mining  Co.,  99  N.  Y. 
368;  Roesner  v.  Hermann,  8  Fed.  Rep.  T82;  Hayes  v. 
Manuf.  Co.,  48  Ilun  (N.  Y.),  407;  Penn  Co.  v.  Backes,  133 
111.  255;  Marwedel  v.  Cook  (Mass.)  28  N.  E.  Rep.  140;  St. 
Ry.  Co.  V.  Williams  (111.),  29  N.  E.  Rep.  672;  Babcock  v. 
r1  R.  Co.,  150  Mass.  467. 

The  yardmaster  and  switchmen  at  Brighton  Park  were 
not  fellow-servants  of  the  appellee.  Rolling  Mill  Co.  v. 
Johnson,  114  111.  57;  Ry.  Co.  v.  Snyder,  117  111.  376;  R.  R. 
Co.  v.  Hoyt,  122  111.  369. 

The  fact  that  an  injury  to  a  servant  was  caused  by  the 
negligence  of  another  servant  of  the  same  master,  does 
not  excuse  the  master  from  liability  therefor,  where  it 
appears  that  the  injury  would  not  have  haj^pened  had  the 
master  performed  his  duty.  Flike  v.  B.  &  A.  R.  R.  Co.,  53 
N.  Y.  549  ;  Ellis  v.  Railroad  Co.,  95  N.  Y.  546 ;  Boyce  v. 
Fitzpatrick,  80  Ind.  526 ;  Elmer  v.  Locke,  135  Mass.  575 ; 
Paulmier  v.  R.  R.  Co.,  34  N.  J.  Law,  151 ;  Johnson  v.  Tele- 
phone Co.  (Minn.),  51  N.  W.  Rep.  225 ;  Grand  Trunk  Ry. 
Co.  V.  Cummings,  106  U.  S.  700 ;  Young  v.  Ry.  Co.,  46  Fed. 
Rep.  160 ;  Griffin  v.  R.  R.  Co.,  148  Mass.  145 ;  Coppins  v. 
R.  R.  Co.,  122  K  Y.  562. 

Benjamin  &  Morrissey,  counsel  for  appellee. 
J.  S.  EwiNG,  of  counseL 
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Opinion  of  the  Cofkt. 

This  case  was  heard  at  a  former  term,  39  111.  App.  541. 
It  is  unnecessary  to  restate  the  facts  as  thej  are  substan- 
tially the  same  as  before. 

The  plaintiff  recovered,  and  the  most  important  question 
is  whether  the  evidence  supports  the  verdict. 

The  rules  of  the  company  require  the  brakeman  to  be  on 
top  of  the  train  when  approaching  a  station  so  as  to  keep 
the  train  under  control,  and  they  also  forbid  brakemen  from 
being  on  the  top  of  unusually  high  cars  when  approaching 
bridges  or  viaducts. 

The  court,  at  the  instance  of  the  defendant  (instruction 
14),  advised  the  jury  that  these  rules  were  not  in  conflict 
and  the  jury  were  thus  given  to  understand  that  they  must 
be  construed  together.  It  happened  that  the  viaduct  was 
near  the  station  in  this  instance  and  while  the  plaintiff  was, 
under  one  rule,  required  to  be  on  top  of  the  train  to  set  the 
brakes,  it  was  his  duty  to  avoid  the  high  car  as  he  neared 
the  viaduct. 

There  were  no  whipping  straps  or  lights  to  advise  him 
of  the  exact  location  of  the  viaduct  and  the  niffht  was  verv 
dark,  but  he  knew  he  was  not  far  from  it,  and  in  doing 
what  he  regarded  as  necessary  in  setting  the  brakes  he  was 
not  unmindful  of  the  viaduct,  but  was  mistaken  either  as  to 
its  exact  location  or  as  to  the  speed  of  the  train,  and  thus 
received  the  injur3\ 

There  was  a  narrow  line  between  his  duty  to  his  em- 
ployer and  a  proper  regard  for  his  own  safety. 

He  felt  bound  to  use  all  practicable  effort  to  set  the 
brakes  and  at  the  same  time  he  was  compelled  to  use 
reasonable  care  for  his  own  protection.  If  the  master  so 
arranged  matters,  by  allowing  a  viaduct  at  a  point  where 
the  brakeman  was  required  to  be  on  top  of  the  train,  and  by 
admitting  into  the  train  a  car  too  high  to  pass  safely  with 
a  brakeman  standing  upon  it,  and  by  providing  no  light  or 
other  warning,  that  it  became  necessary  for  the  brakeman 
to  incur  some  risk  in  performing  his  duty,  and  if  the  brake- 
man  in  this  seeming  conflict   between  his  duty  and  his 
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safety  used  reasonable  care  and  judgment,  exercising  such 
caution  as  a  reasonably  prudent  man  would,  ordinarily, 
under  like  circumstances,  then  the  master  ought  to  com- 
pensate him  for  the  injury.  As  we  understand  the  case 
this  is  all  there  is  of  it  and  the  issue  was  for  the  jury  under 
proper  instructions. 

"Without  discussing  the  evidence  in  detail  we  are  disposecl 
to  say  that  there  is  no  such  want  of  proof  either  in  respect 
to  plaintiffs  care  or  the  defendant's  negligence  as  to  require 
us  to  sot  aside  the  judgment. 

Was  there  any  substantial  error  in  giving  or  refusing 
instructions  ? 

For  the  plaintiff  the  court  gave  nine  instructions,  cover- 
ing four  pages  of  the  printed  abstract;  for  the  defendant 
fifteen,  covering  six  pages.  The  court  also  modified  and 
gave  as  modified  four  other  instructions  for  defendant  and 
refused  to  give  eight  others.  It  would  be  singular  if  in  all 
these  there  appears  no  ground  for  criticism,  and  doubtless 
there  is  some  want  of  accuracy  amounting  to  technical  error. 

But  after  carefully  considering  the  whole  we  are  of  opin- 
ion that  the  rights  of  appellant  were  not  prejudiced  in 
any  appreciable  degree  by  the  action  of  the  court  in  this 
regard. 

We  shall  not  follow  seriatim  the  objections  suggested  in 
the  brief,  and  will  notice  only  such  as  seem  to  us  the  more 
important. 

1st.  It  is  urged  that  the  court  left  it  to  the  jury  to  con- 
strue the  rules  offered  in  evidence.  To  this  it  may  be  an- 
swered that  while  it  was  for  the  court  to  construe  the  rules 
if  a  construction  was  necessary,  still  the  real  question  was 
whether  the  apparently  conflicting  rules  were  to  be  con- 
strued together,  or  rather,  when,  by  reason  of  the  peculiar 
situation  they  seemed  to  conflict,  whether  they  were  to  be 
so  construed.  The  court  advised  the  jury  that  these  rules 
were  not  in  conflict  and  must  be  construed  together,  thus 
placing  the  matter  before  the  jury  to  determine  whether,  in 
complying  with  all  the  rules  as  far  as  the  situation  Avould 
permit,  the  plaintiff  used  proper  care  for  his  own  safety. 
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Of  this  we  think  the  dcfcndunt  could  make  no  just  com- 
plaint. ^ 

2d.  It  is  urged  that  the  court  erred  in  refusing  instruc- 
tions to  the  effect  that  if  the  plaintiff  knew  of  the  proxim- 
ity of  the  viaduct  the  want  of  signals  was  not  important. 
The  substance  of  this  proposition  is  involved  in  the  2d  and 
3d,  and  perhaps  by  implication  in  other  instructions  which 
were  given.  These  refused  instructions  were  somewhat 
loose  and  misleading.  If  the  plaintiff  knew  accurately  where 
he  was  he  could  not  complain  that  there  were  no  signals; 
but  it  is  apparent  that  he  only  knew  he  was  approaching 
the  viaduct  and  that  he  was  not  forgetful  of  it.  Hence  the 
question  recurs  whether,  in  what  he  did,  he  was  unduly  care- 
less of  himself  in  his  effort  to  perform  his  duty  of  setting  the 
brakes;  and  so  it  appears  that  from  whatever  standpoint 
the  case  is  considered,  this  was  the  controlling  question,  it 
being,  as  we  think,  not  a  matter  of  doubt  that  he  was  not 
responsible  for  the  height  of  the  viaduct  or  of  the  foreign 
car,  and  that  he  was  only  bound  to  use  reasonable  care  in 
view  of  a  situation  for  which  the  master  was  responsible. 

3d.  The  2d  refused  instruction  is  in  substance  the  same 
as  the  2d  given  for  defendant. 

4th.  All  that  was  material  in  the  3d  refused,  is  found 
substantially  in  the  14th  and  15th  given,  and  in  the  4th  of 
the  modified  instructions. 

5th.  The  4th  and  5th  refused,  were  imperfect  in  their 
attempted  ai)plication  of  the  rule  of  fellow-servants,  and  there 
was  no  error  in  refusing  them. 

6th.  The  7th  and  8th  were  properly  refused  because  they 
undertook  to  say  that  the  position  of  the  foreign  car  in  the 
train  was  immaterial.  Whether  this  was  so  or  not  was  for 
consideration  of  the  jury,  in  connection  with  the  other  cir- 
cumstances in  proof. 

Two  objections  to  the  rulings  of  the  court  in  admitting 
testimony  are  specified  in  the  brief,  but  they  are  not  noticed 
in  the  argument,  and  it  may  be  assumed  they  are  aban- 
doned. 

Finding  no  substantial  error  prejudicial  to  the  appellant, 
we  are  of  opinion  the  judgment  should  be  affirmed. 
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Herring  et  al.  t.  Ervin  et  al. 

1.  Intoxicating  Liquors — Injuries  Occasioned  by  the  Sale  of— Dam- 
ages.— Under  the  statute  giving  a  remedy  for  injuries  occasioned  by  the 
Bale  of  intoxicating  liquora,  the  family  of  the  inebriate  may  be  injured 
on  their  means  of  support,  although  not  deprived  of  the  bai*e  necessities 
if  life,  and  whatever  lessens  or  impairs  the  ability  of  the  husband  and 
father  to  supply  the  suitable  comforts  which  might  reasonably  be  ex- 
l^ected  from  one  in  his  occupation  and  with  his  capacity  for  earning 
money,  may  be  regarded  as  lessening  or  impairing  tliis  means  of 
support. 

2.  Damages. — In  trials  under  the  act  giving  a  remedy  for  injuries 
caused  by  the  sale  of  intoxicating  liquora  it  is  not  necessary  that  any 
witness  should  jx)int  out  by  his  testimony  any  definite  basis  upon  which 
to  estimate  the  damages.  If  there  is  enough  when  all  the  evidence  is 
considered  to  make  the  inference  reasonably  clear,  the  proof  is  suffi- 
cient. 

Memorandam. — ^Action  for  selling  intoxicating  liquors.  Appeal  from 
a  judgment  for  the  defendants,  rendered  by  the  Circuit  Court  of  McDon- 
ough  County;  the  Hon.  Charles  J.  Scofield,  Circuit  Judge,  presidmg. 
Heard  in  this  court  at  the  May  term,  A.  D.  1892.  Opinion  filed  October 
17,  1892. 

Appellants'  Brief. 

"  Means  of  support,"  in  its  general  sense,  embraces  all  the 
resources  from  which  the  necessaries  and  comforts  of  life 
are  or  may  be  supplied,  such  as  lands,  goods,  salaries, 
Avages,  or  other  sources  of  income.  In  a  limited  sense  it 
signifies  any  resource  from  which  the  wants  of  life  may  be 
supplied.     Meidei  v.  Anthis,  71  111.  246. 

There  is  a  legal  obligation  on  the  part  of  the  husband  to 
support  his  wife;  and  this  support  is  not  limited  to  supply- 
ing the  bare  necessaries  of  life,  but  includes  comforts  and 
whatever  is  suitable  to  the  wife's  situation  and  the  husband's 
condition  in  life;  and  whatever  lessens  or  destroys  the  hus- 
band's ability  to  supply  her  with  suitable  comforts,  to  that 
extent  injures  her  means  of  support,  even  though  she  is  not 
thereby  deprived  of  the  necessaries  of  life.  McMahon  et 
al.  V.  Sankey,  133  111.  643. 

Vol.  XLVIII  24 
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lloans  of  support  relate  to  the  future  as  well  as  to  the 
present.  It  is  enough  that  the  Avife  shows  that  the  sources 
of  her  future  support  have  been  cut  otT,  or  diminislied  below 
what  is  reasonable  and  competent  for  a  person  in  her  sta- 
tion in  life,  and  below  what  they  otherwise  would  have 
been.     ilcMahon  v.  Sankey,  133  111.  644. 

Agnew  &  VosE,  attorneys  for  appellants. 

Bailey  &  Holley  and  Sherman  &  Tunnicliff,  £^ttorneys 
for  appellees. 

Opinion  by  the  Cotot. 

The  plaintiffs  were  defeated  in  an  action  on  the  case 
against  the  defendants,  for  selling  intoxicating  liquors  to 
Thomas  Herring,  the  husband  and  father  of  the  plaintiffs. 

Without  going  into  an  exposition  of  the  evidence  we 
may  state  the  conclusion  which  we  think  legitimately 
flows  from  it,  i.  <?.,  that  the  plaintiffs  were  entitled  to  a 
verdict. 

It  is  clear  that  Thomas  Herring  was  intoxicated  repeat- 
edly as  the  result  wholly  or  in  part  of  liquors  furnished 
him  by  the  defendants,  and  that  in  consequence  thereof  be 
neglectsd  his  affairs  and  wasted  his  time,  wheraby  the  sup- 
port which  the  plaintiffs  would  otherwise  have  received 
and  which  was  their  legal  due,  was  substantially  impaired 
and  diminished. 

According  to  the  interpretations  the  Suprenle  Court  have 
placed  u])on  the  statute  giving  the  remedy  here  sought,  the 
family  of  the  inebriate  may  be  injured  in  their  means  of 
support  although  not  deprived  of  the  bare  necessaries  of 
life. 

Whatever  lessens  or  impairs  his  ability  to  supply  the  suit- 
able comforts  which  might  reasonably  be  expected  from 
one  in  his  occupation  and  with  his  capacity  for  earning 
money  may  be  regarded  as  lessening  or  impairing  their 
means  of  support.     McMahon  v.  Sankey,  133  111.  036. 

In  ileidel  v.  Anthis,  71  111.  246,  the  husband  was  a  farmer — 


Third  District— May  Term,  1892.        371 

Bayles  v.  Burgard. 

as  he  was  in  the  present  case — and  it  was  held  that  if  his 
capacity  to  cultivate  land  was  sensibly  diminished  by  the 
habit  of  drinking,  the  wife  had  a  cause  of  action. 

Here  the  husband  was  a  farmer  living  on  rented  land, 
and  there  could  have  been  no  doubt,  as  we  read  the  evidence, 
that  his  income  was  sensibly  diminished,  to  the  detriment 
of  those  who  were  dependent  upon  him  for  support.  It  is, 
of  course,  difficult  to  say  how  far  the  plaintiffs  were  injured 
by  the  acts  of  the  defendants ;  nor  was  it  necessary  that  any 
witness  should  point  out  by  his  testimony  any  definite  basis 
upon  which  to  make  the  estimate.  If  there  is  enough,  when 
all  the  evidence  is  considered,  to  make  the  inference  reason- 
ably clear,  then  the  proof  is  sufficient.  In  view  of  the  evi- 
dence, we  can  see  no  reason  for  refusing  the  third  instruc- 
tion asked  by  the  plaintiff,  which  reads  as  follows : 

"  3.  The  jury  are  instructed  that  in  determining  what 
facts  are  proven  in  this  case,  they  should  carefully  consider 
all  the  evidence  before 'them,  with  all  the  circumstances  of 
the  transaction  in  question  as  detailed  by  the  witnesses,  and 
they  may  find  any  fact  to  be  proven  which  they  think  may 
be  rightfully  and  reasonably  inferred  from  the  evidence 
given  in  the  case,  although  there  may  not  be  any  direct  tes- 
timony as  to  such  fact." 

The  instructions  given  for  the  defendants  quite  explicitly 
impressed  upon  the  jury  that  the  plaintiffs  were  bound  to 
make  out  their  case,  as  alleged,  by  the  preponderance  of  the 
proof,  and  it  was  proper  that  the  jury  should  have  the  ben- 
efit of  this  instruction  in,  order  properly  to  determine  what 
was  logically  established  by  the  proof.  The  judgment  will 
be  reversed  and  the  cause  remanded. 


Bayles  v.  Bnrgard. 


1.  Belation  of  Master  and  Servant  in  Actions  for  Seduction. — Wliere 
it  appeared  that  a  daugliter,  though  an  adult,  had,  since  arriving  at  her 
majority,  resided  with  her  fatlier  as  one  of  his  family  the  same  as  when 
in  her  minority,  and  liad  since  her  mother's  death,  a  period  of  seven 
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years,  been  his  housekeeper  and  cared  for  his  minor  children,  occa- 
sionally, with  her  father's  consent,  doing  washing  and  other  housework 
away  from  their  home,  etc.,  it  was  held  that  the  relation  of  servant 
to  her  father  was  sufficiently  shown  to  sustain  an  action  for  the  seduc- 
tion of  the  daughter. 

2.  What  is  Necessary  to  he  Shown, — Only  slight  acts  of  service  are 
necessary  to  create  the  relation  of  master  and  servant  when  an  adult 
daughter  resides  with  her  father  so  as  to  enable  him  to  maintain  an 
action  for  her  seduction. 

8.  Loss  of  Service — Constituents  of  the  Action, — Loss  of  service  is  theo- 
retically necessary  to  support  an  action  for  seduction,  but  only  slight 
evidence  of  such  loss  is  required  for  the  reason  that  the  loss  of  the  com- 
fort and  society  of  the  daughter  and  honor  of  the  father  and  the  family 
are  the  real  constituents  of  the  action. 

4.  Special  Verdicts. — Special  verdicts  should  not  be  asked  upon  im- 
material and  inconclusive  actions. 

Memorandnm. — Action  for  seduction.  Writ  of  error  to  the  Circuit 
Court  of  McDonough  County,  to  reverse  a  judgment  of  $750  for  plaintiff 
below;  the  Hon.  Charles  J.  Scofield,  Circuit  Judge,  presiding;. 
Heard  in  this  court  at  the  May  term,  A.  D.  1892,  and  affirmed.  Opinion 
filed  October  17,  1892. 

The  opinion  of  ,the  court  states  the  case. 

Plaintiff's  Brief. 

In  order  for  the  plaintiff  below  to  recover  he  must  show  that 
he  had  the  legal  right  to  control  the  services  of  his  daughter 
at  the  time  of  the  alleged  seduction.  Ball  v.  Bruce,  21  111. 
161;  White  v.  Murtland,  71  111.  250;  Anderson  v.  Kyan,  8 
Gilm.  583.  Plaintiff  must  prove  a  seduction  before  damages 
can  be  awarded  to  him.  Sedgwick  on  Damages,  682;  White 
V.  Murtland,  11  111.  250.  If  a  special  finding  is  submitted 
to  the  court,  which  is  pertinent  to  the  issues  and  necessarily 
to  be  determined  by  the  jury,  the  court  must  give  it  to  the 
jury.  Bent  v.  Philbrick,  16  Kan.  190.  Each  special  finding 
submitted  to  the  jury  should  be  limited  to  a  single  direct 
and  material  controverted  issue  of  fact  and  should  be  so 
framed  as  to  admit  of  a  positive,  direct  and  intelligible 
answer.  Jewell  v.  Chicago,  etc.,  R.  R.  Co.,  54  Wis.  610; 
Carroll  v.  Bohan,  43  Wis.  218;  Rosser  et  al.  v.  Barnes  et  al., 
16  Ind.  502. 
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Breeden  &  SwrrzEB,  and  Agnew  &  Vose,  attorneys  for 
plaintiff  in  error. 

Brief  of  Defendant  in  Error. 

All  that  is  necessary  for  the  plaintiff  to  show  upon  that 
issue  is,  that  he  is  the  father  of  the  girl;  that  she  resided 
with  him  and  performed  services  for  him  at  the  time  the 
alleged  seduction  and  abortion  took  place.  3  Sutherland 
on  Damages,  738;  Anderson  v.  Evan,  3  Oilman,  683;  Ball  v. 
Bruce,  21  III.  161;  Gray  v.  Durland,  51  N.  Y.  424;  Lipe  v. 
Eisenlerd,  32  N.  Y.  221). 

The  court  may  modify  a  question  offered  for  special  find- 
ing by  the  jury,  so  that  the  same  shall  have  reference  to  an 
issue  as  made  by  the  pleadings  in  the  case,  in  regard  to  a 
fact  that  must  be  affirmatively  shown  before  a  verdict  can 
be  sustained.  C.  &  N.  W.  Ry.  Co.  v.  Bouck,  33  111.  App.  123; 
T.  H.  &  I.  Ry.  Co.  V.  Voelker,  31  111.  App.  315;  C.  &  K 
W.  Ry,  Co.  V.  Dunleavy,  129  111.  14G. 

Special  findings  that  are  immaterial,  inconclusive,  those 
which  draw  legal  conclusions  only,  and  those  which  find  the 
evidence  only  and  not  the  fact,  should  not  be  submitted. 
Mays  V.  Foster,  26  Kan.  518;  Peckdolt  v.  Grand  Rapids  & 
C.  R,  R.  Co.,  15  N.  E.  Rep.  686;  Sanders  v.  Weelburg,  107 
Ind.  266;  2  Thompson  on  Trials,  2038;  L.  E.  &  W.  R.  R.  Co. 
V.  Morain,  36  111.  App.  632. 

H.  II.  Harris  and  Pontious  &  Mioket,  attorneys  for 
defendant  in  error. 

Opinion  of  the  Court,  the  Hon.  Carroll  C.  Boggs^  Judge. 

Burgard  obtained  a  judgment  in  the  court  below  against 
Bayles  for  the  seduction  of  an  adult  daughter,  to  reverse 
which  judgment  this  writ  of  error  was  sued  out. 

The  daughter,  though  an  adult,  had,  since  arriving  at  her 
majority,  resided  with  her  father  as  one  of  his  family  the 
same  as  while  a  minor.  Since  her  mother's  death,  and  for  a 
])eriod  of  seven  years,  she  had  been  his  housekeeper  and  cared 
for  his  minor  children.    She  occasionally,  with  her  father's 
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consent,  did  washing  and  other  housework  away  from  their 
home,  her  earnings  on  such  occasions  being  divided  between 
them.  When  the  sexual  intercourse  complained  of  occurretl 
she  was  thus  temporarily  at  the  house  of  Bayles,  by  an 
arrangement  made  by  Bayles  with  the  father. 

The  relation  of  servant  to  the  plaintiff  is,  we  think,  suflB- 
ciently  shown.  Only  slight  acts  of  service  are  necessjirv  to 
create  the  relation  and  sustain  the  right  of  action  for  seduc- 
tion where  an  adult  daughter  resides  with  the  father.  Ball 
V.  Bruce,  21  111.  161;  Greenleaf  Evidence,  2  Vol.,  Sec.  576. 

We  think  there  is  sufficient  evidence  to  uphold  a  venlict 
of  se<luction  by  the  plaintiff  in  error,  and  loss  of  service  to 
the  plaintiff  below,  occasioned  thereby. 

Loss  of  service  is  theoretically  necessary  to  su])port  an 
action  for  seduction,  but  only  slight  evidence  of  such  loss  is 
required,  for  the  reason  that  the  loss  of  the  comfort  and 
society  of  the  daughter  and  of  the  honor  of  the  father  and 
the  family,  are  the  real  constituents  of  the  cause  of  action. 

The  refusal  to  give  instruction  Xo.  7  does  not  warrant  a 
revei*sal. 

The  principle  imperfectly  anijiounced  in  this  instruction 
is  fully  and  correctly  given  in  the  second  instruction  on 
behalf  of  the  plaintiff  in  error.  Nor  was  it  error  to  refuse 
to  submit  the  special  verdict  asked  by  the  ap])ellants. 

Special  verdicts  should  not  be  asked  upon  immaterial  and 
inconclusive  questions. 

The  ultimate  fact,  not  the  evidence  supposed  to  support 
such  fact,  should  be  asked  for.  The  court  might,  we  think, 
have  properly  refused  to  subitiit  each  of  tlie  special  ques- 
tions asked  by  the  ])laintiff  in  error,  and,  as  modified  by 
the  court,  they  were  still  more  favorable  to  the  plaintiff 
than  the  law  warranted. 

We  do  not  find  any  such  error  as  demands  a  reversal,  and 
think  the  judgment  right  upon  the  merits.  It  must  be 
affirmed. 
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Switzer,  Special  Admr.^  etc.,  v.  Kee. 

1.  Implied  Contract  to  Pay  for  Services  Rendered. — ^Wliere  an  aged 
woman,  helpless  from  age  and  disease,  and  in  need  of  assistance  and 
'  nursing,  is,  with  her  consent,  taken  to  the  house  of  her  son  for  such  care 
and  treatment  as  she  required,  it  was  held,  that  while  she  may  not  have 
been  fully  competent  to  make  a  contract  involving  details,  she  evidently 
understood  that  the  services  she  was  to  receive  would  not  be  gratuitous, 
and  a  judgment  for  $1,200  was  sustained^ 

Memorandnm. — Claim  against  the  estate  of  a  deceased  person  for 
services.  Appeal  from  a  judgment  in  favor  of  the  claimant  rendered  by 
the  Circuit  Court  of  McDonough  County,  on  appeal  from  the  Probate 
Court;  the  Hon.  Charles  J.  Scopield,  Circuit  Judge,  presiding.  Heard 
in  this  court  at  the  May  term.  A,  D.  1892,  and  affirmed-  02>inion  filed 
October  17,  1892. 

The  opinion  of  the  court  states  the  ease. 

Appellant's  Brief. 

Where  support  is  furnished  by  parent  to  child  or  child 
to  parent,  there  can  be  no  recovery  for  services  or  sup|)ort 
unless  an  express  promise  to  pay  is  shown.  Faloon  v. 
Mclntyre,  118  IlL  292;  Leidig  v.  Coover's  Exhs,  47  Pa.  St. 
534;  2Beas.(iS.  J.)  141. 

Where  the  relationship  of  parent  and  child  exists,  the  law 
presumes  there  is  no  contract  to  pay  for  support  or  services. 
Miller  V.  Miller,  16  111.  295;  Brush  v.  Blanchard,  18  111.  46; 
Meyer  v.  Temme,  72  IlL  -574;  Oriilin  v.  First  National  Bank 
of  Morrison,  74  IlL  259;  Patterson  v.  Collar,  31  IlL  App. 
340. 

The  ordinary  expressions  of  gratitude  and  statements  of 
a  desire  to  pay  for  services  can  not  be  construed  into  a  con- 
tract Hall  V.  Finch,  29  Wis.  278;  Duffey  et  uL  v.  Duffey, 
44  Pa-  St.  402;  Sculley  v.  Sculley's  Executors,  28  Iowa,  548; 
Coe  V.  Wagner,  42  Mich.  49;  Williams  v.  Hutchini^on,  3  N. 
Y.  312. 

The  condition  of  the  mind  of  the  person  supported,  can 
not  he  shown  for  the  purpose  of  proving  a  conti-act.  .  Peck 
V.  McKean,  45  Iowa,  18;  Smith  v.  Johnson,  45  Iowa,  308. 
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If  a  person  exi)ects  to  receive  compensation  from  one 
source  he  can  not  afterward  claim  it  from  another,  lledrick 
V.  Wagoner,  8  Jones  (N.  C.)  3(50;  Everett  v.  Walker  (X.  C.) 
13  S.  E.  Rep.  8G0. 

Where  the  wife  labors  for  another  person  with  the  hus- 
band's assent  she  is  absolutelv  entitled  to  receive  and  hold 
the  waf^es  from  such  labor.  Ilazelbaker  v.  Goodfellovv,  04 
III  238;  Kase  v.  Painter,  77  lU.  543. 

Agnkw  &  VosE,  attorneys  for  appellant. 

Appellee's  Brief. 

A  contract  by  a  parent  to  pay  for  services  rendered  by  a 
child  may  be  implied  from  circumstances.  Fruitt  v.  Ander- 
son, 12  Brad.  421;  Miller  v.  Miller,  16  111.  2t)G;  Martin  v. 
Wright's  Adm.,  13  Wend,  400;  McGarvey  v.  Hood's  Adm. 
(Iowa),  35  N.  W.  Ilej).  488;  Scully  v.  Scully,  Ex'rs.  28 
Iowa,  548 ;  Cowan  v.  Musgrave,  Ex'r,  35  N.  W  Rep.  (Iowa) 
496. 

Insane  persons  are  liable  for  necessaries  furnished  them. 
La  Rue  v.  Gilkvson,  4  Pa.  St.,  375.  A  child  may  recover 
for  necessaries  furnished  insjine  parent  under  implied  con- 
tract. Fruitt  V.  Anderson,  12  Brad.  421 ;  Reando  v.  ilis- 
play,  90  Mo.  251 ;  Broderick  v.  Broderick,  28  W.  Ya.  378 ; 
Brock  V.  Cox,  38  Mo.  App.  40.  If  a  wife  performs  services 
merely  as  helpmate  and  assistant  to  husband  in  his  business 
or  about  his  affairs,  the  husband  is  entitled  to  receive  the 
pay  therefor.  Flynn  v.  Gardner,  3  Brad.  253;  Cunningham 
V.  Ilanncy  et  al.,  12  Brad.  437. 

Baily.&  Holly,  attorneys  for  appellee. 

Opinion  of  the  Court.  ^ 

The  appellee  filed  a  claim  against  the  estate  of  Mary  Kee, 
deceased,  for  services  rendered  in  taking  care  of  the  decedent, 
during  the  last  two  or  three  years  of  her  life. 

The  case  was  removed  by  appeal  to  the  Circuit  Court 
where  the  issue  was  submitted  to  a  jury  resulting  in  k  ver- 
dict in  favor  of  the  claimant  for  $1,200. 
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The  court  refused  a  new  trial  and  rendered  judgment  on 
the  verdict. 

The  claimant  was  the  son  of  the  deceased  and  the  services 
were  rendered  while  she  was  in  his  house. 

For  a  long  time  after  the  death  of  her  husband,  she  re- 
mained with  a  granddaughter  on  the  homestead.  Becoming 
quite  feeble  and  helpless  from  age  and  disease  she  needed  a 
great  deal  of  assistance  and  nursing,  which  was  rendered  by 
her  children  and  other  persons  living  in  the  neighborhood. 
Finally,  it  was  suggested  to  her  and  to  the  claimant,  by  the 
attending  physician,  that  a  better,  and  indeed,  a  necessary 
arrangement  would  be,  that  she  should  be  taken  to  the  house 
of  the  claimant  for  such  care  and  treatment  as  she  required. 
With  some  reluctance  she  agreed  to  go,  seeing  it  was 
necessary  that  some  better  provision  should  be  made,  and 
that,  as  her  infirmities  were  increasing,  she  could  no  longer 
have  suitable  attention  while  remaining  in  her  own  house. 
She  fully  understood  the  matter,  and  while  nothing  was  said 
'as  to  the  terms,  and  while  she  was  perhaps  not  fully  compe- 
tent at  all  times  to  make  a  contract  involving  details,  she 
evidently  understood  that  the  services  she  was  to  receive 
would  not  be  gratuitous,  and  it  is  quite  as  clear  the  claim- 
ant expected  to  be  paid.  We  do  not  care  to  quote  the  evi- 
dence on  this  point  but  we  are  persuaded  there  is  enough  in 
it  to  warrant  the  jury  in  finding  that  there  Avas  an  expecta- 
tion on  both  sides  that  the  claimant  should  have  proper 
compensation. 

Certainly  she  was  not  residing  with  her  son  as  a  member 
of  his  family  in  the  ordinary  sense  of  the  term. 

While  she  was  able  to  take  care  of  herself  and  long  after, 
she  preferred  to  stay  in  her  own  home — and  when  she  went 
to  her  son's  it  was  for  the  express  purpose  to  be  cared  for  as 
an  invalid  and  for  no  other. 

Her  illness  was  protiucted  and  distressing  and  she  required 
attentions  involving  great  sacrifice  of  time  and  comfort  on 
the  part  of  her  son  and  his  wife.  They  attended  to  her  per- 
sonally and  employed  male  and  female  help  to  take  their 
places  as  far  as  necessary  in  the  duties  of  the  household  and 
farm. 
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The  amount  allowed  by  the  jury  is  quite  within  the  range 
of  the  proof  and,  upon  the  merits,  we  think  the  verdict  was 
right. 

We  find  no  substantial  error  in  the  rulings  of  the  court 
u\xjn  the  trial  and  are  of  opinion  the  judgment  should  be 
affirmed,  which  is  done. 


Stewart  t.  Wood, 

1.  Waste — Deeds  and  Reservations. — A  father  conveyed  land  to  his 
daughter  with  the  followinfj:  reservation  in  the  dee<i :  "  Unto  said  grant- 
ors the  full  and  entire  profits^  use  and'control  of  all  the  above  descril)ed 
premises  during  the  natund  lives  of  said  grantors."  Ten  acres  of  the 
tract  was  timber  land,  upon  which  a  son  cut  and  felled  trees  under  a 
license,  or  by  authority  from  his  father,  the  grantor.  In  action  ag^iinst 
him  for  waste,  the  Circuit  Court  ruled  that  the  j^rantor  in  the  deed  re- 
served, by  the  clause  in  question,  only  a  life  estate,  and  that  the  right  to 
cut  timber  under  it,  was  restricted  to  tlu*ee  purposes:  (1)  such  as  was  nec- 
essary for  improvements  on  the  premises  in  ordinary  repairs:  (2)  a  suf- 
ficient amount  for  ordinary  firewood  for  the  gi*antor,  his  wift?,  and  the 
ti^nantij  thereon  ;  (8)  such  timber  as  was  going  to  decay.  On  appeal,  it 
was  held  to  correctly  state  the  rule. 

2.  Waste — Tlie  American  Ride, — The  American  doctrine  as  to  such 
rights  8(miewhat  enlarges  the  common  law  rule  and  ap])h(»s  in  particu- 
lar cases  only;  as,  if  tlie  estate  be  wholly  wild  and  uncultivated,  a  part 
of  it  may  be  cleared  for  cultivation,  leaving  sufficient  timbi»r  for  the  per- 
manent use  of  the  farm. 

3.  Waste— Defense — Justification. — The  fact  that  the  estate  in  re- 
mainder is  benefited,  or  not  injured,  by  the  acts  of  tlie  tenant  for  life,  is 
always  stated  as  a  justification  for  a  departure  from  the  rule  at  com- 
mon law. 

4.  Waste — Tlie  American  Rule. — Tlie  rule  is  that  whatever  dow  lasting 
damage  to  the  freehold  or  tends  to  the  permanent  loss  of  the  owner  of 
the  fee,  or  destroys  or  lessens  the  value  of  the  inheritance,  is  din^med 
waste. 

5.  Conveyances — Reservation  of  Profits. — A  reservation  in  a  deed  of 
the  "  full  and  entire  profits  "  of  land  for  life  does  not  in  any  correct  sense, 
eitlier  ]K)pular  or  technical,  reserve  any  part  of  the  estate  or  body  of  the 
land  itself,  but  only  the  "profits"  arising  out  of  such  us?  as  may  be 
made  of  the  property  without  impairing  the  freehold  esttite. 

Memorandum.— Action  of  case  for  waste,  with  a  count  in  trover. 
Appeal   from   the   Circuit  Court  of  Morgan  County;  the  Hon.  Cyeus 
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Epler,  Circuit  Judge,  presiding.    Heard  in  this  court  at  the  May  term, 
A.  D.  1892,  and  affirmed.     Opinion  filed  October  17,  1892. 

Appellant's  Statement  of  the  Case. 

In  1886,  Ira  E.  Stewart,  the  father  of  the  two  contending 
parties,  made  a  distribution,  by  deed,  of  his  landed  estate, 
to  his  two  children,  in  each  of  which  he  made,  in  the 
haheiidum  clause,  a  reservation  or  (more  technically  speak- 
ing) an  exception,  which  is  in  the  words  and  figures  follow- 
ing, viz :  "  Reserving,  however,  unto  said  grantors  (Ira  E. 
Stewart  and  wife,  Elizabeth),  the  full  and  entire  profits,  use 
and  control  of  all  the  above  described  premises,  during  the 
natural  lives  of  said  grantors."  Some  twenty  acres  of  tliis 
estate  being  grown  in  timber,  a  fence  row  was  cut,  on  the 
north  line  of  appellee's  and  south  line  of  appellant's  tract. 
Afterward,  and  since  appellee  got  her  deed  from  lier  father 
and  mother,  she  claims  that  appellant  cut  and  felled  timber 
on  the  tract,  on  her  side  of  the  fence  row,  and  hauled  it  off 
in  the  shape  or  rails,  poles,  fire-wood,  etc.  She  sued  in  case 
and  trover.  The  defense  w^as  that  Stewart  had  his  father's 
license,  leave  and  direction  to  cut  these  trees ;  and  that  being 
so,  his  acts  were  such  in  the  cutting  of  the  timber  as  a  ])ru- 
dent  farmer  would  do  with  his  own  land,  having  regard  to 
the  reversionary  interest. 

Appellant's  Brief, 

"  Wliatever  may  pass  bywords  of  grant,  may  be  excepted 
by  like  words,  and  the  same  consequences  attach  to  such  an 
exception  as  would  have  attached  to  such,  had  it  been  a 
grant.  Such  as,  that  it  carries  with  it,  constructively  to  the 
grantor  making  the  exception,  all  the  necessary  means  of 
enjoying  it  or  availing  himself  of  it,"  etc.  2  Washburn  on 
Real  Property,  644. 

Oscar  A.  De  Leuw  and    F.  D.  MoAvoy,  attorneys  for 

appellant. 

•  

Appellee's  Brief. 

Washburn  on  Real  Property  says,  in  Vol.  I,  p.  147,  §  3 : 
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"  Waste,  in  short,  may  be  defined  to  be  Avhatever  does  a 
lastinor  dainao:e  to  the  freehold  or  inheritance  and  tends  to 
the  ])cnnaneut  loss  of  the  owner  in  fee,  or  to  destroy  or 
lessen  the  value  of  the  inheritance."  The  owner  in  fee 
has  sustained  actual  damai^es:  the  action  of  waste  is  main- 
tainabb.  Paga  v.  Davidson,  22  111.  112;  "Wait's  Actions 
and  Defenses,  Vol.  II,  p.  121.  Cutting  timber  is  waste. 
Ibid.,  Vol.  Ill,  p.  62.  An  action  of  waste  is  maintain- 
able against  a  stranger.  Ibid.,  Vol.  II,  p.  112,  and  Vol.  VI, 
p  252. 

Morrison  &  Whitlock,  and  M.  T.  Laymak,  attorneys 
for  appellee. 

Opinion  of  the  Cottrt,  {lie  lion.  Carroll  C.  Boggs^  Judge. 

This  is  an  appeal  from  a  judgment  rendered  in  favor  of 
the  appellee  in  the  sum  of  $34:  in  an  action  on  the  case  in 
the  nature  of  an  action  of  waste  with  a  count  in  trover 
added.  Ira  E.  Stewart  and  wnfe  conveyed  ninety  acres  of 
land  to  the  appellee,  the  deed  containing  this  reservation : 
"  Keserving,  however,  unto  the  grantors  the  full  and  entire 
profits,  use  and  control  of  all  the  above  described  premises 
during  the  natural  life  of  the  grantors."  Ten  acres  of  the 
tract  conveyed  was  timbered  land,  upon  which  the  appellant 
cut  and  felled  trees  under  license  or  by  authority,  as  he 
claimed,  from  Ira  E.  Stewart,  the  grantor  aforesaid.  The 
judgment  was  for  the  damage  thus  done  to  the  reversionary 
estate  of  the  appellee. 

The  Circuit  Court  ruled  that  the  grantor  in  the  deed 
reserved  by  the  clause  in  question  only  a  life  estate,  and 
that  the  right  to  take  and  cut  timber  under  it  was 
restricted  to  three  purposes  :  (1)  Such  as  was  necessary  for 
improvements  on  the  premises  in  ordinary  repairs;  (2)  a 
sufficient  amount  for  ordinary  firewood  for  Ira  Stew^art,  his 
-wife  and  the  tenants  thereon ;  (3)  such  timber  as  was  going 
to  waste  or  decay. 

The  privileges  in  regard  to  cutting  and  felling  trees  thus 
accorded  the  grantor  are  practically  such  as  the  law  awards 
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to  the  owner  of  a  life  estate.  It  is  insisted,  however,  that 
while  such  was  the  rule  at  the  common  law,  that  it  no  longer 
prevails  in  America.  The  American  doctrine  as  to  such 
rights,  somewhat  enlarging  the  common  law  rule,  applies  in 
particular  cases  only;  as,  if  the  estate  be  wholly  wild  ^and 
uncultivated,  a  part  of  it  may  be  cleared  for  cultivation, 
leaving  sufficient  timber  for  the  permanent  use  of  the  farm, 
and  other  like  exceptional  cases,  having  no  similarity  to  the 
case  at  bar.  Even  in  such  exceptional  eases,  the  fact  that 
the  estate  in  remainder  was  benefited,  not  injured,  by  the 
acts  of  the  tenant  for  life,  is  always  ^ated  as  a  justification 
for  the  departure  from  the  rule  at  common  law. 

That  rule  is,  that  whatever  does  lasting  damage  to  the 
freehold,  or  tends  to  the  permanent  loss  of  the  owner  of  the 
fee,  or  destroys  or  lessens  the  value  of  the  inheritance,  is 
deemed  waste,  and  this  rule  has  been  kept  steadily  in  view, 
and  recognized  as  correct  in,  w^e  think,  all  cases  relied  upon 
as  authority  in  support  of  the  more  liberal  American  rule. 
In  support  of  these  views,  see  Wharton,  Eeal  Prop.,  page 
147,  Sec.  3;  C.  &  A.  E.  K.  Co.  v.  Goodwin,  111  111.  273; 
Kent's  Com.,  Yol.  4,  pages  85  and  86. 

It  is,  however,  urged  that  the  particular  words  employed 
in  the  clause  of  reservation,  if  given  their  common  and  pop- 
ular meaning,  would  entitle  the  grantor  to  greater  privileges 
than  the  law  gives  to  the  holder  of  a  life  estate.  We  do 
not  think  so.  A  reservation  of  "  the  full  and  entire  profits  " 
of  land  for  life  does  not,  in  any  correct  sense,  either  popular 
or  technical,  reserve  any  part  of  the  estate  or  body  of  the 
land  itself,  but  only  the  "  profits ''  arising  out  of  such  use  as 
may  be  made  of  the  property  without  impairing  the  free- 
hold estate.  Xo  one  would  suppose  .that  one  having  the 
right  to  enjoy  the  use  and  profits  of  real  property,  might  or 
could  sell  the  property  itself,  or  a  portion  of  it,  as  tim- 
ber growing  upon  it,  and  have  the  proceeds  regarded  as 
"  profits." 

If  the  rights  of  the  grantors  depended  alone  upon  the 
words  of  the  reserving  clause  construed  according  to  the 
common  acceptation  and  meaning  of  the  words  used,  aided 
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in  no  respect  by  the  rules  of  law  fixing  the  rights  of  a  ten- 
ant for  life,  we  do  not  think  privileges  would  be  given  the 
owner  of  the  life  interest  other  than  were  accorded  by  the 
court  below  in  this  case. 

We  think  the  rulings  of  the  Circuit  Court  were  correct, 
and  we  find  abundant  competent  evidence  to  support  the 
finding  of  the  jury. 

The  judgment  must  be  aflirmed. 


Schoen  t.  Schoen. 


1,  Divorce — Instruction  Assuming  a  Conclusion. — Upon  the  trial  of  a 
divorce  suit  upon  a  biU  by  the  husbaml,  charging  desertion,  and  a  crosa- 
biU  by  the  wife,  charging  cruelty,  it  is  error  to  charge  the  jury  tliat  if 
they  beUeve,  from  the  evidence,  that  at  the  times  the  cnielty  as  charged 
in  the  cros^-bill,  are  alleged  to  have  been  committed,  the  wife  was  suf- 
fering from  hysteria  or  other  illness,  and  that  the  tendency  of  her  ill- 
ness was  to  derange,  or  partially  derange,  her  mental  faculties  and  to 
give  her  false  and  imagined  views  and  impressions  of  what  actually  oc- 
curred, and  if  the  jury  further  believe,  from  the  evidence,  that  her  mind 
at  those  times  was  so  affected,  then  these  facts  are  proper  to  be  taken 
into  consideration  by  the  jury,  in  connection  with  all  the  other  evi<lence 
in  the  case,  in  determining  what  degree  of  credibility  should  be  attached 
to  her  testimony  relating  to  such  offenses,  because  it  assumes  a  con- 
clusion which  might  or  might  not  be  deducible  from  the  evidence,  it 
appearing  from  the  evidence  that  appellant  was  in  poor  health  at  times, 
and  tliat,  at  times,  she  was  considerably  excited,  but  there  was  no  evi- 
dence to  show  that  she  was  suffering  from  hysteria,  or  that  her  illness 
w^as  of  such  a  cliaracter  as  to  affect  her  mental  capacity  to  state  truth- 
fully what  occurred. 

2,  Desertion — Reasonable  Cause. —  A  wife  may  for  "reasonable 
cause  "  decline  to  live  with  her  husband,  though  she  may  not'  have 
sufficient  statutory  ground  for  divorce.  In  such  case  she  may  require 
him  to  contribute  to  her  support,  and  so  it  is  error  in  a  proceeding  for 
divorce  on  the  ground  of  desertion,  and  a  cross-biU  alleging  extreme  and 
repeated  cruelty,  to  charge  the  jury  that  as  far  as  relates  to  the  alleged 
acts  of  cruelty,  if  they  believe  from  the  evidence  that  the  wife  did  leave 
the  husband  and  remained  away,  as  charged,  then,  to  justify  such  leaving 
and  absence  on  the  ground  of  cruel  treatment,  the  jury  must  believe  from 
a  preponderance  of  the  evidence,  that  the  husband  actuaUy  committed 


Third  District— May  Term.  1892.  383 

Schoen  v.  Schoen. 

an  act,  or  acts  of  personal  violence  to  her  person,  prior  to  the  time  of 
the  alleged  desertion. 

8.  Divorce — Desertion — Cruelty. — It  is  a  condition  of  the  right  of 
divorce  on  the  ground  of  desertion,  that  the  desertion  was  without  any 
reasonable  cause,  but  it  is  not  necessary  that  there  should  be  personal 
violence  before  the  wife  may  withdraw  from  the  husband.  When  ho 
pursues  a  persistently  unjustifiable  and  wrongful  course  of  conduct, 
which  will  necessarily  and  inevitably  render  her  life  miserable  and  unen- 
durable, she  has  reasonable  cause  for  leaving  him  and  may  interpose 
it  as  an  answer  to  a  charge  of  desertion. 


Mcmornndani. — Divorce.  Appeal  taken  from  a  decree  upon  a  cross- 
bill in  favor  of  the  defendant,  rendered  by  the  C'ircuit  Court  of  Macoupin 
County ;  the  Hon.  Jacob  Fouke,  Circuit  Judge,  presiding.  Ilt^rd  in  this 
Court  at  the  May  term,  A.  D.  1892.     Opinion  filed  October  17,  1802. 

E.  E.  Dorset  and  A.  N.  Yancey,  attorneys  for  appellant. 
R.  B.  Shirley,  attorney  for  appellee. 

Opinion  by  the  Court. 

The  appellee  filed  his  bill  for  divorce  against  the  appel- 
lant charging  her  with  having  deserted  him  without  rea- 
sonable cause  for  two  years  prior  to  the  filing  of  the  bill. 
The  appellee  answered  denying  that  she  acted  without 
reasonable  cause  and  averring  cruel  and  unkind  treatment  as 
an  excuse  for  absenting  herself  from  the  appellant.  She  also 
filed  her  cross-bill  alleging  that  appellant  had  been  guilty 
of  extreme  and  repeated  cruelty,  and  asking  for  a  divorce 
in  her  favor.  To  this  the  appellee  filed  an  answer  denying 
the  matters  alleged  against  him.  The  issues  were  sub- 
mitted to  a  jurj%  and  a  verdict  was  returned  finding  for  the 
appellee  upon  the  original  and  the  cross-bill.  A  motion  by 
the  appellant  for  a  new  trial  was  denied,  and  a  decree  passed, 
granting  a  divorce  to  the  appellee  upon  the  original  bill 
and  dismissing  the  cross-bill. 

The  appellant  assigns  error  upon  the  action  of  the  court 
in  regard  to  various  matters,  but  it  is  not  deemed  necessary 
to  jiotice  all  the  objections  thus  made. 

The  evidence  consisted  mainly  of  the  testimony  of  the 
two  parties. 
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The  appellant,  admitting  in  substance  that  she  absented 
herself  from  the  appellee,  insisted  that  she  was  warranted 
in  so  doing  by  his  treatment  of  her,  and  alleged  that  he  was 
not  only  guilty  of  the  most  unkind  and  abusive  conduct, 
but  of  extreme  and  repeated  cruelty.  He  denied  all  this 
and  insisted  that  his  conduct  was  alwavs  kind  and  consid- 
erate,  but  that  she  was  unreasonable  and  exacting,  and 
that  she  had  no  just  cause  for  leaving  him. 

Complaint  is  now  made  that  the  court  gave  the  following 
instructions  at  the  instance  of  appellee : 

"  First.  The  court  instructs  the  jury  that  if  they  believe, 
from  the  evidence,  that  at  the  times  the  cruelty  charged 
in  the  cross-bill  is  alleged  to  have  been  committed,  Mrs. 
Schoen  was  suffering  from  hysteria  or  other  illness,  and 
that  the  tendency  of  her  illness  was  to  derange  or  partially 
derange  her  mental  faculties,  and  to  give  her  false  and" 
imaginative  views  and  impressions  of  what  actually  occurred, 
and  if  the  jur}'-  further  believe  from  the  evidence  that  the 
mind  of  Mrs.  Schoen  at  those  times  was  so  affected,  then 
these  facts  are  proper  to  be  taken  into  consideration  by  the 
jury  in  connection  with  all  the  other  evidence  in  the  case 
in  determining  what  degree  of  credibility  should  be  at-- 
tached  to  her  testimony  relating  to  such  offenses. 

"  Fourth.  The  court  instructs  the  jury,  as  far  as  relates 
to  the  alleged  acts  of  cruelty,  that  if  they  believe  from  the 
evidence  that  Mrs.  Schoen  did  leave  her  husband,  and  re- 
mained away  from  him,  as  charged  in  the  bill,  then,  to  jus- 
tify such  leaving  and  absence  upon  the  ground  of  cruel 
treatment,  the  jury  must  believe,  from  a  preponderance  of 
the  evidence,  that  her  husband  actuallv  committed  an  act 
or  acts  of  personal  violence  to  her  person  prior  to  the  time 
of  the  alleged  desertion." 

We  think  the  first  instruction  should  not  have  been  given. 
It  assumes  a  conclusion  which  might  or  might  not  be  dedu- 
cible  from  the  evidence.  While  it  appears  that  the  appellant 
was  in  poor  health  at  times,  and  that  at  times  she  was  con- 
siderably excited,  yet  there  was  nothing  to  show  that  she 
was  suffering  from  hysteria,  or  that  her  illness  was  of  such 
a  character  as  to  affect  her  mental  capacity  to  state  truth- 
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fully  what  occurred.  The  jury,  in  their  consideration  of  her 
evidence,  might  possibly  have  felt  a  degree  of  uncertainty  as 
to  how  far  she  may  have  exaggerated  the  facts  by  reason  of 
her  physical  condition,  and  they  might  perhaps  have  found 
some  warrant  for  supposing  that  her  memory  was  at  fault. 
Of  this  they  should  have  been  left  to  judge  without  the 
very  suggestive  intimation  found  in  this  instruction. 

Coming  from  the  court,  it  was  well  calculated  to  deepen 
and  strengthen  any  impression  they  may  have  had  in  regard 
to  it,  and  we  are  of  opinion  the  rights  of  the  appellant  Avcro 
prejudiced  unduly  thereby.  The  testhnony  was  in  such  a 
state  that  it  was  necessary  the  instructions  should  be  accu- 
rate and  free  f rojn  assumption  as  to  any  matter  whereon 
there  was  conflict,  and  especially  as  to  any  point  which  was 
merely  a  matter  of  inference  and  not  of  direct  proof.  We 
think  there  Avas  no  such  evidence  as  to  warrant  us  in  saying 
that  this  instruction  would  not  mislead  the  jury,  and,  on  the 
contrary,  we  are  of  opinion  that  in  the  state  of  proof  shown 
by  the  record  it  was  error  to  give  it. 

The  fourth  instruction  was  erroneous  in  that  it  required 
as  a  justification  for  living  apart  from  her  husband  that  he 
had  "  actually  committed  an  act  or  acts  of  personal  violence 
to  her  person  prior  to  the  time  of  the  alleged  desertion." 

The  wife  may  for  "  reasonable  cause  "  decline  to  live  with 
her  husband,  though  she  may  not  have  sufficient  statutory 
ground  for  a  divorce,  and  in  such  case  she  may  require  him 
to  contribute  to  her  support.  Johnson  v.  Johnson,  125  111. 
510. 

It  is  a  condition  of  the  right  of  divorce  on  the  ground  of 
desertion  that  the  desertion  was  "  without  any  reasonable 


cause." 


It  is  not  necessary  that  there  should  be  personal  violence 
before  the  wife  might  withdraw  from  her  husband. 

When  he  pursues  a  persistently  unjustifiable  and  wrong- 
ful course  of  conduct,  which  will  necessarily  and  inevitably 
render  her  life  miserable  and  unendurable,  she  has  "  reason- 
able cause "  for  leaving  him,  and  may  interpose  it  as  an 
answer  to  his  charge  of  desertion. 

Vol.  XLV1II25 


386 


Appellate  Courts  of  Illinois. 


Vol.  48.] 


Dorsey  v.  Williams. 


It  will  not  do  to  say  that  where  the  wife  is  defending  on 
a  charge  of  desertion,  she  must  show  personal  violence  in 
order  to  sustain  her  allegations  of  reasonable  cause. 

In  this  case  the  wife  averred  much  in  the  conduct  of  the 
husband  that  was  calculated  to  make  her  life  miserable  and 
unendurable — in  addition  to  the  alleged  acts  of  personal  vio- 
lence. Whether  her  allegation  in  this  respect  wjis  true,  if 
there  was  no  violence,  was  for  the  jury  to  determine,  and 
if  true,  whether  it  would  constitute  rciisonable  cause,  was 
also  for  the  jury,  under  proper  instructions. 

It  may,  ])crhaps,  be  said  that  if  the  jury  disbelieved  her 
as  to  the  acts  of  personal  violence  they  would  also  disbelieve 
her  as  to  the  other  matters  of  unkindnessand  ill  treatment, 
but  this  does  not  necessarily  follow. 

The  jury  may  have  thought  she  exaggerated  and  over- 
stated the  occurrences  to  which  she  testified,  and  that,  while 
she  had  not  been  subjected  to  phj^sical  violence,  she  still  had 
reasonable  cause  for  absenting  herself  from  her  husband. 

Had  this  instruction  been  so  drawn  as  to  confine  it  to  the 
issue  arising  on  the  cross-bill,  it  would  be  quite  another 
matter;  but  it  was  not  so  limited,  and  we  can  not  say  that  it 
Avould  not  naturally  be  considered  by  the  jury  as  applicable 
upon  the  issue  arising  on  the  original  bill  also. 

If  so  regarded  by  the  jury  they  wore  certainly  misled  by 
it.  Because  of  this  and  the  first  instruction,  the  decree  will 
be  reversed  and  the  cause  remanded  fur  another  trial. 
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1.  Owners  of  Animals  Engaged  in  a  Common  Undertaking ,  the  Design 
of  Which  is  to  Obtain  an  Award. — ^Wliere  the  owners  of  animals 
are  engaged  in  a  common  undertaking,  the  design  of  which  is  to 
secure  a  sum  of  money  offered  for  a  display  of  all  the  animals  together, 
tliey  will  not  be  classed  as  strangers  in  the  execution  of  the  enterprise; 
privity  with  each  other,  and  a  direct  promise  to  pay  is  not  necessary  to 
en.r.)le  one  to  recover  from  another  money  received  bj'  him  as  his  share 
of  tiie  premium  money. 
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2.  Transfers  of  Properbj  between  Husband  aTid  Tr//e.— Transfers  of 
personal  property  between  husband  and  wife  are  valid  under  the  statute, 
though  not  in  writing,  except  as  against  the  ri^'hts  and  interests  of  third 
persons. 

3.  Trial  by  the  Court — Presumptions. — ^When  a  cause  is  tried  by  the 
court  the  presumption  is  that  only  proper  evidence  was  considered,  and  in 
such  case  the  admission  of  imj)ropor  evidence  will  not  warrant  a  reversal 
if  there  is  suffloient  evidence  to  support  the  judgment. 

Meinornndum. — Action  of  assumpait  for  money  had  and  received.  Ap- 
peal from  a  judgment  in  favor  of  the  plaintitf  for  $108  rendered  by  the 
Circuit  Court  of  Macoupin  County;  the  Hon.  Jacob  Fouice,  Circuit 
Judge,  presiding.  Heard  in  this  court  at  the  May  t«rm,  A.  D.  18D2,  and 
affirmed.     Opinion  filed  October  17,  1893. 

The  opinion  of  the  court  states  the  facts. 

Appellant's  Brief. 

The  statute  provides  that  no  transfer  of  property  between 
husband  and  wife  shall  be  valid  as  against  the  rights  and 
interest  of  any  third  party,  unless  such  transfer  or  convey- 
ance be  in  writing,  acknowledged  and  recorded,  etc.  Re- 
vised Statutes,  Chap.  68,  Sec.  9. 

"A  party  to  a  contract  is  not  liable  thereon  to  third  per- 
sons not  party  thereto,  and  between  whom  and  himself  tliere 
is  no  privity  of  contract."  Eossman  v.  Townsend,  17  Wis.  98. 

"Implied  undertaking  can  not  arise  as  against  one  bene- 
fited by  work  performed  when  such  work  was  done  under 
a  special  contract  with  other  persons."  Walker  v.  Brown 
et  al.,  28  111.  378 ;  Massachusetts  Gen.  Hospital  v.  Fairbanks, 
129  Mass.  78. 

In  America,  as  well  as  in  England,  there  has  been  no  little 
fluctuation  concerning  the  right  of  a  stranger  to  enforce  a 
promise  made  for  his  benefit.  But  it  has  been  held  that  a 
promise  made  by  one  person  to  another  for  the  benefit  of  a 
third  person,  who  is  a  stranger  to  the  consideration  and 
promise,  will  not  support  an  action  as  to  the  latter.  Story 
on  Contracts,  485 ;  Exchange  Bank  v.  Eice,  107  Mass.  37 ; 
Boston  Ice  Company  v.  Potter,  123  Mass.  28;  Carpen  v. 
HaU  et  al.,  29  111.  512. 

A.  N.  Yancey,  attorney  for  appellant. 
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Appellee's  Brief. 

The  action  for  money  had  and  received  may  be  main- 
tained wherever  the  defendant  has  obtained  money  of  the 
plaintiff,  which  in  equity  and  good  conscience  he  has  no 
right  to  retain.  *****  When  money  has  been 
thus  received  the  law  implies  a  promise  to  pay,  notwith- 
standing there  was  no  privity  between  the  parties.  Buckner 
V.  Patterson,  Litt.  Sel.  Ca.  234 ;  Taylor  v.  Taylor  et  al.,  20 
lU.  650. 

K.  B.  Shirley,  attorney  for  appellee. 

Opinion  of  the  Court,  the  Jtlon.  CarroU  C.  Soggs^  Judge, 
A  premium  of  $500  was  awarded  hy  the  St.  Louis  Fair 
Association  for  the  exhibition  of  a  stallion  and  five  of  his 
colts.  The  sucaessf ul  stallion  belonged  to  Capt.  A.  Hulse ; 
the  colts,  one  to  the  appellee,  two  to  the  appellant,  one  to 
a  Mr.  Rigsby,  and  the  other  to  a  Mr.  Cundall.  By  consent 
of  the  owners,  these  animals  were  exhibited  together,  being, 
while  at  the  fair,  in  charge  of  the  appellant,  w^ho  defrayed 
the  expenses  of  all  of  them.  The  colt  of  appellee  was 
accompanied  by  its  dam,  and  while  at  the  fair  the  appellant, 
without  the  knowledge  of  the  appellee,  entered  the  dam  as 
a  competitor  in  the  ''light  roadster"  ring  and  obtained  the 
sum  of  $50,  awarded  as  premium  upon  the  mare.  The 
appellee  claimed  that  the  appellant  received  a  one-sixth  part 
of  the  $500  belonging  to  her  as  the  owner  of  one  of  the 
colts,  and  brought  this,  an  action  upon  the  common  money 
counts,  in  assumpsit,  to  recover  such  one-sixth  portion  and 
also  the  premium  of  $50  awarded  for  the  exhibition  of  the 
mare  in  "  roadster  ring."  A  trial  before  the  court,  without 
a  jury,  resulted  in  a  judgment  in  favor  of  the  appellee  for 
the  amount  claimed,  less  $25  allowed  the  appellant  for  the 
expenses,  his  compensation,  etc.  This  is  an  appeal  from  that 
judgment.  As  to  the  $50  premium  received  by  the  appel- 
lant upon  the  mare,  no  defense  whatever  appears,  nor  is  any 
seriously  urged.  The  appellee  sought  to  show  that  by 
agreement  between  her  husband,  as  her  agent,  and  Capt. 
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Hulse,  the  owners  of  the  animals  exhibited  together  were 
to  pay  the  expenses  and  share  equally  the  premium,  if  a 
premium  was  obtained.  It  may  be  conceded,  however, 
that  the  evidence  does  not  sufficiently  connect  the  appellant 
with  this  arrangement  to  bind  him.  The  appellant  sought 
to  prove  that  Capt.  Hulse  was  the  agent  of  the  appellee, 
and  in  that  capacity  contracted  with  him  to  take  appellee's 
colt  with  the  others  to  the  fair  at  his  (appellant's)  expense, 
the  premium,  if  any,  to  belong  to  the  appellant. 

The  proof,  however,  fails  to  show  that  Capt.  Hulse  had 
authority  to  make  such  contract  for  the  appoUee.  The 
rights  of  the  parties  can  not,  therefore,  be  made  to  depend 
upon  either  of  these  alleged  agreements.  It  appears,  how- 
ever, that  the  premium  a^varded  the  stallion  and  colts  was 
paid  to  Capt.  Hulse,  who  disposed  of  it,  to  quote  his  testi- 
mony, as  follows :  "  I  divided  it  into  six  pieces.  I.  took  out 
the  amount  for  my  horse  and  then  said  to  Dorsey  (the 
appellant),  there  is  six — you  have  charge  of  three.  Here  is 
your  three — the  Williams  colt  and  your  two  colts  is  three. 
Here  is  $250  and  here  is  Eigsby's  money,  take  that  to  him, 
and  Cundall's  I  will  take  to  him."  Hulse  thereupon  paid 
the  appellant,  Rigsby,  one-sixth  and  $250,  being  the  amount 
for  the  two  colts  of  his  own  and  the  colt  of  the  appellee. 
One-third  of  this  $250,  in  the  absence  of  any  agreement  to 
the  contrary,  was  the  money  of  the  appellee,  and  which, 
ex  (Bqiw  et  ionOy  the  appellant  ought  not  to  retain.  We  have 
seen  that  no  agreement  giving  the  appellant  this  money  was 
proven. 

No  reason  is  perceived  why  the  appellee  should  not 
recover  it,  for  which  purpose  assumpsit  for  monej^  had  and 
received  is  the  appropriate  remedy.  Taylor  v.  Taylor,  20 
IlL  650. 

As  the  owners  of  these  animals  were  engaged  in  a  com- 
mon undertaking,  the  design  of  which  was  to  secure  a  sum 
of  money,  offered  for  the  display  of  all  the  animals  together, 
they  are  not  to  be  classed  as  strangers  in  the  execution  or 
completion  of  the  enterprise.  They  were  in  privity  with 
each  other,  and  a  direct  promise  to  pay  would  not  be  neces- 
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sary  to  enable  either  to  recover  from  another  money  re- 
ceived by  the  latter  as  the  share  of  the  former  in  the 
premium  money- 
Appellee  became  the  owner  of  the  mare  and  colt  by 
transfer  from  her  husband,  not  in  writing  and  recorded,  as 
required  by  Sec.  9,  Chap.  68  of  the  Revised  Statutes,  for  which 
reason  appellant  contends  that  appellee  has  no  right  of 
recovery. 

Transfers  of  personal  property  between  husband  and  wife 
are  valid  under  the  statute,  though  not  in  writing,  except  as 
against  the  "  rights  and  interests  of  third  persons." 

The  appellant  has  and  had  no  right  or  intei^st  in  the 
property  to  be  affected  by  the  transfer,  and  as  to  him  the 
statute  has  no  application. 

It  is  strenuously  insisted  that  the  court  received  incom- 
petent testimony,  and  a  reversal  is  asked  for  that  reason. 
Without  conceding  that  this  criticism  upon  this  action  of 
the  court  is  correct,  it  is  sufficient  to 'say,  we  think  there 
is  abundant  evidence  in  the  record  to  support  the  finding 
and  judgment  of  the  court,  if  all  that  is  objected  to  as 
improper  be  rejected,  and  no  doubt  this  was  the  view  of  the 
trial  judge. 

When  a  cause  is  tried  by  the  court  the  pj^esumption  is 
that  only  proper  evidence  was  considered,  and,  in  such  case, 
the  admission  of  improper  evidence  does  not  warrant  a 
reversal  if  there  is  enough  beyond  that  to  support  the 
judgment.  Mer.  Des.  Trans.  Co.  v.  Joesting  et  al.,  89  111. 
152. 
Finding  no  error,  the  judgment  is  affirmed. 


Brand  v.  Lock. 


1.  Jury — Questions  of  Fact. — Where  a  matter  in  controversy  involves 
operations  on  the  Chicago  Board  of  Trade,  and  the  defense  was  that  they 
were  iUegal  transactions  because  of  a  mutual  understanding  that  the 
o{)er}itions  were  mere  speculation  in  the  fluctuations  of  the  market,  etc.  ^ 
and  the  evidence  was  conflicting,  the  jury  might  have  found  either 
w^ay ,  but  having  found  for  the  plaintiff,  their  verdict  was  not  disturbed. 
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Memorandum. — Action  for  money  advanced.  Appeal  from  the 
County  Court  of  Venuilion  County;  the  Hon.  John  G.  Thompson, 
County  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D. 
1892,  and  aliiimed.    Ophilou  iiled  October  17,  1802. 

AppelLek's  Statement  of  the  Case. 

This  suit  was  brought  to  recover  8212.75  advanced  by 
appellee  for  appellant  at  his  request.  The  declaration  was 
on  the  common  counts.  It  apjiears  that  appellee  was 
requested  by  ai)pellant  to  advance  this  sum  to  Lamson  Bros. 
&  Co.  of  Chicago,  whose  agent  appellee  was  and  is.  Lrnnd, 
the  appellant,  owed  Lamson  Bros.  &  Co.  this  amount  of 
money  on  tAvo  deals,  namely,  5,()00  bushels  July  wheat  sold 
April  6th,  and  5,UO0  bushels  sold  April  10th.  In  these 
transactions  ap])ellee  acted  as  the  agent  of  Lamson  Bros. 
It  was  the  intention  of  appellee  -that  appellant  should 
deliver  the  actual  commodity,  and  the  only  option  that 
apjx^llant  had  in  the  matter  was  as  to  the  time  of  delivery, 
he  having  the  entire  month  of  July  in  which  to  deliver. 
It  appears  that  the  ap])ollant  became  alarmed  and  closed 
out  the  deal  of  his  own  motion  before  the  time  for  deliverv. 
This  he  was  given  the  privilege  to  do.  On  these  two  deals 
there  was  a  loss  of  $212.75,  to  the  appellant.  He  told 
appellee  to  advance  this  amount  for  him  and  he  would 
repay  him  on  the  15th,  and  then  afterward  told  him  that 
he  could  not  repay  him  until  after  harvest.  This  the 
appellee  did  as  a  mere  accommodation  to  appellant,  who 
afterward  concluded  that  he  would  not  pay  at  all,  he  claim- 
ins:  that  the  contract  was  illeo:al. 

Appellant's  Brief. 

If  these  sales  and  purchases  were  illegal,  and  appellee  was 
a  party  thereto,  or  had  knowledge  of  such  fraud  or  illegal- 
ity, then  any  money  paid  out  by  him  in  the  furtherance  or 
performance  thereof,  or  any  commissions  earned,  creates  no 
valid  obligations  that  can  be  enforced  by  him.  An  agent 
can  never  recover  compensation  for  services  performed  in 
an  illegal  transaction,  or  in  one  against  public  policy.  Story 
on  Agency,  Sec.  330-314. 
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If  the  contracts  of  sale  or  purchase  were  illegal,  the  ap- 
pellee can  not  recover  for  money  advanced  in  furtherance 
thereof,  or  for  losses  paid  by  him,  for  account  of  appellant. 
Tenney  v.  Footc,  4  Brad.  594;  Ibid  v.  Ibid,  95  111.  99 ;  Coflf- 
man  v.  Young,  20  111.  App.  70;  Tcarce  v.  Foote,  113  111. 
22S. 

• 

"W.  J.  Calhoun,  attorney  for  plaintiff. 

Appellee's  Brief. 

The  defense  of  an  illegal  consideration  is  an  affirmative 
one  and  the  burden  of  proving  it  is  upon  the  defendant. 
Pixley  et  al.  v.  Boynton  et  al.,  79  111.  351 ;  Erwin  v.  Williar, 
110  U.  S.  499 ;  Logan  v.  Brown,  81  111.  415. 

Nor  does  the  fact  that  the  contract  authorized  the  seller 
to  exact  margins  as  security  make  the  contract  illegal.  Cor- 
bett  V.  Underwood,  83  111.  324. 

Frank  Lindley  and  G.  W.  Salmans,  attorneys  for  ap- 
pellee. 

Opinion  by  the  Court. 

The  appellee,  a  grain  commission  broker,  recovered  a 
judgment  against  the  appellant  for  $212.75,  on  account  of 
moneys  advanced  in  certain  operations  on  the  Chicago 
Board  of  Trade.  The  defense  was,  that  the  transactions 
were  illegal,  because  there  was  a  mutual  understanding  that 
no  grain  was  to  be  delivered  or  received,  and  that  in  every 
instance,  the  deal  v^ras  a  mere  speculation  in  the  market 
fluctuations,  without  any  intention  on  either  side  to  receive 
or  deliver  the  commodity,  or  any  part  thereof.  On  this 
point  the  evidence  was  conflicting.  The  jury  might  have 
found  either  way. 

They  chose  to  credit  the  evidence  offered  by  the  plaintiff, 
and  we  find  no  sufiicient  reason  to  say  that  the  verdict 
should  be  set  aside  for  want  of  proof  to  support  it. 

It  was  mainly  a  question  of  good  faith,  for  all  the  deals 
purported  to  be  actual  contracts  for  the  purchase  and 
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delivery  of  grain.     It  is  certainly  not  impossible  that  these 
transactions  were  what  they  seemed  to  be. 

Ng  complaint  is  made  of  the  rulings  of  the  court  during 
the  trial  in  reference  to  the  admission  of  evidence  or  the 
giving  of  instructions.     Let  the  judgment  be  affirmed. 


Daniels  y.  Thompson. 

1.  Contracts  of  Sale — Possession. — ^A  contract  of  sale  which  contains 
a  provision  authorizing  the  vendor  to  resume  the  possession  of  proi:)erty 
placed  in  the  possession  of  the  vendee  upon  the  latter*s  failure  to  make 
payments  set  forth,  or  in  case  the  property  should  be  levied  upon  by 
virtue  of  any  writ,  etc.,  not  acknowledged  and  recorded  as  required  by 
the  chattel  mortgage  act,  is  valid  between  the  parties,  but  invalid  as 
to  judgment  creditors. 

2.  Justice  of  the  Peace — Docket  Entries — Signatures,  etc.— It  is  not 
essential  that  the  signature  of  a  justice  of  the  peace  should  bo  appended 
as  a  verification  of  his  docket. 

Memorand iim .  — Action  of  replevin .  Just ifi cation  under  legai  process. 
Appeal  from  the  CJounty  Court  of  Vermilion  County;  the  Hon.  John  G. 
Thompson,  County  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  A.  D.  1892,  and  affirmed.     Opinion  filed  October  17,  1803. 

The  opinion  of  the  court  states  the  case. 

Appellant's  Brief. 

Appellee  was  seeking  to  justify,  as  an  officer,  under  a  writ 
of  attachnient.  It  was  incumbent  on  him  to  show  that 
he  was  an  officer  de  jure,  Schlencker  v.  Risley,  3  Scam. 
484;  Outhouse  v.  Allen,  72  111.  529;  People  v.  Webber,  89  111. 
347 ;  Gilligan  v.  Stevens,  4  Brad.  401;  Vaughn  v.  Owens,  21 
111.  App.  250.  He  must  further  show,  where  the  goods  are 
claimed  by  a  third  party,  a  writ  regular  on  its  face,  based  and 
issued  upon  a  proper  affidavit  and  bond,  or  where  the  same 
has  passed  into  judgment,  a  writ  based  on  a  judgment  valid 
on  its  face.  Johjison  v.  Hollo  way,  82  111.  334.  A  ])roceeding 
by  attachment  is  in  derogation  of  common  law  and  one 
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seeking  its  benefits  must  bring  himself  strictly  within  the 
statute.  If  he  does  not  the  proceedings  may  be  attacked 
collaterally.  Haywood  v.  Collins,  60  111.  328;  AVaples  on 
Attachment,  page  321,  Sec.  4. 

J,  F.  BucKNER  and  H.  M.  Steely,  attorneys  for  appellant. 

Appellee's  Brief. 

It  is  urged  that  judgment  in  the  attachment  case  was  not 
signed  by  the  justice  of  the  peace.  The  law  does  not  re- 
quire the  justice  to  sign  judgments  in  his  docket  to  make 
them  valid.  Starr  &  Curtis'  Statutes,  Chap.  79 ;  Lancaster 
V.  Lane,*  19  111.  242. 

We  do  not  think  it  necessarj''  for  appellee  to  show  his 
commission  as  constable,  as  a  court  is  presumed  to  know 
all  public  officers  in  civil  affairs  within  its  jurisdiction  and 
will  take  judicial  notice  of  all  civil  oificers  in  the  county  in 
which  it  holds  its  sittings.  Thielmann.  et  al.  v.  Burg,  73111. 
21)3;  Stout  V.  Slattery,  12  111.  102;  Dyer  v.  Flint,  21 
111.  SO;  Thompson  V.  Haskell, 21  111.  215;  Brush  v.  Lemma, 
77  111.  490. 

It  is  urged  by  appellant  that  the  attachment  proceedings 
were  irregular  and  void,  without  jurisdiction,  because  of 
the  irregularity  of  the  affidavit  and  bond  therein,  which  the 
court  permitted  to  be  amended  by  fi.ling  sufficient  affidavit 
and  bond  before  judgment,  which  cured  the  irregularity  in 
that  respect.  Amendments  are  allowed  in  attachment  pro- 
ceedings as  in  other  cases.  Starr  &  Curtis'  Statutes,  Chap. 
11;  Beecher  v.  James,  2  Scam.  402;  Lea  v.  Vail,  2  Scam. 
474 ;  Eoberts  v.  Dunn,  71  111.  40 ;  Chapman  v.  Stuckey,  22 
111.  App.  33. 

The  written  contract  of  sale  between  appellant  and  De- 
belt  was  a  conditional  sale.  It  being  a  sale  on  condition  that 
the  vendor  should  have  a  lien  for  the  price  of  the  goods 
sold,  accompanied  by  a  delivery  of  possession,  it  is  fi'audulent 
and  void  as  to  creditors,  when  not  recorded.  McConnick 
V.  Hadden,  37  111.  370;  Jennings  v.  Gage,  13  HI.  Oil; 
Brundage  v.  Camp,  21  HI.  330;  Thompson  v.  Yeck,  21  111. 
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73;  Ketchum  v.  Watson,  2i  111.  591;  Murch  v.  Wright,  46 
111.  437 ;  Lucas  v,  Campbell,  88  111.  447. 

Mabin  &  Smith,  attorneys  for  appellee. 

Opinion  by  the  Court. 

This  was  an  action  of  replevin  begun  before  a  justice  of 
the  peace  and  removed  by  appeal  to  the  County  Court 
where,  on  a  trial  by  jury,  the  issues  were  found  for  defendant, 
and  judgment  was  entered  accordingly,  from  which  the, 
plaintiff  prosecutes  an  appeal  to  this  court. 

The  defendant  justified  the  taking  as  a  constable,  by  writ 
of  attachment  against  one  Debelt,  in  whose  possession  the 
goods  were  found. 

The  plaintiff  claimed  that  the  goods  belonged  to  him 
originally,  though  he  had  placed  them  in  possession  of  De- 
belt  under  a  written  contract  which  contained  a  provision 
authorizing  him  to  resume  the  possession  upon  failure  of 
Debelt  to  make  certain  payments  therein  set  fortli,  or  in 
case  the  same  should  be  levied  upon  by  virtue  of  any  writ, 
etc. 

This  contract  was  really  a  sale  of  the  goods  on  credit,  and 
was  designed  to  secure  a  lien  to  the  vendor  for  the  unpaid 
purchase  money. 

It  was  not  acknowledged  or  recorded  as  required  by  the 
chattel  mortgage  act,  and  while  it  was  perhaps  valid  for 
the  purjjose  designed  as  between  the  parties,  it  was  invalid  as 
against  a  judgment  creditor.  Murch  v.  Wright,  46  111.  487; 
Lucas  V.  Campbell,  88  111.  447. 

It  is  urged  by  appellant  that  the  court  erred  in  permit- 
'  ting  the  appellee  to  testify  that  he  was  a  constable  and  was 
acting  as  such.  The  testimony  was  objected  to  on  the 
ground  that  the  official  character  of  the  officer  sliould  be 
proved  by  his  commission,  but  the  objection  was  overruled. 
To  this  ruling  no  exception  was  saved  at  the  time,  nor 
was  the  point  made  on  the  motion  for  new  trial.  It  can  not, 
therefore,  be  considered  now. 

It  is  urged,  also,  that  the  court  erred  in  allowing  the  de- 
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fendaut  to  read  to  the  jury  the  docket  of  the  justice  in  the 
attachment  case  because  it  was  not  signed  by  the  justice  of 
the  })eace;  and  the  aitidavit  and  bond  in  the  same  case  be- 
cause they  were  originally  imperfect. 

It  is  not  essential  that  the  signature  of  the  justice  should 
be  appended  as  a  verification  of  his  docket,  and  it  api^ars 
that  the  bond  and  affidavit  were  amendeil  before  the  judg- 
ment was  entered.  So  that  there  was  reallv  no  defect  in 
either  the  docket  or  these  papers,  and  if  it  were  competent 
in  this  form  of  action  to  go  behind  a  w^rit  regular  on  its  face 
under  which  the  officer  justifies  as  a  defense,  there  is  no 
valid  objection  to  the  jurisdiction  in  the  present  instance. 

Assuming,  as  the  defendant  did,  that  it  was  incumbent  upon 
him  to  sustain  his  action  under  the  writ,  by  showing  valid 
preceding  steps,  it  is  clear  that  he  did  so,  and  the  plaintiff 
can  not  coraphiin  of  the  action  of  the  court  in  this  regard. 

Questions  of  fact  arising  in  the  case  need  not  be  discussed, 
as  we  think  the  verdict  is  sufficiently  supported  by  the 
proof.  Whatever  there  was  of  conflict  was  for  the  jury  to 
determine,  and  we  can  not  say  their  conclusion  is  erroneous. 

Some  objection  is  urged  as  to  the  action  of  the  court  in 
giving  an  instruction  asked  for  the  defendant,  and  in  refus- 
ing the  third  and  fourth  asked  by  the  plaintiff. 

As  to  the  former,  it  is  answered  by  what  we  have  already 
said  in  reference  to  the  legal  effect  and  character  of  the 
written  contract;  and  as  to  the  latter,  by  what  has  been  said 
as  to  the  bond  and  affidavit  and  the  justice's  docket  in  the 
attachment  case. 

The  judgment  will  be  affirmed. 


Chicago  &  Alton  B.  B.  Co.  v.  Means. 

1.  Verdicts — Sj>€cial  Findings  and  General  Ferdicf.— Where,  in  an 
action  for  personal  injuries  occasioned  by  a  f aU  which  the  plaintiff  received 
while  a  passenger  on  a  railroad  train  and  from  which  she  was  endeavor- 
ing to  alight  at  a  station  on  the  road,  the  plaintiff  relied  upon«   as  the 
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ground  of  her  right  of  recovering,  the  failure  of  the  company  to  stop  the 
train  a  sufficient  length  of  time  to  enable  her  to  alight  in  safety,  and 
the  jury  upon  a  special  interrogatory  submitted  -to  them  found  that  the 
ti*ain  did  stop  a  reasonable  time  at  the  station,  it  was  Jwld  that,  notwith- 
standing a  general  verdict  for  the  plaintiff,  a  judgment  could  not  be 
sustained  under  the  declaration. 

2.  Verdict  against  the  greater  weight  of  the  evidence. — Where  in  an 
action  for  personal  injurit^s,  caused  by  the  sudden  stopping  of  a  train 
upon  which  the  plaintiff  was  a  passenger,  the  allegations  of  the  decla- 
ration were  supported  by  tlie  testimony  of  the  plaintiff  and  her  ni^ce, 
and  directly  contradicted  by  testimony  of  the  conductor,  engineer  and 
fireman  of  the  train,  and  also  by  two  other  pei*sons  who  were  passengers 
and  in  the  same  coach  with  the  plaintiff  at  the  time  she  received  the 
injury  complained  of,  it  was  Jield  that  the  jury  was  not  warranted  in 
finding  that  the  injury  was  caused  by  the  sudden  and  improper  stopping 
of  the  train. 

Memorandum. —  Action  for  personal  injuries;  Appeal  from  the  Cir- 
cuit Court  of  Logan  County;  the  Hon.  George  W.  Herdman,  Circuit 
Judge.  Heard  in  this  court  at  the  May  term,  A.  D.  1892.  Opinion 
filed  October  17,  1892. 

Appellant's  Statement  of  the  Facts. 

EKzabeth  Means,  a  lady  past  seventy  years  of  age, 
together  with  her  niece,  about  forty-five  years  of  age,  on 
the  24th  of  September,  1890,  became  passengers  on  one  of 
the  trains  of  the  Chicago  &  Alton  road  at  Springfield,  111., 
to  go  to  Elkhart,  in  Logan  County. 

The  train  left  Springfield  about  half-past  8  o'clock  in 
the  evening  and  would  arrive  in  Elkhart  a  little  after  9 
o'clock.  The  ladi-es  were  seated  three  or  four  seats  from  the 
door  of  the  car.  When  the  train  was  approaching  the  sta- 
tion at  Elkhart,  and  after  the  speed  of  the  train  had  begun 
to  slow  down  for  the  station,  the  brakeman  announced  the 
station  of  Elkhart,  and  took  the  large  valise  of  Mre.  Means 
and  carried  it  out  on  the^  steps  of  the  car.  Mrs.  Means' 
niece  having  foUow^ed  the  brakeman  out  of  the  car,  Mrs. 
Means  arose  from  her  seat  while  the  car  was  still  in  motion 
and  walked  to  the  door.  When  the  train  came  to  a  stop 
Mrs.  Means  fell  backward  in  the  aisle  of  the  car  and  received 
an  injury  to  her  hip.  The  verdict  of  the  jury  was  for  the 
plaintiff,  and  damages  assessed  at  $1,400. 


398  Appellate  Couets  of  Illinois. 

Vol.  48.]  C.  &  A.  R.  R.  Co.  v.  M(^ans. 

Appellant's  Brief. 

A  passenger  who  unnecessarily  exposes  herself  to  danger 
by  going  to  a  place  of  danger,  as  attempting  to  leave  a 
moving  train,  where  the  act  contributed  to  an  injury  which 
she  would  otherwise  have  escaped,  can  not  recover.  Illinois 
Central  v.  Green,  81  111.  24;  Chicago  &  Alton  Ry.  Co.  v. 
Becker,  76  111.  31 ;  2  Rcdlield  on  Railways,  224;  0.  &  N.  W. 
R.  R.  Co.  V.  Sweeney,  52  111.  330 ;  C.  R.  I.  &  P.  R.  R.  Co. 
V.  Bell,  Admr.,  70  111.  103 ;  C,  B.  &  Q.  R.  R.  Co.  v.  Van 
Patten,  64  111.  511 ;  Pittsburg  &  Connellsville  Ry.  Co.  v. 
Andrews,  39  IMd.  329 ;  Indianapolis  Ry.  Co.  v.  Rutherford, 
29  Ind.  82 ;  Chicago  &  Alton  v.  Fisher,  31  111.  App.  30; 
Same  v.  Pillsbury,  123  111.  21. 

E.  D.  Blinn,  attorney  for  appellant. 

Appellee's  Brief. 

A  carrier  is  liable  for  injuries  to  passengers  in  its  cars, 
caused  by  a  sudden  jolting  of  the  car  in  starting  or  coming 
to  a  stop  and  in  such  cases  it  is  for  the  jury  to  say  whether  or 
not  the  plaintilf  was  contributorily  negligent  in  rising  from 
the  seat  before  the  train  stopped.  Am.  &  Eng.  Ency.  of  Law, 
Vol.  2,  page  765,  and  authorities  cited;  Phillips  v.  Rensselaer 
&  S.  R.  R.  Co.,  57  Barb.  651;  Wylde  v.  Northern  R.  R.  Co., 
53  N.  Y.  161. 

"Whether  arising  and  attempting  to  alight  while  a  train  is 
in  motion  is  such  contributory  negligence  as' will  bar  a 
recovery,  is  under  all  circumstances  of  the  case  a  question 
of  fact  for  the  jury.  Chicago  &  Alton  R.  R.  Co.  v.  Boni- 
field,  104  111.  223;  L.  E.  &  W.  R.  R.  Co.  v.  Morain,  36  111. 
App.  632;  Illinois  Central  R.  R.  Co.  v.  Ilaskins,  115  111.  300; 
Chicago  &  K.  W.  R.  R.  Co.  v.  Trayes,  33  111.  App.  307; 
Doss  v.  M.,  K.  &  T.  R.  R.  Co.,  59  Mo.  27;  Wyatt  v.  Citizens' 
R.  R.  Co.,  55  Mo.  485;  Kansas  &  G.,  S.  &  L.  R.  R.  Co.  v. 
Dorough  (Supreme  Court  Texas),  10  S.  W,  Rep.  712;  Louis- 
ville, etc.,R.  R.  Co.  v.  Crunk,  119  Ind.  542;  Bucher  v.  N.  Y. 
Central  Ry.  Co.,  98  K  Y.  128;  Penn.  Ry.  Co.  v.  Kilgore,  32 
Penn.  St.  292;  Waller  v.  Hannibal  Ry.  Co.,  83  Mo.   608; 
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Nance  v.  Carolina,  etc.,  Ry.  Co.,  04  N.  C.  G19;  Georgia  Ry. 
Co.  V.  McCurdy,  45  Ga.  288. 

Whether  it  is  negligence  to  alight  from  a  train  while  in 
motion,  is  a  question  of  fact  to  be  decided  by  a  jury  under 
all  the  circumstances,  and  not  of  law  for  the  court.  Chicago 
&  Alton  R.  R.  Co.  v.  Bonilield,  104  111.  223 ;  Pennsylvania 
Co.  V.  Frana,  112  111.  398;  Pennsylvania  Co.  v.  Conlan,  101 
Id.  94;  Indianapolis  &  St,  Louis  R.  R.  Co.  v.  Morgenstern, 
106  Id.  220. 

It  is  not  negligence  per  se  to  attempt  to  alight  from  a 
moving  train.  Louisville  &  Nashville  R.  R.  Co.  v.  Crunk, 
119  Ind.  542;  N.  Y.  Phila.  &  Norfolk  Ry.  Co.  v.  Coulbourn, 
69  ifd.  360;  Doss  v.  M.,  K.  &  T.  R.  R.  Co.,  59  Mo.  27;  Penn. 
Ry.  Co.  V.  Kilgore,  32  Penn.  St.  292;  Railroad  Co.  v.  Murphy, 
46  Texas,  356;  Thompson  on  Trials,  Vol.  2,  Sec.  1684;  2 
Wood's  Railway  Law,  113C»;  Thompson  on  Carriers,  227, 267; 
Beach  on  Contributory  Negligence,  157. 

Beach  &  Hodnbtt,  attorneys  for  appellee. 

Opinion  of  the  Coukt,  The   lion,  Carroll  C.  Boggs^  Judge, 

This  is  an  appeal  from  a  judgment  in  favor  of  the  appel- 
lee in  the  sum  of  $1,400  as  damages  for  personal  injuries 
occasioned  by  a  fall  which  she  received  while  a  passenger 
upon  appellant's  train  from  which  she  was  intending  and 
endeavoring  to  alight  at  Elkhart,  a  station  on  appellant's 
road. 

The  alleged  failure  of  the  appellant  to  stop  the  train  at 
the  station  a  sufficient  length  of  time  to  enable  the  appellee 
to  alight  safely  is  relied  upon  as  the  ground  of  the  right  of 
recovery  under  the  first  and  second  counts  of  the  declara- 
tion. 

The  jury  in  answer  to  the  second  special  question  pro- 
pounded to  them,  found  that  the  train  did  stop  a  reasonable 
time  at  the  station.  Therefore  the  judgment  can  not  rest 
upon  either  of  these  counts.  The  declaration  contains  three 
other  counts  all  substantially  the  same;  the  allegations  of 
each  being  that  the  car  in  which  the  appellee  was  a  passen- 
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ger  was  by  reason  of  the  negligence  of  the  servants  of  the 
apj)elhint  company,  in  stopping  and  handling  the  train  upon 
its  arrival  at  the  station  of  Elkhart,  suddenly  and  violently 
stopj)ed,  jerked,  jarred  and  jolted  and  caused  to  recoil, 
whereby  the  apj)ellee,  when  attempting,  on  invitation  of  a 
servant  of  the  appellant,  to  alight,  was  thrown  with  great 
force  and  violence  upon  the  floor  of  the  car  and  thereby 
severely  injured,  bruised  and  wounded,  etc.,  etc. 

The  allegations  of  these  counts  find  some  support  in  the 
testimony  of  the  appellee,  but  the  only  positive  testimony 
that  the  train  was  stop|)ed  suddenly  and.  violently,  is  that  of 
Elizabeth  Draper,  a  niece  of  the  appellee,  who  was  upon  the 
platform  at  the  station.  In  this  respect  both  are,  however, 
directly  contradicted  by  the  testimony  of  the  conductor,  the 
engineer  and  the  brakeman  of  the  train,  and  also  by  Rachel 
Koscnthal  and  Albert  Jacobs,  both  of  whom  were  passen- 
gers and  in  the  same  coach  with  the  appellee  at  the  time 
she  received  the  fall. 

Rachel  Rosenthal  testified  that  she  had  traveled  fre- 
quently on  this  road  and  other  roads,  and  that  the  stop  made 
by  the  train  at  the  time  in  question  was  not  different  from 
the  ordinary  stops  nor  in  any  way  unusual.  That  she  (the 
witness)  was  not  thrown  forward  nor  backward  nor  in  any 
way  afl'ected  by  it. 

Mr.  Jacobs  testified  that  he  saw  the  appellant  in  the  car  and 
saw  her  fall;  that  the  train  stopped  as  usual  and  in  such  a  man- 
ner as  not  to  jolt,  jar  or  affect  him  in  any  way.  The  alle- 
gation that  the  train  stopped  suddenly  and  violently  is  not 
supported  by  the  evidence,  but  is  against  the  greater  weight 
of  the  testimony.  It  is  not  comi)lained  that  any  employe 
of  the  appellant  was  incompotent  to  perform. his  duties  and 
the  proof  amply  shows  tliat  the  train  was  well  equipped  with 
the  best  and  safest  appliances  for  stopping  and  control- 
ling trains. 

The  appellee  at  the  time  was  of  the  age  of  seventy  years. 
She  occupied  a  chair  some  four  or  five  seats  distant  from 
the  door  of  the  car  and  had  with  her  a  valise. 

She  was  accompanied  by  her  niece,  a  lady  of  about  forty 
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j^ears  of  age,  who  occupied  a  seat  near  the  door.  Both  in- 
tended to  alight  at  Elkhart,  where  another  niece  of  the  ap- 
pellee, whose  testimony  we  have  referred  to,  was  awaiting 
them.  The  niece  who  was  in  the  car  with  the  api)ellee, 
was  not  produced  as  a  witness.  The  appellee's  account  of 
the  occurrence  is  as  follows :  "  I  set  mv  valise  on  the  seat 
with  me.  When  they  called  the  name  of  tlie  station  at 
Elkhart,  when  the  train  was  kinder  slowing  up  like,  the 
conductor  or  porter,  I  don't  know  which,  came  along  and 
picked  up  my  valise.  I  told  him  not  to  take  them 
until  the  train  stopped,  and  they  started  on  with  it,  and 
after  a  while,  my  niece  got  up  and  went  out.  The  porter, 
or  conductor,  with  my  valise,  went  out  of  my  sight;  i;iy 
niece  went  on  out,  and  I  started  to  go  out,  and  the  train 
was  kinder  slowing  up  like  ;  I  kind  of  held  on  to  the  seats 
until  I  thought  I  pould  reach  the  door.  Just  as  I  let  go  of 
the  seat  to  reach  the  door,  the  cars  came  together,  and  I 
fell  backward  on  the  floor,  between  the  seats." 

Upon  cross-examination  she  stated  that  "  she  knew  the 
cars  was  in  motion  when  she  left  her  seat,  and  she  had 
about  got  to  the  door  when  the  car  stopped  and  she  fell 
backward.  That  she  was  not  very  active,  that  one  of  her  age 
could  not  be  ex]>ected  to  be,  but  that  she  got  about  pretty 
well."  Thus  it  is  seen  that  the  attempt  of  the  appellee  to 
reach  the  door  while  the  train  was  in  motion,  directly  con- 
tributed to,  if  it  was  not  the  sole  cause  of,  the  fall,  and 
of  the  consequent  injuries.  While  passing  along  the  aisle 
she  supported  herself  against  the  motion  of  the  train  by 
clinging  to  the  arms  of  the  seats  until  she  thought  she  could 
let  go  and  maintain  an  upright  position  by  her  own 
strength,  long  enough  to  reach  the  door.  Just  as  she  did 
let  go  of  the  seat,  the  train  stopped,  and  she  fell ;  a  result 
quite  likely  to  occur,  even  had  she  been  a  much  younger 
and  more  active  person.  Her  acts,  when  her  age  is  con- 
sidered, seem  to  us  to  have  been  very  imprudent.  Was  she 
invited  to  take  the  course  she  did  ?  The  appellee's  counsel 
urge  that  she  was  invited  by  an  employe  of  the  company 
to  attempt  to  alight  while  the  train  was  in  motion.    While 
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the  train  was  in  motion,  the  brakoman  called  the  name  of 
the  station  at  which  she  was  to  alii2:ht.  but  she  remained  in 
her  seat,  and  it  is  not  cluimed  that  she  understood  that  it 
was  her  duty,  or  tliat  she  was  expected  or  invited  to  arise 
when  or  because  the  name  of  the  station  was  called.  It 
was  the  duty  of  the  ap])ellant  to  give  ]>assengers  reasonable 
notice  of  the  approach  of  the  train  to  the  station,  in  oixler 
that  those  who  were  to  ah^ht  thea^e  miirht  1x3  advised  and 
be  ready  to  leave  the  train  when  it  came  to  a  stop.  Dawson 
V.  L.  &  X.  R.  R.,  11  Amer.  and  Eng.  R.  R.  Cases,  134. 

The  brakeman,  while  the  train  was  in  motion,  passed 
through  the  car  and  took  valises  belonging  to  the  appellee 
and  others  who  intended  to  leave  the  car,  and  carried  them 
out  upon  the  platform. 

Counsel  for  appellee,  who  have  furnished  us  with  a  very 
interesting,  able  and  exhaustive  brief  and  argument,  suggest 
that  the  act  of  the  brakeman  in  taking  the  valise  of  the  ap- 
pellee ought  reasonably  be  construed  as  an  invitiition  to  her 
to  follow  him  out  of  the  car. 

As  to  this  it  is  sufficient  to  say  that  the  appellee  did  not 
so  receive  it.  Her  testimony  is :  "  The  conductor  or  porter 
came  along  and  picked  up  my  valise;  I  told  him  not  to  take 
my  valise  until  the  train  sto])]X}d,  but  he  went  on  with  it. 
After  a  while  my  niece  got  up  and  went  out.  I  thought  I 
must  go,  and  I  started  to  go  out,"  etc.  The  action  of  the 
niece  seems  to  have  been  the  real  cause  of  the  attem})t  of 
the  appellee  to  leave  the  train. 

In  our  opinion  the  jury  were  not  warranted  in  finding 
that  the  appellee  was  injured  by  reascm  of  a  sudden  and 
imj)roper  stopping  of  the  train,  as  charged  in  the  declara- 
tion, nor  do  we  think  it  sufficiently  shown  that  in  attempt- 
ing to  leave  the  train  while  it  was  in  motion,  the  apj)ellee 
was  acting  as  upon  the  invitation  of  a  servant  of  the  appel- 
lant. 

For  the  reasons  indicated  the  judgment  must  be  reversed 
and  the  cause  remanded. 
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Cillett  T.  Taylor. 

1.  Practice — Authentication  of  Records. — A  record  of  the  commis- 
sioners of  liigliways  offered  in  evidence,  for  the  purpose  of  showing  au- 
thority for  digging  a  ditch  in  the  highway,  w^hich  is  not  authenticated 
by  tlie  signature  of  the  president  of  tiie  board  as  required  by  the  statute, 
is  not  admissible. 

2.  Record  of  Proceedings — Recitals  of  Former  Proceedings. — ^When 
a  record  of  an  order  rehed  upon  contains  a  mere  recital  that  upon  a  for- 
mer occasion  certain  proceedings  were  had,  and  when  that  occasion  was 
and  who  was  present  not  appearing,  it  was  lield  insufl&cient. 

Memorandnm. — Trespass  for  filling  a  ditch.  Appeal  from  a  judgment 
for  the  defendant  rendered  by  the  Circuit  Court  of  Logan  County;  the 
Hon.  George  W.  Herdman,  Circuit  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  A.  D.  1893,  and  affirmed.  Opinion  filed  October 
17,  1892. 

Statement  of  the  Case. 

The  plaintiff  offered  to  introduce  in  evidence  a  record, 
identified  by  Mr.  Davis,  town  clerk,  under  date  of  July  25, 
1891,  as  the  record  of  the  commissioners  of  highways  of 
Elkhart  township,  as  follows : 

"July  25,  1891,  present,  Henry  Ostermeier,  Robert  Tm*ley;  absent, 
C.  Q.  Taylor. 

**  Met  in  regular  meeting  and  they  talked  the  matter  over  concerning 
John  P.  Gillett  cleaning  out  the  open  ditch  along  the  side  of  the  road 
running  from  Elkhart  to  Mt.  Pulaski,  on  the  north  side  of  section  16  in 
said  Elkhart  township,  and  there  agreed  that  they  had  given  their  con- 
sent for  said  John  P.  Gillett  to  open  up  or  clean  out  said  open  ditch  for 
the  purpose  of  an  outlet  for  his  tile  drain  from  his  ponds  in  pasture. 

Attest:  Wm.  H.  Davis, 

Clerk  of  the  Board." 

To  the  introduction  of  which  the  defendant  objected,  and 
the  court  sustained  the  objection.     The  plaintiff  appealed. 

Appellant's  Brief. 

Technical  precision  in  matters  of  form  can  not  be  regarded 
in  entries  of  clerks  of  commissioners  of  highways.  County 
Court  of  Madison  Co.  v.  Eutz,  03  111.  65 ;  Bliss  v.  Harris, 
70  111.  343 ;  Brennan  v.  Shinkle,  89  111.  604. 
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The  statute  does  not  make  it  essential  to  the  validity  of 
the  record  that  the  president  should  sign  it. 

E.  D.  BuNN,  attorney  for  appellant. 

Appellee's  Brief. 

Ko  official  business  can  be  transacted  by  hio-hwav  com- 
missioners  except  at  a  regular  or  s])ecial  meeting  of  the 
board.  Section  10,  Roads  and  Bridges  Act ;  Chaplin  v. 
Highway  Commissioners,  129  111.  651. 

License  to  flow  land  must  be  in  writing.  Johnson  et  al. 
V.  Rea,  12  Brad.  331 ;  Stoildard  v.  Filger,  21  III.  App.  560; 
Woodward  v.  Seely,  11  111.  157;  Tanner  v.  Yolentine,  75 
111.  624. 

The  hit^hway  comrai^ioners  had  no  power  to  grant 
away  a  part  of  the  public  highway  to  drain  appellant's  land. 
Johnson  v.  Rea,  12  Brad.  336;  P.,  Ft.  W.  &  C.  R.  R.  Co.  v. 
Rich,  101  111.  157. 

To  maintain  trespass  the  pljiintiff  must  have  possession. 
Dean  v.  Comstock,  32  111.  173 ;  St.  Louis,  Vandalia  &  Terre 
Haute  R.  R.  Co.  v.  Town  of  Summit,  3  Brad.  155 ;  Cook  v. 
Foster,  2  Gilm.  655 ;  McCormick  v.  Iluse,  66  111.  315. 

If  appellant  acted  as  the  agent  for  the  higliway  commis- 
sioners in  digging  the  ditch,  he  can  not  maintain  this  suit. 
1  Chitty,  PL  6 ;  Gunn  v.  Cantine,  10  Johns.  388. 

The  right  to  dig  and  maintain  such  a  ditch,  is  such  a  right 
and  interest  in  the  land  that  it  would  have  to  be  created  by 
deed,  and  could  not  be  given  by  parol.  It  is  an  easement, 
and  must  be  governed  by  the  law  bearing  upon  the  convey- 
ance of  such  rights.  Woodward  v.  Seely,  11  111.  157 ;  Tanner 
V.  Volentine,  75  IQ.  624 ;  Kuhlman  v.  Ilecht,  77  lU.  570 ; 
Forbes  v.  Balenseifer,  74  111.  183;  Kamphouse  v.  Gaflfner, 
73  HI.  454 ;  St.  L.  Stock  Yards  v.  Wiggins  Ferry  Co.,  102 
111.  520. 

Beach  &  Hodnett,  attorneys  for  appellee. 

Opinion  by  the  Court. 

Appellant  sued  appellee  in  trespass  for  filling  up  a  cer- 
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tain  ditch  which  appellant  had  opened  up  in  the  higlnvay. 
The  appellee  was  one  of  the  highway  commissioners  and 
had  been  placed  in  charge  of  the  highway  where  this 
ditch  was,  and  being  of  the  opinion  that  it  was  not  properly 
there,  he  caused  it  to  be  filled.  Thereupon  appellant  caused 
it  to  be  again  opened,  and  in  this  suit  he  sought  to  recover  the 
expense  of  reo])ening  the  ditch.  It  appears  that  aj)pellant, 
being  the  owner  of  certain  lands  near  the  highway,  had 
laid  a  tile  drain  for  the  purpose  of  draining  his  land  into 
the  highway,  but  he  did  not  own  the  lands  on  either  side  of 
the  highway  at  the  point  where  the  ditch  was  opened. 
There  was  a  tile  drain  then  in  the  hi<j:liwav;  but  it  was  too 
small  to  carry  off  the  water  from  aj)pellant's  drain.  lie 
sought  to  prove  that  he  had  lawful  authority  from  two  of 
the  commissioners  to  dig  the  ditch,  and  that  he  had  such  an 
ownership  or  possessory  right  therein  as  would  enable  him 
to  maintain  trespass  for  an  injury  fo  the  same.  We  do  not 
care  to  discuss  the  question  whether  he  had,  according  to 
his  own  claim,  such  an  interest  as  would  be  necessary  to 
support  the  action. 

The  Circuit  Court  excluded  the  record  e\'idence  which  he 
sought  to  introduce  to  show  his  authority  for  digging  the 
ditch,  and  this  necessarily  ])revented  him  from  recovering. 
He  now  assigns  error  upon  this  ruling  of  the  court. 

The  record  thus  offered  was  not  authenticated  bv  the  siff- 
nature  of  the  president  of  the  board,  as  the  statute  requires, 
and  was  not  a<lmissible  for  that  reason. 

Again,  it  does  not  appear  that  an  order  was  then  made 
authorizinor  the  ditch  to  be  duof,  but  there  is  merelv  a  recital 
that  on  a  former  occasion  consent  had  been  given  to  that 
effect. 

When  that  occasion  was  and  who  was  present  does  not 
a})pear. 

It  may  be  that  this  was  intended  as  an  authority  then 
conferred  to  make  the  ditch,  but  the  language  employed  is 
not  suliicient  for  this  purpose. 

After  this  record  had  been  excluded  the  plaintiff  sought 
to  prove  a  verbal  permission  from  two  of  the  commissioners, 
but  this  was  pro})erly  excluded. 
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We  find  it  unnecessary  to  discuss  the  question  as  to  the 
power  of  the  commissioners  to  grant  such  authority  as  here 
contended  for,  it  being  sufficient  for  the  present  purpose 
that  no  proper  evidence  was  ofl'ered  to  show  that  the 
authority  had  been  granted.  The  People,  etc.,  v.  Madison 
Co.,  125  111.  33i.    Judgment  aflii'med. 


49  406 

I  67  164 

48  400 

68  8S4 

48       406 

99      466 


Walter  Paint  Co.  t.  Ruggles. 

1.  Proof  of  Corporate  Exi8tcnce.^li  is  error  to  instruct  the  jury  that 
before  the  plaintiff,  a  corporation,  could  recover,  it  was  necessary  to 
produce  its  charter,  sliowing  its  authority  to  exercise  the  powers  of  a 
corporation,  when  it  was  shown  by  the  proofs  that  the  defendant  had 
repeatedly  recognized  the  corporate  existence  of  the  plaintiff,  in  refer- 
ence to  the  transaction  in  question. 

Memorandum. — Assumpsit  for  balance  due  on  account  Appeal  from 
a  judgment  for  the  defendant  rendered  by  the  County  Court  of  Cass 
County;  the  Hon.  Henry  PmLLiPS,  County  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  A.  D.  1892.  Opinion  filed  October  17, 
1892. 

The  opinion  of  the  court  states  the  facts. 
Instruction  referred  to  in  the  opinion  of  the  court : 
The  court  instructs  the  jury,  for  the  defendant,  that  be- 
fore they  can  find  that  plaintiff  is  a  corporation,  the  plaintiff 
must  produce  its  charter,  showing  its  authority  to  exercise 
its  powers  and  privileges  as  a  corporation;  and  unless  this 
appears  from  the  evidence,  the  jury  must  find  for  the  de- 
fendant. 


Appellant's  Brief. 

Before  justices  and  on  appeal  from  their  judgments,  plead-, 
ings  are  ore  tenus^  but  the  plaintiff  must  state  his  cause  of 
action  and  the  defendant  his  defense,  before  the  trial  entered 
upon.  Bates  v.  Bulkley,  2  Gilm.  389;  Webb  v.  Lasater,  4 
Scam.  543;  Brookbank  v.  Smith,  2  Scam,  78;  Bedell  v.  Jan- 
ney,  4  Gilm.  193. 
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The  primary  object  of  pleading  is  to  give  the  adversary 
notice  of  what  he  will  be  called  upon  to  meet  at  the  trial, 
Quincy  Coal  Co.  v.  Ilood,  77  111.  GS. 

Nul  tid  corporation  must  be  specially  pleaded.  Mc- 
Intire  v.  Preston,  5  Giliu.  48;  Spangle  v.  Ind.  &  111.  Cent. 
K  R.  Co.,  21  111.  276, 

The  object  of  a  special  plea  is  that  all  material  facts  con- 
stituting the  defense  shall  be  clearly  and  distinctly  stated, 
so  as  to  inform  the  adversary  of  what  he  has  to  meet  on  the 
trial     Parks  v.  Ilolmes,  22  III  522. 

In  a  suit  by  a  corporation,  unless  the  existence  of  the  cor- 
poration is  put  in  issue  by  the  pleadings,  it  is  admitted. 
Enos  V.  Chestnut,  88  111.  590. 

The  plea  of  nul  tlel  corporation  is  overcome  when  the  cor- 
jx)ration  proves  that  it  is  known  and  transacts  business 
under  the  corporate  name  in  which  the  suit  is  assumed  to  be 
brought  Whether  it  is  a  corporation  de  facto  ot  de  jure 
does  not  matter  when  it  sues  to  enforce  a  right.  Osborn 
V.  The  People,  103  111.  224. 

The  execution  of  a  note,  mortgage,  etc.,  to  a  corporation, 
as  such,  is  sufficient  ^>/7V/^<z  yj/cvV  evidence  of  its  existence, 
and  no  further  proof  thereof  is  necessary,  until  such  proof 
is  rebutted.  lirown  v.  Scottish  A.  M.  Co.,  110  111.  235;  Hud- 
son V.  Gixiju  Hill  Sem.,  113  111.  018. 

A  dp  f ado  corporation  is  established  by  showing  the  exist- 
ence of  a  charter,  under  which  a  corporation  with  the 
powers  assumed  might  lawfully  be  created,  and  user  by  the 
piirty  to  the  suit.  Miami  Powder  Co.  v.  Ilotchkiss,  17 
Brad.  622. 

Whether  pleaded  in  writing,  in  a  court  of  record,  or  ore 
tenics  before  a  justice,  or  on  appeal  therefrom,  a  claim  of 
set-off  is  a  cross-action,  in  respect  to  which  the  claimant 
becomes  plaintiff  and  the  apposite  party  defendant.  Pettis 
V.  Westlake,  3  Scam.  535;  Kelly  v.  Garrett,  1  Gilm.  (>49; 
Mineral  Point  R.  R.  Co.  v.  Keep,  22  111.  9;  Ellis  v.  Coth- 
ran,  117  111.  458.  And  the  original  plaintiff  having  been 
made  defendant  by  the  claim  of  set-ofF,  can  not  dismiss  his 
action    of    his  own  accord.      City   of    East  St.   Louis  v. 
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Thomas,  9  Brad.  412.  Nor  take  a  non-suit  ^vithout  consent 
of  his  defendant.  Western  Union  Tel.  Co.  v.  llorack,  Id. 
300. 


I.  11.  Stanley  and  E.  L.  McDonx\ld,  attorneys  for  ap- 
pellant. 

Appellke's  Brief. 

This  being  a  suit  before  a  justice,  all  pleas  are  presumed 
to  be  pleaded,  that  is  to  say,  the  ])lea  of  nul  iid  corporation 
was  pleaded.  "  The  defendant  has  a  right  to  insist  upon 
])r()of  of  all  material  facts  necessary  to  a  recovery,  the  same 
as  if  pleas  were  filed.  It  was  necessary  that  the  plaintiff 
should  have  proved  its  corporate  existence."  Town  of 
Lewiston  v.  Proctor,  27  111.  41G;  Marsh  v.  Astoria  Lodge,  I. 
O.  O.  F.,  27  IlL  42n. 

In  President,  etc.  v.  Thompson,  20111.  200,  the  court  says 
that  under  this  plea  it  is  ne(•('^sary  to  ])r(>(luco  the  charter 
and  'j)rove  user.  In  Ilamsey  v.  P.,  M.  &  F.  Ins.  Co.,  55  111. 
3l.*>,  the  court  holds  tliat  a  note  given  to  a  corporation  can 
not  be  introduced  in  evidence  until  the  charter  has  bcH?n 
produced,  if  the  plea  of  nul  tiel  corporaftoyi  is  in.  This  case 
reviews  the  former  decisions  and  allirms  and  aj)proves 
Mclntiro  v.  Preston,  5  Gilm.  48. 

A.  A.  Leeper,  attorney  for  appellee. 

Opinion  of  the  Court,  the  lion.  George  ^V.  WalL  J^fflrje, 

This  was  a  suit  by  the  a})pellant  against  the  appellee 
begun  before  a  justice  of  the  ])eace  to  recover  a  balance 
alleged  to  be  due  for  goods  sold. 

The  cause  was  removed  by  appeal  to  the  County  Court, 
w^here  on  a  trial  by  jury  the  a]Ti)ellant  was  defeated.  A 
motion  for  a  new  trial  was  overruled,  and  the  record  now 
comes  by  appeal  to  this  court. 

The  ap])ellant  offered  evidence  tending  to  establish  its 
demand  against  the  a]>pellee,  but  the  court  instructed  the 
jury  that  before  the  i)laintifr  could  recover,  it  was  necessary 
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to  produce  its  charter  showing  its  authority  to  exercise  the 
powers  of  a  corporation ;  otherwise  the  jury  should  find  for 
the  defendant.  No  evidence  was  offered  by  the  defendant, 
and  it  is  manifest  that  the  verdict  was  due  to  this  instruc- 
tion. 

It  was  shown  by  the  proof  that  defendant  had  in  writing 
repeatedly' recognized  the  corporate  existence  of  the  plaint- 
iff in  reference  to  the  transaction  in  question. 

A  prirt  of  the  bill,  amounting  to  the  balance  sued  for,  he 
ordered  by  a  letter  addressed  to  the  corporation.  By  a  tel- 
egram and  by  another  letter  he  urged  the  speedy  shipment 
of  the  goods.  By  a  subser|uent  letter  he  recpiested  the  plaint- 
iff to  draw  on  him  for  $05,  and  proposcjd  to  give  his  note 
for  the  balance  of  $65. 

In  a  later  letter  he  inclosed  a  draft  for  $05  and  promised 
to  remit  the  balance  now  in  suit  by  the  first  of  March  next 
following;  and  by  two  letters  written  still  later  he  stated 
his  reason  for  wishing  a  discount,  because  of  the  unsatis- 
factory quality  of  the  goods. 

Having  thus  distinctly  recognized  the  corporate  capacity 
of  the  plaintiff,  he  has  himself  furnished  sufficient  evidence 
to  overcome  the  plea  of  mil  tieJ  corj)07\itum,  if  such  a  plea 
can  be.  supposed  to  be  interposed.  Such  recognition  is  in 
all  respects  equivalent  in  its  evidential  force  to  the  giving 
of  a  note  or  mortgage,  or  a  deed,  to  the  corporation,  wliich 
acts  have  often  been  held  enough  to  meet  and  overcome 
that  plea.  ' 

There  was  proof  also  that  the  plaintiff  was  acting  as  a 
corporation — that  it  Used  a  corporate  seal,  and  that  it  had 
a  charter,  though  the  contents  thereof  did  not  appear. 

Under  such  a  condition  of  the  proof  we  think  it  was 
error  to  give  the  instruction  referred  to.  Wood  v.  Kingston 
Coal  Co.,  48  III.  356;  Osborn  v.  Peo])le,  103  111.  224; 
Brown  V.  Scottish  A.  M.  Co.,  110  111.  235;  Hudson  v.  Green 
Hill  Sem.,  113  111.  618;  Miami  P.  Co.  v.  Ilotchkiss,  17 
Brad.  622. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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McEenzie  t.  Stretch. 

1.  Burden  of  Proof. — ^When  the  right  of  a  plaintiff  to  recover  rests 
upon  an  alleged  contract,  he  must  show  by  a  preponderance  of  the  evi- 
dence, a  riglit  of  recovei-y  under  all  the  terms  and  conditions  of  the 
contract.  This  is  equally  true  whether  the  plaintiff  is  seeking  to  prove  a 
condition  necessary  to  his  right  of  recovery,  or  endeavoring  to  exclude  a 
condition,  which  his  advei*sary  asserts  as  a  part  of  the  contract. 

Memoranflnm. — Action  upon  a  contract.  Writ  of  error  to  reverse  a 
judgment  of  the  County  Court  of  McLean  County;  the  Hon.  Colostin  D. 
Myers,  County  Judge,  presiding.  Heard  in  this  couit  at  the  May  term, 
A.  D.  1892.     Opinion  filed  October  24.  1892. 

Plaintiff's  fifth  instruction: 

The  court  instructs  the  jury  in  behalf  of  the  plaintiff  that  if  the  defend- 
ant claims  tlmt  the  contract  was  contingent  upon  the  colt's  matching 
one  the  defendant  owned,  then  the  defendant  is  bound  to  prove  the  con- 
tingency by  a  preponderance  of  the  evidence. 

Plaintiff's  Brief. 

The  burden  of  proof  upon  trial  was  upon  Stretch,  the 
plaintiff  below,  to  prove  that  it  was  the  only  condition  of 
said  alleged  contract,  that  the  colt  should  stand  up  and 
suck,  llebbard  v.  Ilaughian,  70  N.  Y.  54;  Taylor  v.  Spears,  6 
Ark.  881;  Central  Bridge  v.  Butler,  2  Gray,  130;  Ins.  Co.  v. 
Cole,  4  Fla.  359;  Eastman  v.  Gould,  63N.II.  89;  Garretson 
V.  Bitzer,  57  Iowa,  409;  ZoUer  v.  Morse,  130  Mass.  207; 
Homire  v.  Rodgers,  74  Iowa,  395;  Simpson  v.  Davis,  119 
Mass.  2G9.     . 

Frank  K.  Henderson  and  Ezra  M.  Prince,  attorneys  for 
plaintiff  in  error. 

Defendant's  Brief. 

The  burden  of  proof  Avas  on  McKenzie  to  show  that  this 
colt  was  to  bo  a  match  for  his.  He  asserts  this  as  a  defense 
to  this  suit.  He  is  holding  the  affirmative  of  this  proposi- 
tion and  is  bound  to  maintain  it  by  a  preponderance  of  the 
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evi4ence.  The  jury  had  no  right  to  believe  it  was  true 
until  established  by  a  preponderance  of  the  evidence.  Burns 
V.  Kichols  et  al.,  89  111.  480. 

Wetly,  Sterling  &  McNdlta,  attorneys  for  defendant 
in  error. 

Opinion  of  the  Court,  the  Hon.  Carroll  O.  Boggs^  Jndgp, 

The  defendant xin  error  began  this  action  against  the 
plaintiff  in  error  before  a  justice  of  the  peace  to  recover 
upon  an  alleged  verbal  contract  that  plaintiff  in  error  would 
pay  the  defendant  in  error  one  hundred  dollars  for  a  colt  to 
be  bred  upon  a  certain  mare  belonging  to  defendant  in  error 
by  a  stallion  called  the  Moots  horse,  to  be  paid  when  such 
colt  should  stand  up  and  suck.  The  action  was  defended 
upon  two  grounds :  First.  That  the  conversation  between 
the  parties  relied  upon  to  establish  the  contract  was  merely 
by  way  of  a  jest  and  in  merriment,  and  not  all  in  earnest  as 
a  contract.  Second.  That  the  alleged  contract,  whether  a 
jest  or  not,  was  upon  the  condition  that  the  colt  to  be  pur- 
chased should  be  the  match  of  another  colt  owned  by  the 
plaintiff  in  error. 

The  parties  had  a  conversation  when  no  other  person  was 
present,  which  plaintiff  below  claimed  resulted  in  the  con- 
'  tract  sued  upon. 

Both  parties  testified  as  to  the  conversation.  The  plaint- 
iff in  error's  version  is  that  his  proposition  and  the  contract 
for  the  purchase  of  the  colt  were  upon  condition  that  it 
should  prove  when  foaled  to  be  a  "  match  "  for  a  colt  then 
owned  by  him.  This  the  defendant  in  error  denied  and 
asserted  that  the  only  condition  was  that  the  colt  should 
live  to  "stand  up  and  suck." 

The  court  instructed  the  jury  that  the  law  cast  upon 
plaintiff  in  error  (who  was  the  defendant  below)  the  burden 
of  showing  by  a  preponderance  of  the  evidence  that  the  con- 
tract was  conditional  in  the  respect  claimed  by  him.  This 
we  think  was  error.  When  the  right  of  a  plaintiff  to  re- 
cover rests  upon  an  alleged  contract,  he  must  show  by  a 
preponderance  of  the  evidence  a  right  of  recovery  under  all 
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the  terms  and  conditions  of  the  contract.  This  is  eqmilly 
true  whether  the  plaintiff  is  seeking  to  prove  a  condition 
necessary  to  his  right  of  recovery  or  endeavoring  to  exclude 
a  condition  which  his  adversary  asserts  was  a  part  of  the 
contract.  Upon  the  question  of  what  were  the  terms  and 
conditions  of  the  contract,  the  preponderance  of  evidence  is 
required  of  the  plaintiff. 

He  sues  upon  the  contract,  and  to  recover,  must  show  by 
a  ])re])onderance  of  the  evidence  that  under  its  tenns  and 
conditions  he  has  the  right  to.  recover. 

If  the  defendant  claims  that  the  contract  was  so  con- 
ditioned as  to  relieve  him  from  liability,  and  no  proof  of 
such  condition  appears  ia  the  testimony  ])roduced  on  behalf 
of  the  plaintiff,  the  burden  of  introducing  testimony  tend- 
ing to  establish  the  condition  is  upon  the  defendant — but  to 
defeat  the  plaintiff  he  is  not  required  to  prove  by  a  prepon- 
derance of  evidence  that  such  was  the  contract.  When  testi- 
mony is  produced  tending  to  establish  f  he  condition  claimed 
by  a  defendant,  the  issue  is  as  it  was  at  the  be<i:innino:of  the 
trial.     What  are  the  terms  and  conditions  of  the  contract? 

Upon  this  issue  the  party  seeking  a  judgment  by  the  force 
and  effect  of  the  contract  must  produce  a  preponderance  of 
the  evidence.  If  the  evidence  as  to  one  of  the  conditions  is 
equally  balanced,  there  can  l)e  no  judgment  against  the 
defendant,  if  this  condition  would  acquit  him  of  liability. 
As  to  all  the  terms  and  conditions  of  the  contract  upon 
which  the  suit  is  brought,  the  burden  of  producing  a  pre- 
ponderance of  the  proof  is  upon  the  plaintiff  throughout 
the  entire  trial.  Powell  v.  Russell,  13  Pick.  (Mass.)  7C; 
Phipps  V.  Mahon,  141  Mass.  471;  1  Greenleafs  Evidence, 
15th  Ed.,  Kote  a,  Section  74. 

The  testimony  upon  the  point  in  question  was  almost 
wholly  that  of  the  two  contending  parties.  It  was  directly 
contradictory,  and  might  have  been  regarded  by  the  jury 
as  e(iually  bidanced.  The  colts  were  not  similar,  much  less 
matches.  It  was  therefore  important  that  the  instructions 
f  should  correctly  and  accurately  state  the  rule  of  law  appli- 

cable to  the  situation. 


[ 
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The  instruction  given  cast  the  burden  wrongfully,  we 
think,  upon  the  plaintiff  in  error. 

It  is  urged  that  the  cause  has  been  three  times  tried,  and 
that  the  defendant  in  error  has  succeeded  upon  each  hear- 
ing. 

We  think  a  consideration  of  these  verdicts  makes  more 
apparent  the  prejudical  effect  of  the  instruction  under  con- 
sideration. 

The  first  verdict  was  for  $50  and  was  wholly  unwarranted 
by  the  evidence,  because  plaintiff  should,  according  to  his 
own  evidence,  recover  $100  or  be  defeated. 

This  verdict  indicates  that  the  jury  were  unable  to  agree 
upon  the  real  question  at  issue.  It  was  the  result  of  the 
inability  of  the  jury  to  determine  from  the  proof  what  the 
contract  was,  and  of  a  too  common  disp(^sition  of  jurors  to 
split  the  difference  when  unable  to  determine  whether  they 
really  ought  to  give  the  plaintiff  all  that  he  claims,  or  noth- 
ing at  all. 

The  second  verdict  was  for  $1 2,  a  sum  which  has  no  con- 
nection whatever  Avith  the  evidence,  except  that  it  was 
casually  mentioned  by  the  plaintiff  below  that  he  paid  that 
sum  for  the  season  of  the  mare.  This  verdict,  it  is  apparent 
to  us,  was  agreed  upon  because  the  jury  was  unable  to  agree 
from  the  evidence  as  to  the  real  right  of  the  parties,  but 
concluded  that  the  defendant  below  ought  to  be  willing  to 
pay  the  sum  named  to  be  rid  of  further  litigation. 

The  last  verdict  was  for  $100,  and  we  can  not  say  but 
that  it  was  produced  by  the  erroneous  instruction. 

Judgment  must  therefore  be  reversed  and  the  cause  re- 
manded. 


Halsey  y.  Stillman. 

« 

1.  Slander — Imputation  of  Larceny— The  Rule  at  Common  Late. 
— ^The  rule  of  common  law  was  that  it  was  not  actionable  to  say  one  stole 
what  would  be  fixtures  to  real  estate.  The  reason  for  the  rule  was  that 
real  estate  could  not  be  the  subject  of  larceny.  Sec.  175,  Chap.  38.  R.  S. 
lU.,  provides  that  if  one,  by  trespass,  with  intent  to  steal,  takes  and 
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carries  away  anything  which  ifi  parcel  of  the  realty,  he  shall  be  guilty 
of  larct'iiy,  tlie  same  as  if  the  property  taken  were  personal  pro[)erty. 
The  recoson  for  the  common  law  rule  no  longer  exists,  and  the  rule  itself 
fails  with  tlie  reason  upon  which  it  is  based. 

2.  Repetition  of  Slanderous  Words. — While,  in  an  action  of  slander, 
the  plaintiff  can  not  make  out  his  case;  by  proving  words  sjH)ken  after  the 
commencement  of  the  suit,  yet  it  is  always  competent  ti>  prove  a  repe- 
tition of  the  words  after  the  beginning  of  tlie  suit  for  the  purpose  of 
showing  malice  and  in  aggravation  of  damages. 

8.  Imputation  of  Larceny  not  always  Actionable. — One  who  has  lost 
property  by  theft,  or  trespass,  may,  in  gcx)d  faith  and  without  malice, 
rocit(»  the  facts  and  circumstances  connected  with  such  loss,  though  the 
guilt  of  anotlier  is  thereby  indicated,  without  subjecting  himself  to  an 
action  of*  slander,  if  he  expresses  no  opinion  and  makes  or  intimates  no 
charge  as  to  the  guilt  of  another. 

4.  New  Trial. — A  new  trial  will  not  be  granted  upon  the  ground  of 
newly  dis(»overed  evidence  where  the  evidence,  if  heard,  would  not  be 
conclusive  or  decisive^  but  merely  Cumulative. 

Memorandum. — Action  for  slander.  Appeal  from  a  judgment  for 
$0."5(),  in  favor  of  the  i)laintiff ,  rendered  by  the  Circuit  Court  of.  McLean 
County  ;  the  Hon.  Thomas  F.  Tipton,  Cii'cuit  Judge,  presiding.  Heard 
in  thfs  court  at  the  May  term,  A.  D.  1893,  and  affirmed.  Opinion  filed 
October  24,  1892. 

Appellee's  Statement  of  the  Case. 

Slanderous  words  were  spoken  by  appellant  of  appellee, 
wliile  ai)i)ellee  was  assisting  his  father-in-law,  Elias  Brock, 
in  the  rebuilding  of  a  division  fence  between  the  farms  of 
Elias  Brock  and  api)ellant.  On  the  21st  of  September, 
1801,  Elias  Brock,  A.  W.  Brock,  Albert  Overton,  Samuel 
Hunter,  George  Dorman,  and  appellee,  were  all  at  work 
peaceably  and  quietly  building  a  fence,  when  appellee  of  his 
own  motion  came  out  and  provoked  a  quarrel  with  Elias 
Brock.  Ap])elhint  forbade  Brock  from  setting  stakes  on  his 
side  of  the  fence.  Appellant  said  to  Brock  that  he  could 
lick  any  man  over  the  fence,  to  which  Brock  replied  that 
he  had  a  man  there  that  could  or  did  lick  him,  to  which  the 
aj)ix5llant  replied,  **Who,  Stillman  ?  the  damn  thief !  he  stole 
two  screen  doors  oflf  my  house,  and  I  can  prove  it."  That 
was  before  appellee  had  said  a  word.  Appellee  then  said, 
"  Don't  you  call  me  a  thief,"  to  which  appellant  replied, 
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"You  are  a  damn  thief,  and  I  can  prove  it;  you  stole  two 
screen  doors  off  my  house." 

Appellant's  Brief. 

Appellant  asked  the  court  to  instruct  the  jury  that  if 
appellant  at  the  time  of  the  speaking  of  the  words  which 
were  claimed  to  be  actionable,  so  mmlified  the  Avords  or 
made  such  explanation  as  that  the  bystanders  would  under- 
stand that  he  did  not  intend  to  charge  larceny,  then  the 
words  would  not  be  actionable.  The  refusal  to  give  this 
instruction  we  think  is  error  under  the  rule  hiid  down  in 
Artieta  v.  Artieta,  15  La.  A.  48 ;  Hagan  v.  Hendry,  18  Md. 
177 ;  Lewis  Hatch  v.  John  S.  Potter  et  ux.,  2  Gil,  725;  Alex- 
ander Owen  V.  James  McKean,  14  111.  450;  Jesse  Foval  v. 
William  R.  ILillett,  10  Brad.  265;  Benj.  Miller  v.  William 
E.  Johnson,  70  111.  58;  Winch  ell  v.  Strong,  17  111.  507. 

The  court  permitted  Linas  Richards,  C.  W.  Perkins  and 
Fred  Ilarpester  to  testify  over  appellant's  objection  to  con- 
versation with,  and  to  words  spoken  by,  appellant  after  the 
commencement  of  this  suit.  This  was  a  paljuiblo  error,  for 
which  the  case  should  be  reversed.  Distin  v.  Ross,  69  N. 
Y.  122  ;  Daly  v.  Byrne,  77  K  Y.  182 ;  Meyer  v.  Bohliing,  44 
Ind.  238 ;  Alpen  v.  Merton,  21  O.  St.  530. 

Stevenson  &  Ewino,  counsel  for  ai^pellant. 

Appellee's  Brief. 

Passion  IS  never  an  excuse  for  a  slander,  and  can  onlv  be 
received  in  mitigation  of  damages  w^ien  the  passion  is  excited 
by  the  plaintiff.     MiUerv.  Johnson,  70  111.  50. 

A  plaintiff  may,  to  prove  malice,  give  evidence  of  a  pub- 
lication by  the  defendant  made  subsecjuently  to  the  publi- 
cation declared  upon,  when  the  subsequent  publication  is  of 
a  like  import  with  that  declared  upon,  or  relating  thereto. 
Townshend  on  S.  and  L.,  Sec.  304;  Newell  on  Defamation,  S. 
and  L.,  331-332. 

Kekeiok,  Lucas  &  Spenceb,  attorneys  for  appellee. 
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Opinion  of  the  Court,  The  Hon.  Oirroll  C.  Boggs^  Judge. 

This  appeal  seeks  the  reversal  of  a  judgment  in  the  sum 
of  $r,50  rendered  against  the  appellant  in  an  action  for  slan- 
der brought  by  the  appellee.  One  of  the  allegations  of  the 
declaration  is  that  the  appellant  said  of  the  api>ellee,  ''He 
is  a  thief;  he  stole  my  screen  doors;"  and  other  allegations 
charged  words  imputing  the  guilt  of  larceny  without  quali- 
fication or  explanation.  These  allegations  are,  we  think, 
su))porte(l  by  the  evidence. 

The  rule  at  common  law  was  tli«at  it  was  not  actionable  to 
say  one  stole  what  would  be  fixtures  to  real  estate.  The 
reason  for  the  rule  was  that  real  estate  could  not  be  the  sub- 
ject of  larceny.  Sec.  175,  Chap.  .'5S,  R.  S.,  provides,  i-hat  if  one 
by  trespass  with  intent  to  steal  takes  and  carries  away  any- 
thing which  is  parcel  of  the  realty  he  shall  be  guilty  of  lar- 
ceny, as  if  the  property  taken  were  personal  property.  The 
reason  for  the  common,  law  rule  referred  to,  therefore,  no 
longer  exists,  and  the  rule  itself  fails  with  the  reason  upon 
which  it  was  based. 

An  acticm  may  be  sustained  upon  words  imputing  to 
another  the  crime  of  larceny  under  the  statute  cited. 

It  is  complained  that  the  appellee  was  permitted  to  prove 
that  the  apjHillant  spoke  the  slanderous  words  after  the 
commencement  of  the  suit.  The  appellee  could  not  make 
his  case  by  proving  words  spoken  after  he  began  his  suit, 
nor  did  he  attempt  to  do  so.  The  proof  establishes  the 
speaking  of  the  slanderous  words,  before  and  after  the  com- 
mencement of  the  suit.  It  is  competent  to  prove  a  rei:)etition 
of  the  words  after  the  beginm'ng  of  a  suit  for  slander,  and 
such  rei)etition  may  be  considered  by  the  jury  upon  the  ques- 
tion of  malice  and  in  aggravation  of  damages.  Stowell  v. 
Beagle,  79  111.  525. 

The  following  instruction  asked  by  the  appellant  was 
refused : 

If  you  believe  from  the  evidence  that  the  plaintiff  did 
take  door  screens  off  the  house  of  the  defendant,  and  that 
the  defendant  was  compelled  to  send  for  them  and  take 
them  baqk,  and  if  you  believe  from  the  evidence  that  the 
words  spoken  by  the  defendant  were  with  reference  to  the 
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taking  of  such  screens,  and  that  the  said  facts  were  explained 
at  the  time  of  the  speaking  of  such  words,  so  that  the  per- 
sons present  could  understand  that  the  aUusion  was  made 
to  the  taking  of  such  screens,  and  that  such  circumstances 
did  not  show  the  plaintiff  to  be  guilty  of  larceny,  then  the 
defendant  was  not  guilty  of  charging  the  plaintiff  with 
larceny  in  the  sense  of  making  him  liable  in  an  action  of 
slander  for  the  speaking  of  actionable  words. 

One  who  has  lost  property  by  either  theft  or  trespass 
may,  no  doubt,  in  "good  faith  and  Avithout  malice,  recite  the 
facts  and  circumstances  connected  with  such  loss — though 
the  guilt  of  another  is  thereby  indicated — without  subjecting 
himself  to  an  action  for  slander,  if  he  expresses  no  opinion 
and  makes  or  intimates  no  charge  as  to  the  guilt  of  the 
other.  In  the  case  at  bar  there  was  evidence  that  the 
appellant,  when  reciting  the  facts  concerning  the  screens, 
denounced  the  appellee  as  a  "thief"  and  stated  in  express 
terms  that  he  had  stolen  the  screens.  If  he  did  so  he  could 
not  be  allowed  to  insist  that  only  the  details  of  the  transac- 
tion as  given  by  him  should  be  considered,  and  that  it 
should  not  be  deemed  that  he  imputed  to  the  appellee  the 
crime  of  larceny — though  he  did  so  in  direct  and  explicit 
words — unless  the  facts  and  circumstances  as  slated  by  him 
were  sufficient  to  establish,  or  at  least  induce  in  the  minds 
of  the  hearers  the  belief  that  the  appellee  was  in  fact  guilty. 
That  the  direct  and  unequivocal  charge  of  guilt  was  made, 
and  the  taker  of  the  screens  denounced  as  a  thief,  can  not 
be  omitted  from  consideration. 

There  was  proof  of  such  charge  and  denunciation.  The 
instruction  wholly  ignores  this  evidence  and  this  view  of 
the  law,  and  was  properly  refused. 

A  new  trial  was  asked  because  of  newly  discovered  testi- 
mony. It  seems,  from  the  affidavits  in  support  of  this 
motion,  that  the  appellee,  prior  to  the  trial  of  the  slander 
suit,  caused  the  appellant  to  be  arrested  and  tried  for  an 
alleged  assault,  said  to  have  been  committed  on  the  appellee 
at  the  time  of  the  speaking  of  words  about  the  taking  of 
the  screens. 

Vol.  XLVIII  27 
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At  the  trial  of  the  api)ellant  upon  this  charge  of  assault 
and  battery,  four  of  the  witnesses  who  testified  for  the 
appellee  in  the  slander  suit,  were  witnesses,  and  gave  testi- 
mony as  to  the  same  occurrence  and  conversiition.  The 
appellee  insists  that  these  witnesses,  when  testifying  before 
the  justice  of  the  |)eace  in  the  assault  and  battery  case,  did 
not  state  that  the  appellant  called  the  appellee  a  thief,  or 
charge  that  he  had  stolen  his  screens,  as  they  did  when 
testifying  in  the  trial  of  the  slander  suit;  that,  in  short, 
said  witnesses  changed  their  testimony,  greatly  to  his  sur- 
])rise.  In  support  of  this  appellant  presented  his  affidavit 
and  an  affidavit  of  N.  W.  Braudica,  who  acted  as  his  attor- 
ney before  the  justice. 

The  appellant  was  present  at  both  trials  and  heart!  the 
witnesses  testify  on  both  occasions.  It  does  not  appear  that 
he  made  the  slightest  effort  to  reproduce  the  testimony  of 
these  witnesses  given  before  the  justice,  or  that  any  ques- 
tions Avere  even  propounded  to  the  witnesses,  or  either  of 
them,  in  the  Circuit  Court,  as  to  their  testimony  upon  the 
previous  trial.  No  foundation  w^as  laid  for  the  introduction 
of  evidence  as  to  their  statements.  The  appellant  could  not 
thus  sit  silent  and  take  the  chances  of  a  favorable  verdict 
and  reserve  the  right  to  demand  another  hearing  if  defeated. 

The  evidence,  if  heard,  would  not  be  conclusive  or  deci- 
sive, but  merelv  cumulative,  and  not  sufficient  to  warrant 
the  vacation  of  the  verdict  and  granting  a  new  trial. 

We  do  not  regard  the  damages  as  excessive.  The  jury 
w^ere  warranted  in  believing  that  the  appellant  charged  the 
appellee  with  a  theft  an,d  denounced  him  as  a  thief,  not  only 
upon  an  occasion  when  he  was  angry,  but  also  u[x>n  a  sub- 
sequent time  when  he  was  not  moved  by  the  inij)ulse  of 
passion.    The  judgment  must  be  and  is  iiffirmed. 


I  4g~4l8| 
iH5»  858i 

48"4i8      Doll  et  al..  Impleaded  etc.,  v.  The  People,  etc.,  use  of 
'  County  of  Clark. 

1.    Estoppel — Binding  xipon  principal  in  a  bondy  binding  upon  his 
sureties. — The  principal  in  an  official  bond  (in  this  case  being  the  county 
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treasurer)  is  eatoppe^  to  deny  the  truth  of  his  own  reports  and  records. 
It  is  a  part  of  his  oflScial  duty  to  keep  correct  accounts  and  make  cor- 
rect reports.  To  secure  the  performance  of  this  duty  is  one  of  the  objects 
and  conditions  of  his  bond.  He  can  not  be  heard  to  falsify  his  own  offi- 
cial records,  and  whatever  binds  him  in  this  respect,  binds  his  sureties. 

Memorandum. — Action  of  debt  on  the  official  bond  of  Aaron  P.  Cole, 
C-ounty  Treasurer.  Appeal  from  a  judgment  rendered  by  the  Circuit 
Court  of  Clark  County;  the  Hon.  Ferdinand  Bookwalter,  Circuit  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  A.  D.  1892,  and  affirmed. 
Opinion  filed  October  24.  1893. 


The  opinion  states  the  case. 

Appellants'  Brief. 

A  surety  upon  an  official  bond  is  not  liable  for  a  defalca- 
tion occurring  during  a  former  term,  much  less  during  the 
term  of  a  former  treasurer,  when  he  was  not  surety.  The 
liability  is  upon  the  bond  for  the  term  in  which  the  misap- 
propriation occurred.  Stern  v.  People,  etc.,  90  111.  475; 
Potter  V.  Trustees,  11  111.  App.  2S0;  Mechem  on  Public 
Officers,  280-287. 

The  doctrine  of  the  Gage  case  (City  of  Chicago  v.  Gage, 
95  111.  593)  is,  we  believe,  opposed  to  the  weight  of  autlior- 
ity  in  this  country,  in  holding  that  the  official  reports, 
accounts  and  records,  even  w^here  the  officer  was  his  own 
successor  and  the  official  accounts  and  records  were  made 
and  kept  as  required  by  law,  are  conclusive  upon  his  sureties. 

That  such  official  reports,  accounts  and  records  are  ^^t'/;/?^^ 
fdcie^  but  not  conclusive,  is  held  by  the  courts  of  the  United 
States,  Xew  York,  Kew  Jersey,  Massachusetts,  North  Caro- 
lina, South  Carolina,  Alabama,  Missouri,  Texas,  Nevada, 
Mississippi,  Indiana,  Arkansas,  Nebraska  and  Wisconsin; 
U.  S.  V.  Boyd,  5  How.  50;  Soule  v.  U.  S.,  100  U.  S.  8;  Bissell 
V.  Saxton,  m  N.  Y.  55;  Supervisors  v.  Bristol,  99  N.  Y.  316; 
Freeholders  v.  Wilson,  1  Ilarr.  (N.  J.)  117;  Hatch  v.  Attle- 
borough,  97  Mass.  533;  State  v.  Fullenwider,  4  Ired.  (Law) 
864;  Treasurers  v.  Bates,  2  Bailey,  381;  Coleman  v.  Pike,  83 
Ala.  326,  3  Am.  St.  Rep.  746  and  note;  State  v.  Smith,  26 
Mo.  226;  Broad  v.  Paris,  66  Texas,  119;  State  v.  Rhoades,  6 
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Xev.  352;  Mann  v.  Yazoo,  31  Miss.  574;  Lowry  v.  State,  64 
Ind.  421;  State  v.  Newton,  33  Ark.  276;  Van  Sickel  v. 
County  of  Buffalo,  13  Neb.  Iu3;  Vivia.n  v,Otis,  24  Wis.  518, 

That  such  official  accounts  and  reports,  made  by  an  officer 
who  was  his  own  successor  and  in  the  manner  prescribed  by 
law,  are  conclusive  upon  sureties,  has  never  been  accepted 
by  law,  except  in  the  four  States  of  Virginia,  Indiana,  Illi- 
nois and  Iowa.  The  doctrine  originated  in  Virginia,  in 
Baker  v.  Preston,  1  Gilmer,  235,  which  was  decided  by  a 
special  court  organized  to  try  a  single  case.  It  has  been 
expressly  repudiated  in  nearly  every  one  of  the  cases 
above  cited,  and  has  been  so  far  discredited  and  questional 
in  later  Virginia  cases  as  to  be  no  longer  regarded  as  author- 
ity. Munford  v.  Overseers,  2  Rand.  (Va.)  313;  Jacobs  v. 
Hill,  2  Leigh  (Va.)  393;  Craddock  v.  Turner,  6  Leigh  (Va.) 
116;  Crawford  v.  Turk,  24  Gratt.  (Va.)  176. 

Baker  v.  Preston  was  followed  in  Indiana  in  State  v. 
Grammer,  29  Ind.  530,  but  this  case  and  the  doctrine  has 
been  subsequently  overruled  in  Indiana.  Lowry  v.  State, 
64  Ind.  421;  Ohning  v.  Evansville,  (j(y  Ind.  59. 

Subsequently  to  these  decisions  the  legislature  declared 
such  settlements  not  conclusive.  And  it  is  said  to  be  "  evi- 
dent that  the  legislature  meant  to  do  what  the  court  has 
done — overturn  the  doctrine  of  estoppel  as  declared  in  State 
V.  Grammer,  29  Ind.  530,  and  leave  the  officers'  accounts 
open  for  investigation  in  cases  of  fraud  or  mistake."  Heagy 
V.  State,  85  Ind.  260,  262. 

All  law  writers  and  reviewers  seem  to  agree  that  the 
weight  of  authority  and  the  true  rule  is  that  such  official 
reports  and  accounts  are  only  prima  faxAe^  against  sureties. 
Mechem  on  Public  officers,  par.  289;  Central  Law  Journal, 
Vol.  10,  page  18;  Murphree  on  Official  Bonds,  par.  591; 
Brandt  on  Suretyship,  par.  522;  also  note  to  par.  467  where 
Morley  v.  Town  of  Metamora,  78  111.  394,  is  stated  to  be 
opposed  in  principle  to  the  decided  weight  of  authority. 
Bigelow  on  Estoppel,  5th  ed.,  note  2,  page  146. 

Golden  &  Hammill,  attorneys  for  appellants. 
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Appellees'  Brief. 

The  ruling  of  the  trial  court  was  clearly  right,  and  was  in 
harmony  with,  and  is  fully  sustained  by,  the  following 
cases:  Longan  v.  Taylor  et  al.,  130  111.  412;  City  of  Chi- 
cago V.  Gage,  95  111.  593 ;  Morley  v.  Metamora,  78  111.  394; 
Koper  et  al.  v.  Sangamon  Lodge,  91  111.  518. 

The  sureties  on  an  official  bond  can  make  no  defense  that 
the  principal  could  not  make.  The  measure  of  his  respon- 
sibility is  the  measure  of  theirs.  Boone  Co.  v.  Jones,  2  N. 
W.  Rep.  937 ;  McCabe  v.  Eaney,  32  Ind.  309 ;  Seaver  v. 
Young,  16  Vt.  658 ;  Charles  v.  Iloskins,  14  Iowa,  471. 

They  are  estopped  to  deny  the  records  kept  and  state- 
ments made  of  their  principal's  accounts  at  the  beginning 
of  his  term  of  office,  which  have  been  made  a  matter  of 
record.  Longan  v.  Taylor,  130  111.  412;  City  of  Chicago  v. 
Gage,  95  111.  593 ;  Baker  v.  Preston,  1  Gilmer  (Va.)  235. 

In  the  case  of  Baker  v.  Preston,  1  Gilmer  (Va.)  235,  which 
was  a  suit  against  the  treasurer  and  his  sureties,  the  court 
said  that  "  the  books  kept  by  the  treasurer  and  reports  made 
by  him  were  conclusive  evidence  of  the  balances  actually  in 
the  treasury  at  any  given  time,  both  against  the  treasurer 
and  his  sureties."  The  following  cases  decided  by  the 
Supreme  Court  of  Illinois,  hold  the  same  doctrine :  Longan 
V.  Taylor,  130  111.  412 ;  City  of  Chicago  v.  Gage,  95  111.  593 ; 
Morley  v.  Town  of  Metamora,  78  111.  394;  Pinkstaflf  v. 
People,  59  111.  148 ;  Roper  v.  Sangamon  Lodge,  91  III.  518 ; 
Stern  et  al.  v.  People,  96  111.  475 ;  Cawley  v.  People,  95  111. 
249. 

Graham  &  Tibbs,  attorneys  for  api>ellees. 

T.  L.  Orndorff,  state's  attorney. 

Opinion  of  the  Court,  the  Hon.  George  W.    Wall^  Judge. 

This  was  an  action  of  debt  on  the  official  bond  of 
Aaron  P.  Cole  as  county  treasurer  of  Clark  county.  The 
plaintiffs  recovered  a  judgment  fcr  the  penalty  of  the  bond 
to  be  satisfied  on  payment  of  the  damages,  which  were  as- 
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sessed  at  85,081.71.  The  breach  of  official  duty  assigned 
in  the  declaration  was  a  failure  of  the  principal  to  pay  over 
to  his  successor  the  amounts  remaining  in  his  hands  at  the 
end  of  his  term  belonging  to  the  various  funds  of  the 
county. 

Sundry  objections  are  urged  to  the  ruling  of  the  court  in 
admi\,ting  and  I'ejecting  testimony,  etc. ;  but  the  principal 
question  in  the  case  is  whether  the  sureties  can  be  allowed  to 
falsify  the  reports  made  and  records  ke})t  by  the  county 
treasurer,  and  show  that  he  did  not  in  fact  receive  from  his 
predecessor  in  office,  the  moneys  which  by  said  reports  and 
records  he  cliarged  himself  with.  The  amount  so  rejx)rted 
as  received  from  his  predecessor,  Thomas  W.  Cole,  who  was 
his  father,  was  much  greater  than  his  deficit,  and  if  the 
sureties  mav  show  that  it  was  not  so  received,  tlien  there 
Avas  no  deficit  and  no  cause  of  action  upon  the  bond  in  suit. 

In  most  of  the  cases  cited  arising  in  this  State,  wiiere 
tlie  books  and  reports  of  the  principal  have  been  held  conchi- 
sive  in  the  sureties,  the  officer  was  his  own  successor.  It 
was  so  in  Roper  v.  Sangamon  Lodge  91  111.  518 ;  Morley 
V.  Town  of  Metamora,  78  111.  304: ;  City  of  Chicago  v.  Gage, 
95  111.  598,  and  Longan  v.  Taylor,  130  III.  412,  which  may 
be  regarded  as  typical  cases. 

Manifestly  there  are  considerations  applicable  when  the 
officer  succeeds  himself,  which  are  not*  when  he  succeeds 
another. 

Chief  among  these  is  the  proposition,  that,  where  one  is 
his  own  successor,  the  money  is  presumed  to  be  in  his 
hands  and  the  law  transfers  anv  balance  to  the  second  term. 
In  the  Gage  case,  supra^  the  Supreme  Court  discusses  quite 
fully  the  reasons  which  should  require  the  sureties  to  be  held 
concluded  by  whatever  concludes  the  principal,  and  cite 
many  adjudged  cases  in  support  of  the  position  there  taken. 
It  is  unnecessary,  therefore,  to  do  more  than  refer  to  the 
very  elaborate  treatment  of  the  subject  to  be  found  in  that 
opinion.  But  there  is  one  aspect  of  this  case  j)eculiar  to  it, 
and,  as  we  think,  the  argument  suggested  thereby  is  of  irre- 
sistible force.    The  predecessor  of  the  principal  defendant 
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here  had  given  his  official  bond,  upon  which  he  and  his 
sureties  were  liable  for  his  failure  to  pay  over  the  money  in 
his  hands  at  the  end  of  his  term.  It  was  of  the  highest 
importance  to  those  sureties,  and  to  the  public,  to  know  the 
actual  condition  of  his  cash  account,  and  the  truth  as  to  the 
balance  transferred  by  him  to  his  successor,  the  present 
defendant. 

If  he  was  really  a  defaulter,  the  public  had  an  interest  in 
knowing  the  fact,  so  that  prompt  measures  mij^ht  be  taken 
to  enforce  the  liability  of  all  |)arties  on  his  bond,  and  it  w^as 
no  less  important  to  the  sureties  to  enable  them  to  obtain 
protection  as  against  him  and  to  adjust  their  rights  as  to  con- 
tribution among  themselves. 

If  the  default  is  concealed  for  four  years  many  changes 
will  occur,  and  it  needs  no  argument  to  show  that  such 
conc-ealment  would  furnish  a  serious  ground  of  complaint 
by  all  parties,  whether  public  or  private,  who  may  be 
affected  by  the  fact  of  default.  To  allow  the  successor  of 
the  defaulter  to  cover  up  the  delinquency  by  admitting 
that  he  had  received  the  monev  and  then,  at  the  end  of 
his  term  of  four  years,  to  avow  it  as  a  defense  to  an  action 
on  his  bond,  would  be  to  enable  him  to  shield  a  guilty 
official  from  prosecution  and  to  perpetrate  a  gross  fraud 
and  entail  great  inconvenience  and  loss  upon  the  public,  and 
upon  the  sureties  of  the  defaulter.  Sound  considerations  of 
public  policy  forbid  such  a  defense. 

The  principal  in  the  bond  is  estopped  to  deny  the  truth 
of  his  own  reports  and  records. 

It  is  a  part  of  his  official  duty  to  keep  correct  accounts 
and  make  correct  reports,  ami  to  secure  the  performance  of 
this  duty,  is  one  of  the  objects  and  conditions  of  the  bond. 
He  can  not  be  heard  to  falsify  his  own  official  records,  and 
whatever  binds  him  in  this  respect  should  bind  his  sureties. 
The  present  case  very  forcibly  illustrates  the  impolicy  of 
allowing  an  incoming  treasurer  to  cover  up  the  default  of 
liis  predecessor.  The  latter  was  the  father  of  the  former. 
The  relation  thus  existing,  no  doubt,  induced  the  alleged 
false  record,  the  promise  to  make   up  the  balance  being 
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accepted  instead  of  the  cash.     It  is  unnecessary  to  enlarge 
upon  this  feature  of  the  case. 

Therefore,  upon  the  chief  question  involved,  we  are  of 
opinion  the  ruling  of  the  Circuit  Court  was  right.  It  is  not 
deemed  necessary  to  consider  and  discuss  in  detail  various 
minor  }X)ints  urged  by  appellants  as  to  the  admission  of 
evidence ;  for,  as  we  understand  it,  unless  the  proposed 
defense  can  be  made,  there  is  no  doubt  of  liability  to  the 
extent  established  by  the  judgment.    Affirmed. 


Oliver^  Administratrix^  et  al.  v.  Gill. 

1.  Cimtracts — Enforcements,  etc. — It  is  for  the  courts  to  enforce  con- 
tracts as  parties  make  them,  unless  there  is  some  unconscionable  or 
illegal  feature  in  them. 

Memorandain. — Foreclosure  proceeding.  Writ  of  error  to  the  Circuit 
Court  of  Sanjc^mon  County  to  reverse  a  decree  rendered  in  that  court: 
tiie  Hon.  Jacob  Fouke,  Circuit  Judge,  presiding.  Heard  in  this  court 
at  tlie  May  term,  A.  D.  1892,  and  aflirmed.  Opinion  filed  October  24, 
1893.  •» 

Statement  of  the  Case  by  the  Court. 

The  Central  Coal  Company  had  for  its  officers  and  man- 
ao^ers,  Thos.  M.  Cochran,  president,  Alex.  Xebinger,  treasurer, 
and  J.  N.  Reece,  secretary,  who  were  mainly  the  owners  of 
the  property.  Geo.  N.  Brinkerhoff  held,  as  trustee,  the  title 
to  certain  real  estate  for  the  benefit  of  Xebinger,  Reece,  and 
Mrs.  Louisa  M.  Cochran,  wife  of  Thos.  Cochran,  and  him- 
self. Said  Brinkerhoflf  and  Edward  T.  Oliver  were  partner's 
and  loan  agents. 

The  coal  company  borrowed,  on  the  14:th  December,  1889, 
the  sum  of  $1,500,  from  Oliver,  and  in  evidence  of  the  debt 
gave  him  two  notes  of  $750  each,  one  due  March  14,  and  the 
other  April  16,  1890.  To  secure  these  notes  Brinkerhoff, 
trustee,  Kebinger,  Reece  and  Mrs.  Cochran  gave  a  mortgage 
on  the  property  held  by  Brinkerhoff  in  trust. 

On  the  31st  December,  1889,  the  coal  company  borrowed  of 
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Brinkerhoflf  and  Oliver  $500,  on  an  unsecured  note  at  sixty 
days  with  the  understanding  that  the  money  should  be  re- 
paid from  a  sum  which  the  company  was  then  negotiating 
for  with  Chas.  W,  Gill. 

The  coal  company  Avished  to  borrow  from  Gill  $3,000 
upon  the  security  of  the  property  held  by  Brinkerhoff  as 
trustee,  but  Gill  having  learned  of  the  lien  held  by  Oliver, 
was  unwilling  to  take  the  security  subject  to  said  prior  lien, 
and  required  Oliver  to  release  his  claim,  of  which  there  was 
only  the  note  for  $750,  due  April  16,  1890,  the  other  having 
been  paid. 

The  result  of  the  negotiations  was  that  on  the  6th  of 
February.  1890,  the  loan  from  Gill  to  the  company  was 
affected.  Oliver  deeded  the  land  back  to  Brinkerhoff,  and 
the  latter  conveyed  it  to  Gill  to  secure  him  for  the  loan  of 
$3,000.  As  a  part  of  the  transaction.  Gill,  Brinkerhoff, 
Nebinger  and  Mrs.  Cochrane  executed  and  delivered  to 
Oliver  an  agreement  reciting  that,  whereas,  this  —  day  of 
February,  1890,  Brinkerhoff,  trustee,  N'ebinger  and  Mrs. 
Cochrane  have  executed  and  delivered  to  Gill,  complainant, 
deed  for  their  interest  as  determined  by  contract  in  tract  of 
land  known  as  "  Woodside  Subdivision  No.  1,"  in  consider- 
ation of  $3,000  loan,  by  which  deed  Gill  is  to  receive  one- 
half  of  proceeds  of  sales  of  lots  from  said  tract,  to  be  ap- 
plied as  received,  to  the  discharge  of  said  loan ;  and 
whereas,  said  parties  and  others  owe  E.  T.  Oliver  $750,  bal- 
ance of  $1,500  obligation;  "  Now,  therefore,  in  considera- 
tion of  the  premises  and  of  one  dollar  in  hand  paid,  I, 
Charles  W.  Gill,  hereby  agree  that  one-haK  the  proceeds  of 
any  and  all  lots  sold  out  of  the  aforesaid  tract  of  land  shall 
be  first  applied  to  the  payment  of  said  $750  so  due  the  said 
E.  T.  Oliver,  or  such  part  thereof  not  otherwise  paid  or  dis- 
charged by  the  parties  above  mentioned.  Said  E.  T.  Oliver 
shall  execute  and  deliver  to  said  Gill  receipts  for  all  pay- 
ments made  as  aforesaid  on  said  obligation.  This  agree- 
ment is  made  by  virtue  of  the  right  vested  in  said  Gill  by 
the  deed  of  conveyance  aforesaid."  Dated  February  6, 1890, 
and  signed  by  Brinkerhoff,  trustee;  Nebinger,  Mrs.  Cochrane 
and  Charies  W.  Gill. 
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The  §500  debt  of  December  31, 1880,  due  Brinkerhoff  and 
Oliver,  was  paid  out  of  the  money  furnished  by  Gill. 

This  indebtedness  to  Gill,  which  was  evidenced  by  a  note 
for  $3,000,  signed  by  Xebinger  and  Mrs.  Cochrane,  due  Feb- 
ruary 4, 1891,  not  having  been  paid,  and  no  lots  having  been 
sold  out  of  the  land  held  by  Gill  as  security,  the  latter  filed 
his  bill  in  chancery,  treating  the  said  deed  to  him  as  a 
mortgage  and  asking  for  relief,  etc.,  as  a  mortgagee.  Xe- 
binger,  Brinkerhoff  and  the  Cochranes  were  made  parties 
and  filed  their  answers,  alleging,  among  other  things,  that 
by  reason  of  the  facts  above  stated,  Oliver  was  entitled  to 
a  prior  lien  over  Gill  as  to  one-half  of  the  premises  to  secure 
j)ayment  of  the  $750  note  which  he  still  held. 

Oliver  was  Jidmitted  as  a  ]>arty  defendant  on  his  applica- 
tion, and  having  answered  the  bill,  filed  his  cross-bill,  asking 
that  he  be  allowed  a  first  lien  as  to  one-half  the  property  for 
the  payment  of  his  claim.  The  cause  was  heard  and  a  de- 
cree was  entered,  finding  the  amount  due  Gill  for  the  prin- 
cipal and  interest  of  his  note  and  taxes  paid,  etc.;  in  default 
of  which  the  premises  were  to  be  sold  and  proceeds  applied 
in  discharge  of  the  indebtedness,  and  dismissing  the  cross- 
bill. 

Plaintiffs'  Brief. 

Mortgages  as  between  the  parties  are  valid  without  ac- 
knowle<lgment.  Roane  v.  Baker,  120  III.  309.  Parol  evi- 
dence is  admissible?  to  show  the  true  character  of  a  mortgage 
and  for  what  purpose  and  what  consideration  it  was  given. 
1  Jones  on  Mortgages,  Sec.  384.  Parol  evidence  is  admis- 
Bible  to  identify  the  debt  intended  to  be  secured.  Melvin  v. 
Fellows,  33  N.  H.  401.  A  mortgage  does  not  depend  on 
the  kind  of  indebtedness  secured,  the  form  in  which  the 
indebtedness  exists  being  immaterial.  1  Jones  on  Mort- 
gages, Sec.  264—5;  Workman  v.  Greening,  115  111.  479.  A 
mere  change  in  the  form  of  the  evidence  of  the  debt 
will  not  in  any  manner  affect  the  lien  created  by  a  mort- 
gage. Citizens  National  Bank  v.  Dayton,  116  111.  257. 
A  new  note  was  taken  in  this  case.    Darst  v.  Bates,  51  III. 
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439.  Original  notes  were  taken  up  and  new  notes  given  in 
this  ease  also.  Equity  only  looks  to  the  substance  and  not 
to  mere  form.  A  mere  change  in  the  form  of  debt  does  not 
satisfy  a  mortgage  to  secure  it.  Flower  v.  Elwood,  (Mj  111. 
438.  When  parties  make  a  contract  which  lacks  the  formal 
requisites  of  a  mortgage  but  is  intended  as  a  security  for  a 
debt,  equity  will  give  effect  to  their  intention,  and  such 
instruments  are  called  equitable  mortgages.  1  Jones  on 
Mortgages,  Sees.  162-108,  Chap.  V. 

CoNKiJNG  &  Gbout,  attorneys  for  plaintiffs  in  error. 

Dep'endants'  Brief. 

The  law  is  well  settled  that  a  promise  to  pay  a  debt  out 
of  a  designated  fund  does  not  give  an  equitable  lien  upon 
the  fund  or  operate  as  an  equitable  assignment  thereof. 
Rodgers  v.  Hosack's  Executors,  18  Wend.  (X.  Y.)  319; 
Christmas  v.  RusseU,  14  Wall.  (U.  S.)  69;  Trist  v.  Child,  21 
Id.  441;  Williams  v.  IngersoU,  89  K  Y.  518;  Cook  v.  Black, 
54  Iowa,  693. 

If  there  was  improper  evidence  in  the  record,  a  court  of 
chancery  will  not  reverse  for  that  reason,  if  there  is  enough 
competent  evidence  to  sustain  the  decree.  Smith  v.  Long, 
106  111.  485. 

Patton  &  Hamilton,  solicitors  for  defendants  in  error. 

Opinion  by  the  Court. 

It  is  assigned  as  error  that  the  cross-bill  was  dismissed 
and  the  prior  lien  therein  set  up  was  denied,  and  this  pre- 
sents the  only  question  arising  for  our  detennination.  It 
may  be  admitted  that  the  obligations  held  by  Oliver  and 
Gill  were  really  the  debts  of  the  coal  company,  but  this  does 
not  seem  to  afifect  in  any  especial  way  the  rights  of  the  par- 
ties. 

Oliver  held  a  first  lien  to  secure  his  debt,  and  in  order 
that  the  company  by  its  managing  stockholder  might  obtain 
a  loan  from  Gill,  out  of  which  the  unsecured  debt  of  $500 
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to.  Brinkerhoflf  and  Oliver  was  to  be  paid,  the  latter 
released  his  security  by  deeding  the  land  back  to  Brinker- 
hoff,  and  in  place  of  it  took  the  security  expressed  in  the 
agreement  signed  by  Gill  and  the  other  parties.  No  doubt 
it  was  expected  that  a  considerable  demand  for  lots  would 
arise,  and  from  the  proceeds  of  sales  of  one-half  of  such  lots, 
the  balance  due  Oliver  would  be  realized. 

It  is  also  probable  that  Gill  supposed  there  would  be 
enough  derived  from  the  enhanced  value  of  the  property, 
when  sold  in  lots,  to  make  him  secure,  after  devoting  one- 
half  of  the  proceeds,  as  far  as  necessary,  to  the  satisfaction 
of  Oliver's  claim;  but  no  lots  were  sold,  and  the  contingency 
provided  for  in  the  agreement  has  not  happened.  It  is  for 
the  courts  to  enforce  contracts  as  parties  make  them  unless 
there  is  some  unconscionable  or  illegal  feature  theran. 
Nothing  of  that  sort  appears. 

The  contract  did  not  provide,  in  terms  or  by  implication, 
that  in  case  no  lots  were  sold  Oliver  should  have  a  first 
lien,  or  any  lien,  upon  one-half  of  the  property.  Had  his 
cross-bill  prayed  for  a  lien  subordinate  to  that  of  Gill,  per- 
haps he  might  have  been  relieved  to  that  extent,  but  his 
assertion  of  a  prior  lien  was  unfounded,  and  properly 
rejected. 

We  deem  it  unnecessary  to  refer  to  the  oral  testimony,  or 
to  the  arguments  of  counsel  in  detail.  No  doubt  Oliver  felt 
sufficient  reason  for  changing  his  position,  and  no  doubt 
Gill  understood  the  extent  of  Oliver's  lien  under  his  mort- 
gage; but  he  did  not  choose  to  take  a  lien  subject  to  the  mort- 
gage, and  as  between  Gill  and  Oliver,  that  mortgage  was 
extinguished,  and  it  was  so  intended*  It  is  not  to  be 
supposed  that  either  party  expected  Oliver  to  realize  any- 
thing until  Gill  was  fully  paid,  except  from  lot  sales.  This 
was  the  fund  expressly  provided,  from  which,  and  from 
which  only,  could  Oliver  receive  anything  on  his  claim.  This 
fund  failed,  and  Avith  it  Oliver's  security  as  against  GilL 
We  are  of  the  opinion  the  decree  should  be  aiBrmed. 
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Granite  State  Provident  Ass'n  v.  Lloyd. 


Granite  State  Provident  4ssociatIon  y.  Lloyd. 

1.  Homestead  and  Loan  Associatiort^— Withdrawal  of  Stock — Con- 
stniction  of  Statute. — Section  6  of  the  Homestead  and  Loan  Association 
Act  of  this  State,  R.  S.  Ch.  32,  Par.  73,  providing  that  any  stockholder 
wishing  to  withdraw  from  the  said  corporation  shall  have  power  to  do  so 
by  giving  thirty  days  notice  of  his  intention  to  withdraw  and  shall  be  en- 
t^itled  to  receive  the  amount  paid  in  by  liim  and  such  interest  thereon  or 
such  proportion  of  the  profits  as  the  by-laws  may  determine,  less  all  fines 
and  other  charges,  relates  only  to  corporations  formed  under  the  laws  of 
this  State,  but  will  control  the  remedy  of  resident  shareholder  in  non- 
resident corporations  doing  business  in  this  State,  the  by-laws  of  such 
foreign  corporations  to  the  contrary  notwithstanding. 

2.  Foreign  Corporations — Resident  Shareholders. — ^Under  paragraph 
26,  R.  S.,  Ch.  82,  providing  that  foreign  corporations  and  officers  and  agents 
thereof  doing  business  in  this  State  shall  be  subject  to  all  the  liabilities, 
restrictions  and  duties  that  may  be  imposed  upon  corporations  of  like 
character  organized  under  the  general  laws  of  this  State,  and  shall  have 
no  other  or  greater  powers,  a  foreign  homestead  and  loan  association, 
doing  business  in  this  State,  will  be  subject  to  the  laws  of  this  State,  and 
a  resident  shareholder  therein  will  be  entitled  to  withdraw  his  stock  and 
to  sue  for  and  recover  payments  made  by  him,  upon  giving  thirty  days 
notice,  etc.,  as  required  by  section  6,  R.  S.,  Chap.  32,  notwithstanding 
the  provisions  of  the  charter  and  by-laws  of  such  foreign  corporation  to 
the  contrary. 
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Memorandnm. — Action  to  recover  amounts  paid  by  a  stockholder  in  a 
benefit  association.  Appeal  from  a  judgment  of  $30  for  plaintiif ,  ren- 
dered by  the  Circuit  Court  of  Sangamon  County;  the  Hon.  James  A. 
Creighton,  Circuit  Judge,  presiding.  .Heard  in  this  court  at  the  May 
term,  A.  D.  1892,  and  affirmed.    Opinion  filed  October  24,  1892. 

The  opinion  of  the  court  states  the  case. 


Appellant's  Brief. 

Section  6  of  the  Illinois  act  of  1879,  only  applies  to 
organizations  under  that  act  and  not  to  appellant  acting 
under  a  special  charter,  and  a  contract  applied  for  here, 
but  consummated  and  accepted  there  in  New  Hampshire, 
and  by  terms  especially  made  a  New  Hampshire  contract. 
The  stockholder  can  not  say  w^hat  his  withdrawal  rights  and 
values  are,  even  under  the  Dlinois  law,  until  determined  by 
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the  board  of  directors,  and  there  was  no  data  on  which  a 
verdict  could  be  based  even  under  this  section. 

The  stockholder's  application  was  accepted  in  New 
Hampshire  and  this  binds  it  as  a  New  Hampshire  conti*act. 

Charles  E.  Selby  and  Conklino  &  Gkout,  attorneys  for 
appellant. 

Appellee's   Brief. 

The  rule  of  law  is  that  the  place  where  a  contract  is 
made  depends  not  upon  the  place  where  it  is  actually  writ- 
ten, signed  or  dated,  but  where  it  is  delivered  as  consum- 
mating the  bargain,  1  Daniel's  Neg.  Instruments,  600; 
Gay  v.  Rainey,  81)  111.  22o ;  Bishop  on  Contracts  (Enlarge<l 
Ed\  Sec.  1891. 

It  was  therefore  a  contract  under  the  laws  of  Illinois,  and 
under  our  laws  appellant  had  no  power  to  bind  appellee  not 
to  demand  and  recover  the  money  paid  by  him,  for  the 
space  of  twenty-four  months. 

It  was  against  the  statute.  It  was  against  the  public 
policy  of  this  State.  Under  the  statute,  domestic  corpora- 
tions are  compelled  to  pay  back  the  amount  paid  in,  less  all 
fines  and  other  charges,  on  a  thirty  days'  notice  being  given. 
Starr  &  Curtis,  Vol.  1,  p.  63'),  S30.  73.*^ 

And  by  Sec.  26,  same  volume,  foreign  companies  are 
bound  by  the  same  liabilities,  restrictions  and  duties.  Ap- 
pellant says  this  section  does  not  apply  to  this  case  because 
appellant  does  not  come  under  that  act. 

The  Su])reme  Court,  however,  has  held  that  section  26 
above  applies  to  all  foreign  companies  doing  business  in 
Illinois ;  and  were  section  26  not  considered  it  would  be 
against  the  public  policy  of  the  State  to  give  foreign 
companies  rights  domestic  companies  do  not  enjoy.  They 
do  business  here  "  by  grace, "  and  should  be  satisfied  if  they 
are  treated  exactly  the  same  as  domestic  companies.  Ste- 
vens V.  Pratt,  101  111.  206 ;  Penn  Co.  v.  Sloan,  1  Brad.  373; 
Female  Academy  v.  Sullivan,  116  111.  3S1-384;  Barnes  v. 
Suddard,  117  III  241-2. 

E.  L,  Chapin,  attorney  for  appellee. 
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Opinion  by  the  Court. 

Appellee  recovered  a  judgment  against  appellant  for  $30, 
being  the  amount  of  payments  made  by  the  appellee  as  a 
stockholder  in  the  appellant  corporation.  That  corporation 
holds  a  charter  from  the  State  of  New  Hampshire,  author- 
izing it  to  transact,  in  that  and  other  States,  the  business  of 
a  Homestead  and  Loan  Association. 

Pursuant  to  the  charter  and  bv-laws,  local  clubs  or 
branches  might  be  formed  whenever  a  sufficient  number  of 
shareholders  could  be  obtained.  Such  a  club  was  formed  in 
Springfield,  in  the  year  1891. 

The  appellee  subscribed  for  five  shares,  and  made  the  first 
payment  of  one  dollar  per  share  thereon,  through  one 
Charles  Werner,  who  assumed  to  represent  the  corporation. 

A  certificate  of  stock  was  furnished  by  the  corporation, 
through  said  Werner,  and  the  appellee  made  five  subse- 
quent monthly  payments  thereon,  four  of  them  to  Werner, 
who  assumed  to  act  as  treasurer  of  the  local  club,  and  one  to 
Coe,  who,  it  is  conceded,  was  such  treasurer.  Having  be- 
come dissatisfied  with  the  course  of  things  the  appellee 
desired  to  withdraw  from  the  company,  and  to  be  reim- 
bursed the  money  he  had  paid  in  on  his  stock. 

The  by-laws  of  the  cor}X)ration  provide,  that  after  twenty- 
four  payments  have  been  made  by  a  shareholder,  his  cer- 
tificate shall  be  redeemable  in  cash,  L  ^.,  the  amount  paid 
in  on  the  shares  with  six  per  cent  interest  thereon. 

The  appellee  could  not  claim  under  this  by-law,  because 
he  had  not  made  the  requisite  number  of  payments. 

He  claims,  however,  under  section  6  of  the  Homestead 
Loan  Association  Act  of  this  State,  11.  S.,  Ch.  32,  Par.  73, 
which  provides  that  "  any  stockholder  wishing  to  withdraw 
from  the  said  corporation  shall  have  power  to  do  so,  by 
giving  thirty  days'  notice  of  his  or  her  intention  to  with- 
draw, when  he  or  she  shall  be  entitled  to  receive  the 
amount  paid  in  by  him  or  her,  and  such  interest  thereon,  or 
such  proportion  of  the  profit  thereon,  as  the  by-laws  may 
determine,  less  all  fines  and  other  charges." 

This  provision  relates  only  to  corporations  formed  under 
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the  general  law  of  this  State.  But  it  is  urged  that  by  Par. 
.  20  of  the  same  chapter,  it  is  also  provided  that  "  foreign 
corporations  and  the  officers  and  agents  thereof,  doing  busi- 
ness in  this  State  shall  be  subjected  to  all  the  liabilities, 
restrictions  and  duties,  that  are  or  may  be  imposed  upon 
corporations  of  like  character,  organized  under  the  general 
laws  of  this  State,  and  shall  have  no  other  or  greater 
powers." 

The  main  question  in  the  case,  therefore,  is,  whether  the 
charter  and  by-laws  of  the  foreign  corporation,  or  the  pro- 
vision of  Par.  73,  (Sec.  G)  above  quotedj  shall  control. 

The  suggestion  on  the  one  side  is,  that  by  the  very  terms 
of  the  statute,  the  foreign  corporation  must  in  all  respects 
conform  to  the  provisions  of  the  statute,  the  latter  being 
the  measure  and  model  to  be  followed  in  every  substantial 
particular  (thus  in  effect  substituting  our  statute  for  the 
foreign  charter  and  by-laws),  and  on  the  other,  that  this 
provision  was  not  designed  to  affect  the  natural  right  or 
power  of  one  suijuris^  to  become  a  stockholder  under  such 
conditions  found  in  the  charter  and  by-laws  of  a  corpora- 
tion as  he  may  be  satisfied  with;  that  he  may,  by  contract, 
accept  a  privilege  less  than  that  provided  in  corporations 
organized  under  the  statute;  that  he  can  not  be  deprived  of 
the  natural  power  thus  to  contract,  in  reference  to  a  matter 
not  opposed  by  public  policy  or  sound  morality;  and  that 
having  made  such  contract  he  can  not  withdraw  from  it  and 
assert  a  right  under  the  statute;  and  that,  furthermore,  if  it 
be  said  that  such  contract  is  illegal  because  in  the  teeth  of 
the  statute,  then  the  parties  avej}ari  delicto  and  the  law  will 
afford  no  relief. 

It  will  be  noted  that,  while  the  statute  provides  that  the 
shares  shall  be  of  the  par  value  of  one  hundred  dollars,  the 
shares  in  this  instance  were  of  the  par  value  of  two  hun- 
dred dollars,  pursuant  to  the  by-laws.  Other  differences 
between  the  provisions  of  the  statute  and  of  the  foreign 
charter  and  by-laws  need  not  be  noticed. 

After  due  consideration  of  the  whole  matter,  a  majority 
of  this  court  agree  with  the  ruling  of  the  Circuit  Court,  that 
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the  statute  must  prevail,  and  that  the  appellee  was  entitled 
to  sue  for  and  recover  the  payments  made  upon  giving 
thirty  days'  notice  under  the  statute,  notwithstanding  the 
provisions  of  the  by-laws  of  the  appelhint  corporation.  It 
is  suggested  that  no  sufficient  data  appear  from  which  to 
estimate  the  value  of  the  shares,  that  is,  the  amount  of  in- 
terest or  profit  to  be  allowed  thereon  in  addition  to  the  sum 
paid  in,  but  as  appellee  sought  to  recover  only  the  amount 
so  paid,  without  interest  or  profit,  the  point  is  not  deemed 
important. 

Another  objection  urged  is  that  the  payments  were  not 
all  properly  made;  that  is  to  say,  that  Werner  had  no  right 
to  receive  four  of  them,  and  the  corporation  is  not  bound 
thereby.  Werner  acted  as  the  local  treasurer,  and  if  he  had 
the  right  to  do  so,  a  payment  to  him  was  a  good  payment 
under  the  by-laws. 

The  evidence  tends  to  show  he  had  such  right,  and  the 
significant  fact  that  no  fines  were  assessed  for  non-payment 
of  dues,  strongly  supports  the  position  that  he  was  the  act- 
ing treasurer  of  the  club,  the  treasurer  elect  having  failed 
to  (jualify.  It  is  also  urged  that  Werner  had  no  authority 
to  represent  the  corporation  and  that  notice  to  him  was  not 
sufficient,  but  we  are  disposed  to  overrule  this  point,  upon  a 
full  consideration  of  the  evidence  relating  thereto.  We 
hold  also  that  there  is  sufficient  evidence  of  notice,  such  as 
the  statute  requires.  No  other  objection  being  urged,  the 
judgment  will  be  affirmed. 


The  Granite  State  Provident  Association  y.  Sonderman. 


48    438 
79    109 


1.  Decrees — Conclusive  as  to  Matters  Adjudicated. — The  Appellate 
Court  can  look  to  the  decree  alone  to  ascertain  wliat  was  adjudicated 
in  the  court  below. 


Memorandam. — Appeal  from  the  Circuit  Court  of  Sangamon  County; 
the  Hon.  James  A.  Creighton,  Circuit  Judge,  presiding.    Heard  in  this 
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court  at  the  May  term,  A.  D.  1892,  and  affirmed.     Cx^inion  filed  October 
24,  1892. 

The  opinion  states  the  case. 

Chas.  E.  Selby  and  Conklino  &   GfRour,  attomcvs  for 

m 

appellant. 

M.  U.  Woodruff  and  E.  L.  Ciiapin,  attorneys  f or  api>ellee. 

Opinion  by  the  Court. 

This  case  is  similar  in  most  of  its  features  to  the  preceding 
case  of  the  same  appellant  v.  Lloyd,  and  the  ruling  will  be 
the  same  as  to  such  matters. 

An  additional  point,  however,  is  that  the  apvellee  and  a 
number  of  other  shareholders  filed  a  bill  in  chancery  in  New 
Hampshire  against  the  appellant,  having  for  its  chief  object 
the. winding  up  of  the  corporation,  praying  for  the  appoint- 
ment of  a  receiver,  that  an  account  might  be  taken  of  the 
amounts  paid  in  by  the  several  complainants,  and  that  the 
same  might  be  refunded.  It  was  alleged  that  the  corpo- 
ration was  insolvent,  that  its  proceedings  were  illegal  and 
that  the  complainants  had  been  fraudulently  induced  to 
enter  the  association.  The  decree  of  the  court  was  that 
the  relief  sought  be  denied.  It  is  insisted  that  there  was 
in  that  case  an  adjudication  that  the  appellee  had  paid  in 
a  sum  considerably  less  than  that  now  sued  for  and  recov- 
ered, and  that  such  adjudication  is  binding  here.  We  think 
this  is  a  misapprehension.  While  it  is  true  that  in  a  schedule 
attached  to  the  opinion  of  the  court  the  amounts  paid  in  by 
the  several  complainants  are  set  forth,  including  those  paid 
by  appellee,  yet  nothing  of  the  sort  appears  in  the  decree. 

We  can  look  to  the  decree  alone  to  ascertain  what  was 
adjudged.  Indeed,  the  court  having  found  that  the  grounds 
alleged  for  closing  the  business  of  the  corporation  were 
not  supported  by  the  proofs,  there  was  no  occasion  to  in- 
quire into  the  state  of  accounts  between  the  corporation 
and  the  complaining  stockholders.  It  is  not  apparent,  there- 
fore, that  any  matter  was  adjudged  in  that  proceeding  to 
bar  the  remedy  sought  in  this.  The  judgment  will  be 
aflBLrmed. 
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SuUiyan  t.  Sullivan. 

1.  Slandei'—Piiblication  of  the  Wordu  Complaived  of. — If  the  persons 
in  whose  presence  and  hearing  slanderous  words  are  spoken,  do  not 
luiderstand  their  meaning  and  do  not  repeat  tliem  to  othera,  there  is  no 
such  publication  of  the  words  as  will  support  an  action  for  slander. 

2.  Character  in  Action  of  Slander. — Where  evidence  of  the  plaintiflTs 
character  is  oompetent  in  an  action  for  slander  it  should  be  limited  to 
the  time  of  the  alleged  slander. 

Memorandiiiii. — Action  for  slander.  Appeal  from  a  judgment  for  the 
defendant  rendered  by  the  Circuit  Com*t  of  ^IcDonough  County;  the 
Hon.  Charles  J.  Scofield,  Circuit  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  A.  D.  1892,  and  affirmed.  Opinion  filed  October  24, 
1892. 

Appellant's  Statement  of  the  Case, 

Appellant  brought  suit  in  this  case  in  the  Circuit  Court 
against  appellee  for  slander,  charging  him  with  speaking  of 
and  concerning  her  the  words  :  "  You  are  nothing  but  a 
damned  old  whore."  Plea,  general  issue ;  trial  by  jury ; 
verdict  for  defendant. 

The  words  were  spoken  in  the  presence  of  appellant's 
children,  Maggie  Sullivan  and  Jerry  Sullivan  who,  upon 
cross-examination,  said  that  they  did  not  know  the  meaning 
of  the  words,  "You  are  nothing  but  a  damned  old  whore." 

Appellant's  Brief. 

The  words,  "You  are  nothing  but  a  d — d  old  whore" 
are  actionable  per  se.  E.  S.,  Chap.  120,  Sec.  1;  Elam  v. 
Badger,  23  111.  498 ;  Schmisseur  v.  Kreilich,  92  111.  347. 

Where  the  words  are  unambiguous  and  actionable  ^^r  se^ 
witnesses  can  not  testify  what  they  understand  the  words 
to  mean.  Sasser  v.  Eouse,  13  Ired.  (N.  C.)  142 ;  Pitts  v. 
Pace,  7  Jones  (N.  C),  558 ;  Jarnigan  v.  Fleming,  43  Miss. 
710 ;  Wright  v.  Paige,  36  Barb.*(N.  Y.)  438  ;  Snell  v.  Snow, 
13  Mete.  (Mass.)  278 ;  Olmsted  v.  Miller,  1  Wend.  (N".  Y.J 
506. 
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The  sense  in  which  hearers  understood  the  words  is  not 
conclusive  upon  the  jury  ;  the  only  object  of  such  testi- 
mony is  as  tending  to  show  the  meaning  hearer's  of  common 
understanding  would  and  did  ascribe  to  them.  Kelson  et 
ux.  vs.  Borchenius,  52  111.  236. 

The  proof  of  phiintiff's  character,  if  given,  must  have 
reference  to  the  offense  charged  in  the  slander.  Am.  «k 
Eng.  Ency.  of  Law,  Vol.  3,  p.  114,  note  2. 

Evidence  of  plaintiff's  bad  character  must  be  directed 
and  applied  to  her  character  at  and  prior  to  the  time  of  the 
slander,  and  not  at  the  time  of  the  trial.  Douglass  v. 
Tousey,  2  Wend.  (N.  Y.)  352;  Starkie's  Ev.,pt.  4,  309,  878; 
2  Cainpb.  R.  251. 

Xeece  &  Son  and  Agnew  &  Yose,  attorneys  for  appel- 
lant. 

Appellee's  Brief. 

In  a  slander  suit,  it  is  competent  to  show  by  the  witnesses 
who  testify  to  the  uttering  of  the  alleged  slanderous  Avords, 
that  thev  did  not  understand  and  know  the  meanin":  thereof 
at  the  time  or  since  the  utterance  thereof.  Nelson  v.  Bor- 
chenius, 52  111.  230;  Palmer  v.  Harris,  100  Am.  Dec.  557; 
K—  V.  II—,  91  Am.  Dec.  397 ;  Hawks  v.  Patton,  63  Am. 
Dec.  260 ;  Mielenz  v.  Quasdorf,  (S%  Iowa,  726 ;  Newell  on 
Defamation,  Slander  and  Libel,  277,  Sec.  70. 

It  is  competent  to  show  the  sense  in  which  the  hearer 
understood  the  slanderous  words  at  the  time  they  were 
uttered,  and  the  effect  they  produced  upon  the  minds  of  the 
hearers,  as  that  is  the  essence  of  the  injury.  Foval  v.  Hal- 
lett,  10  Brad.  205 ;  McKee  v.  Ingalls,  4  Scam.  31j  Hawks  v. 
Patton,  18  Ga.  52. 

The  slander  and  the  damage  consists  in  the  apprehension 
of  the  hearers.  New^ell  on  Slander,  p.  301,  Sec.  22,  p.  311, 
Sec.  35 ;  Fleetwood  v.  Curly,  Hobart,  268. 

In  mitigation  of  damages  it  is  competent  to  show 
the  plaintiff's  general  reputation  and  general  character. 
Greenleaf  on  Evidence,  Vol.  2,  422,  424  and  notes;  Welker 
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V.  Butler,  15  Brad.  209;  Regnier  v.  Cabot,  2  Gilman,  34; 
Sheahan  et  al.  v.  Collins,  20  111.  326 ;  Witherbee  v.  Marsh, 
51  Am.  Dec.  244:;  Eastland  v.  Bid  well,  4  Am.  Dec.  668; 
Waters  v.  Jones,  29  Am.  Dec.  261 ;  Douglas  v.  Tousey,  20 
Am.  Dec.  616 ;  Lamos  v.  Snell,  25  Am.  Dec.  468 ;  Gilman 
V.  Lowe,  24  Am.  Dec.  96 ;  Am.  and  Eng.  Ency.  of  Law,  Yol. 
13,  pp.  443,  84,  93. 

For  a  general  discussion  of  this  question  see  Newell  on 
Slander,  etc.,  p.  823,  and  cases  cited. 

Slanderous  words  spoken  in  a  foreign  language  and  not 
understood  by  the  hearers  are  not  actionable.  Nelson  v. 
Borchenious,  supra;  Palmer  v.  Harris,  60  Pa.  St.  156; 
S —  V.  K — ,  20  Wis.  239 ;  Mielonz  v.  Quasdof,  au^ra;  Newell 
on  S.  and  L.,  p.  277,  Sec.  10. 

Baily  &  Holly,  attorneys  for  appellee. 

Opinion  by  the  Court. 

This  was  an  action  for  slander.  Trial  by  jury.  Verdict 
and  judgment  for  defendant.  Appeal  to  this  court  by 
plaintiff. 

There  was  some  conflict  as  to  whether  the  actionable 
words  alleged  in  the  declaration  were  actually  spoken  by 
the  defendant,  and  while  it  seems  that  the  weight  of  evi- 
dence is  with  the  plaintiff  on  this  point,  yet  it  may  be  the 
jury  had  sufficient  reason  for  giving  the  greater  credit  to 
the  defendant's  testimonv. 

But  we  presume  from  all  the  abstract  discloses  that  the 
case  turned  upon  another  point,  which  was  that  the  persons 
who  were  present  at  the  time  of  the  alleged  speaking  of  the 
slanderous  words  did  not  know  the  import  and  mean- 
ing of  the  same.  These  persons  Avere  the  three  young 
children  of  the  plaintiff.  They  testify  positively  to  the 
speaking  of  the  words,  but  they  say  just  as  positively  that 
they  did  not  understand  then,  or  at  the  time  of  the  trail, 
what  the  words  meant. 

If  this  was  so,  then  it  was  as  though  the  words  were  in 
an  unknown  tongue,  or  the  presence  of  persons  devoid  of 


438  Appellate  Courts  of  Illinois. 

Vol.  48.]  Sullivan  v.  Sullivan. 

the  sense  of  hearing,  or  to  the  plaintiff  alone,  no  others 
being  present,  in  all  of  which  cases  there  is  no  ground  of 
action.  This,  because  the  essence  of  the  injury,  is  the 
effect  created  by  the  slander  upon  the  minds  of  the  hearers. 
Fleetwood  v.  Curly,  Ilobart  Reports,  267;  Townshond  on 
Slander  and  Libel,  Sees.  95,  96  and  97;  Starkie  on  Slander, 
Vol.  2,  52;  Nelson  v.  Borchenius,  52  111.  236. 

The  action  of  the  court  in  giving  and  modifying  instruc- 
tions on  this  point  was  correct  and  the  errors  assigned  in 
reference  thereto  must  be  overruled.  If  the  persons  present 
did  not  understand  the  words  and  did  not  repeat  them  to 
others  there  was  no  publication  in  the  legal  sense.  Some 
objection  is  made  as  to  the  ruling  of  the  court  in  refusing 
to  allow  certain  questions  to  be  put  to  the  witness  Jerry 
Sullivan.  Only  two  questions  are  involved.  When  the 
first  was  propounded  counsel  for  defendant  objected,  and 
without  waiting  for  a  ruling  by  the  court,  propounded  the 
second,  to  which  objection  was  also  interposed  and  sus- 
tained. 

We  think  no  error  was  committed  therein.  The  ques- 
tions were  both  leading  and  objectionable  for  that  reason, 
especially  when  put  to  a  young  person,  the  child  of  the 
plaintiff.  The  second  question  was  objectionable  also  in 
the  assumption  it  contained,  that  the  witness  undei'stood 
the  words  to  have  the  meaning  suggested  by  the  question, 
and  that  such  meaning  was  in  effect  slanderous. 

It  would  have  been  easy  enough  to  frame  the  questions 
properly,  and  we  are  not  disposed  to  say  that  the  court  was 
too  strict  in  the  matter,  under  the  circumstances. 

It  is  objected  also,  that  evidence  was  admitted  as  to  the 
general  character  of  the  plaintiff  without  limiting  the  proof 
to  the  time  of  the  alleged  slander. 

We  find  no  objection  on  this  ground  interposed  at  the 
time.  There  was  a  general  objection,  which  the  court  over- 
ruled, and  to  this  no  exception  was  saved.  The  evidence, 
w^hile  not  in  terms  confined  to  the  particular  time  when  the 
w^ords  were  alleged  to  have  been  spoken,  evidently  refers  to 
that  time,  though  the  present  tense  was  frequently  used  in 
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both  question  and  answer,  not  only  in  the  examination  in 
chief  but  also  in  the  cross  examination.  Such  an  objection 
'  should  have  been  specifically  made.  It  is  evidently  an 
afterthought.  Finding  no  errors  of  any  importance,  we  must 
affirm  the  judgment. 


Hewes  et  al.  t.  The  People,  etc.,  for  use,  etc. 

1.  Officer — Term  of  Office  Closed  upon  a  Contingency — Sureties, — 
Because  a  certain  contingency  brings  thetc^rni  of  an  office  to  a  close,  and 
cut8  off  or  terminates  the  legal  right  of  the  incumbent  to  perform  the 
acts  pertaining  to  the  office,  it  does  not  follow  that  as  to  the  public,  his 
acts  are  to  be  discredited  or  that  his  sureties  are  released  when  his  legal 
right  to  fill  the  office  has  ended.  He  may  be  treated  as  an  officer  de 
facto.  Being  such,  his  acts  are  valid,  not  only  as  against,  but  also  in 
favor  of,  third  persons;  so  held  where  a  constable,  being  required  under 
chapter  103,  E.  S.,  to  give  a  new  bond,  failed  to  do  so,  but  continued  to 
act 

2-  Officer  Holding  Over — Sureties. — When  an  officer  holds  over  after 
the  expiration  of  liis  term,  no  successor  having  been  elected  and  quali- 
fied, the  liability  of  sureties  upon  his  bond  wiU  extend  beyond  the  term 
f or  a  reasonabty  sufficient  time,  within  which  the  successor  may  qualify. 

3.  Officer  Falling  to  Give  a  New  Surety. — Under  chapter  103,  R.  S. , 
when  an  officer  fails  to  give  a  new  bond,  his  duty  is  to  turn  over  to  his 
siureties,  all  books,  moneys,  vouchers,  papers,  and  every  description  of 
property  pertaining  to  his  office,  and  the  sureties  may  enforce  their  rights 
in  this  respect,  by  an  action  of  replevin.  It  is  within  their  power  to  pro- 
ceed against  him  by  quo  warranto  or  by  mandamus  to  require  the 
proper  authorities  to  call  an  election,  etc. 

4.  Sureties— Official  Bonds—Liability  as  to  Third  Persons. — As 
the  sureties  have,  by  signing  an  official  bond,  enabled  a  person  to  possess 
a  public  office  and  exercise  its  functions,  and  as  they  have  various 
means  under  the  statute  by  which  to  divest  the  party  of  his  official 
power,  in  case  of  malfeasance  on  the  part  of  the  person  holding  the 
office,  as  between  his  sureties  and  an  innocent  third  party,  tliey  ought 
to  bear  the  burden  of  his  official  malfeasance. 

Memorandnm. — Action  of  debt  on  a  constable's  bond.  Appeal  from  a 
judgment  rendered  by  the  Circuit  Court  of  McDonough  County;  tlie  Hon. 
Charles  J.  Scofield,  Circuit  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  A.  D.  1892,  and  affirmed.     Opmion  filed  October  31,  1892. 
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Statement  of  the  Facts  by  the  Cocrt. 

This  was  an  action  on  the  official  bond  of  Albert  I.  Hewes, 
as  constable. 

The  declaration  alleges,  in  substance,  that  Albert  I.  Hewes 
was  elected  constable  in  and  for  Bushnell  township,  in 
McDonough  County,  Illinois,  and  that  on  the  11th  day  of 
April,  A.  D.  18S1>,  the  said  Albert  I.  Hewes,  as  principal, 
and  James  Cole,  Ross  Manly  and  William  Dawson,  as  sure- 
ties, entered  into  a  writing  obligatory,  which  was  a  con- 
stable's bond,  in  the  usual  form,  with  the  usual  condition, 
in  the  penal  sum  of  ^2,000 ;  that  said  bond  was  filed  with 
the  clerk  of  the  proper  county  and  within  the  time  fixed  by 
law;  that  he  entered  upon  the  duties  of  his  office;  that 
while  acting  as  such  constiible,  on  the  1st  day  of  October, 
A.  1).  18U0,  a  judgment  was  obtained  in  favor  of  the  Bush- 
nell Machine  and  Transfer  Compjuiy  against  one  John 
S])urgeon,  before  one  J.  Ji.  Spicer,  a  justice  of  the  |>eace  in 
and  for  siiid  ilcDonough  county,  and  State  of  Illinois,  for 
tlie  sum  of  $108.08 ;  that  on  the  3d  day  of  December,  A.  D. 
ISiM),  an  execution  was  issued  on  said  judgment  and  placed 
in  the  hands  of  said  Albert  I.  Hewes,  as  constable,  for  col- 
lection; that  said  Hewes  col  lecteil  thereon  the  sum  of  6108.08 
from  said  Spurgeon,  with  costs ;  that  he  failed  and  refused 
to  turn  it  over  to  plaintiffs,  and  that  tliereby  an  action 
accrued  in  their  behalf  on  account  of  such  neglect  and  re- 
fusal. 

To  the  declaration  the  defendants  pleaded  firstly  and 
jointly  non  ent  factum^  on  Avliich  the  plaintiffs  took  issue. 

The  defendant  Ross  Manly,  for  second  plea,  pleaded  sep- 
arately, that  he  had  performed  all  things  on  his  part  to  be 
performed,  by  reason  of  anything  contained  in  said  bond, 
until  the  18th  day  of  September,  A.  D.  181*0,  when  he  gave 
notice  in  writing  to  said  Albert  I.  Hewes  that  he  desired  to 
be  releiised  from  his  bond  as  constable,  and  that  he,  Hewes, 
give  new  bond,  with  sufficient  sureties,  within  ten  days  from 
the  date  of  such  notice,  and  that  he,  defendant  RossManh% 
did,  witliin  five  days  after  the  service  of  such  notice,  deliver 
a  copy  of  such  notice,  with  an  affidavit  of  the  time  and 
manner  of  service,  to  the  county  clerk  of  McDonough  county. 
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The  defendants,  James  Cole  and  William  Dawson,  filed  a 
second  plea,  same  as  the  said  second  plea  of  defendant,  lioss 
Manlv. 

To  the  second  pleas  so  filed  by  the  jsaid  Manly  and  Cole 
and  Dawson,  the  court  sustained  a  demurrer,  and  exception 
was  taken  to  this  ruling.  The  defendants  abided  by  their 
pleas.  The  cause  proceeded  to  trial  on  the  issue  of  non  est 
factum,  resulting  in  a  judgment  for  the  plaintiifs,  from 
which  defendants  appeal. 

Appellants'  Brief. 

By  reference  to  Section  7,  Chapter  79,  Hurd's  Statutes, 
in  relation  to  justices  and  constables,  the  tpUowing  language 
m  ly  ba  founi :  ''  If  any  justice  or  constable  shall  not,  within 
twenty  days  after  his  election  or  appointment,  take  the 
oath  and  give  bond  as  aforesaid,  suoh  justice  or  constable 
shall  not  be  permitted  after  that  time  to  qualify,  but  the 
office  shall  be  considered  as  vacant,  and  filled  accordingly." 

The  section  is  the  only  mode  provided  by  statute  whereby 
the  sureties  on  official  bonds  may  be  released  from  further 
liability.  It  places  the  power  within  reach  of  sureties  on 
official  bonds  to  cause  a  vacation  of  the  office  and  effectually 
reli^^e  themselves  from  further  liability.  Stern  et  al.  v. 
The  People,  for  use,  etc.,  102  111.  550. 

''  While  the  liabilities  of  sureties  are  to  be  strictly  con- 
strued,it  is  not  the  duty  of  courts  to  aid  them  to  escape  liabili- 
ties by  technical,  hypercritical  construction."  This  language 
was  used  where  the  sureties  were  seekino^  to  avoid  liabilitv 
on  a  bond  for  mere  technical  reasons,  as  will  appear  by  read- 
ing the  ciise;  yet  the  court  holds  that  the  liability  of  sureties 
is  to  be  strictly  construed.  Cawley  et  al.  v.  The  People,  95 
111.  249. 

Where  a  contract  of  surety  relates  to  the  acts  and  conduct 
of  one  in  office,  a  recovery  must  be  based  on  a  violation  of 
the  condition,  occurring  during  the  official  term,  and  then 
are  liable  only  for  official  acts  done  or  omitted.  People 
V.  Toomey,  25  111.  App.  46.  The  liability  of  a  surety  is 
stnctisslnii  juris — it  can  not  be  extended  b}^  construction. 
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If  the  term  of  an  officer  is  for  a  definite  period,  the  sureties 
are  only  liable  for  acts  jxirf ormed  during  such  period.  People 
V.  Toomey,  122  111.  311. 

D.  Chambkr-s  and  Pontious  &  Mickey,  attornej^s  for  ap- 
pellants. 

T.  J.  Sparks  and  Sherman  &  Tunxicliff,  attorneys  for 
appellees. 

Opixiox  by  the  Court. 

The  statute,  Sec.  10,  Ch.  103,  declares  that  where  the 
surety  has  given  notice,  etc.,  as  therein  provided,  if  the  offi- 
cer shall  fail  to  give  a  new  bond  within  ten  days  after 
receiving  the  notice,  or  such  further  time,  not  exceeding 
twenty  days,  as  may  be  allowed  him,  the  "office  shall  be- 
come vacant  and  the  vacancy  shall  be  fi^lled  as  provided  by 
law."  It  is  urged  on  behalf  of  appellants  that  because  the 
office  thus  becomes  vacant,  there  was  no  legjil  power  in  the 
constable  to  further  exercise  the  official  functions  and  there- 
fore his  sureties  are  not  affected  by  anything  he  did  while 
acting  without  legaf  authority.  It  ^vill  be  noticed  that  the 
section  referred  to  does  not  say  that  the  parties  are  release<l 
upon  the  contingency  so  arising,  though  by  the  following 
section  12,  it  is  provided  in  express  terms  that  if  a  new 
l)ond  is  given  they  shall  not  be  responsible  for  the  acts 
of  the  officer  in  conseijueuce  of  business  coming  to  his  hands 
after  the  approval  of  the  new  bond.  What,  then,  is  the  legal 
effect  of  the  office  becoming  vacant,  the  vacancy  to  be  tilled 
as  in  other  cases  ?  The  question  is  by  no  means  free  from 
difficulty.  The  majority  of  this  court  are,  however,  inclined 
to  hold  that  as  to  third  persons  the  principal  in  the  bond  is 
to  be  regarded  as  officer  defacto^  that  his  acts  as  such  would 
be  valid,  and  those  persons  so  interested  in  the  official  acts 
])erformed  by  him  are  to  be  protected.  In  the  case  of 
Sunphy  v.  Whipple,  25  Mich.  10,  the  sheriff  had  failed  to 
renew  his  bond.  The  constitution  provided  that  such  offi- 
cer might  be  required  by  law  to  renew  his  security  from 
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time  to  time,  and  in  default  of  giving  such  surety,  the  office 
should  be  deemed  vacant.  The  statute  subsequently  enacted 
provided  for  the  renewal  of  the  bond  at  certain  times,  but 
did  not  expressly  declare  the  office  should  be  vacant  for 
failure  therein.  The  court  held  that  whether  it  was  vacant 
or  not,  if  the  incumbent  continued  in  office  and  remained 
sheriff  defaeto,  that  he  was  in  by  virtue  of  his  election — 
that  it  was  the  election  w^hich  justified  his  being  treated  as 
anything  but  a  usurper,  and  that,  together  Avith  his  action 
under  it,  protected  those  interested  in  his  official  acts.  The 
sureties  were  held  liable. 

In  Placer  Co.  v.  Dickerson,  45  Cal.  12,  the  county  treas- 
urer retained  possession  of  the  office  after  his  term  expired 
and  collected  monej"  Avhile  so  holding  over,  and  his  sureties 
%vere  held. 

The  court  remarked  he  was  an  officer  de  facto  and  that 
the  responsibility  of  the  sureties  was  the  same  as  though 
the  officer  had,  after  the  expiration  of  his  term,  continued 
in  office  pending  proceedings  by  quo  warranto  to  oust  him, 
and  in  that  case  the  liability  Tvould  be  unquestionable. 

In  The  State  v.  Muir,  20  Mo.  303,  the  officer  had  removed 
from  the  State  and  had  thereby  vacated  his  office,  but  it  was 
held  his  sureties  were  liable  for  the  acts  of  a  deputy  after 
such  removal. 

It  would  seem,  therefore,  that  because  a  certain  contin- 
gency brings  the  terra  of  office  to  a  close  and  cuts  off  or 
terminates  the  legal  right  of  the  incumbent  to  ])erform  the 
acts  pertaining  to  the  office,  it  does  not  follow  that  as  to 
the  public  his  acts  are  discredited,  or  that  his  sureties  are 
released  when  his  legal  right  to  fill  the  office  has  ended. 
He  may  still  be  treated  as  an  officer  de  facto.  Being  such, 
his  acts  are  valid  and  binding  not  only  as  against,  but  also 
in  favor  of,  third  persons. 

Again,  the  statute  provides  that  the  term  of  the  constable's 
office  shall  continue  four  years,  or  until  a  successor  is 
elected  and  qualified.  Ch.  79,  Sec.  1,  and  Sec.  10  of  Ch.  103 
already  referred  to,  declare  that  the  vacancy  created  by 
the  failure  to  give  new  bond  "  shall  be  filled  as  provided  by 
law,"  that  is,  by  appointment  or  by  a  special  election,  ac- 
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cording  to  the  amount  of  unexpired  time  of  the  original 
term.  It  has  been  held  under  similar  provisions,  that  where 
the  oflicer  hohls  over  after  the  end  of  liis  term,  no  successor 
having  been  elected  and  qualified,  the  liability  of  the  bond 
will  extend  bevond  the  term  for  a  reasonably  sutRcient 
time,  Avithin  which  the  successor  may  qualify.  Chelmsford 
Co.  V.  Demarest,  7  Gray,  1;  Mayor  of  Rah  way  v.  Crowell, 
11  Yroom,  2(>7;  City,  etc.,  of  Montgomery  v.  Hughes,  65 
Ala.  201;  County  of  Scott  v.  Eing,  20  Minn.  308. 

It  has  ever  been  held  that  in  such  case  liability  continues 
during  a  second  term  of  the  same  incumbent.  Butler  v. 
The  State,  etc.,  20  Ind.  1(>1). 

Turning  again  to  the  statute,  Sec.  12,  Ch.  103,  it  will  be 
seen  that  when  the  officer  fails  to  give  the  new  bond  it  shall 
be  his  duty  to  turn  over  to  his  sureties  all  books,  monevs, 
vouchers,  pa))ers  and  every  description  of  pro})erty  pertain- 
ing to.  his  office,  and  that  the  sureties  may  enforce  their 
rights  in  this  respect  by  action  of  rei)levin.  It  ^vould,  of 
course,  be  within  their  power  to  proceed  against  lihn  by  qvo 
warranto  or  by  mandamus  to  require  the  proper  authorities 
to  cfiU  an  election. 

As  the  sureties  have,  by  signing  his  bond,  enabled  him  to 
possess  the  otfice  and  exercise  its  functions,  and  as  they  have 
these  various  means  by  which  to  divest  him  of  official  power, 
it  would  seem  that  as  between  them  and  an  innocent  third 
party,  such  as  a  plaintiff  in  execution,  they  ought,  upon 
familiar  principles,  to  bear  the  burden  of  his  official  mal- 
feasance. We  find  nothing  in  the  statute  exonerating  them, 
aside  from  the  argument  drawn  from  the  provision  that  when 
he  fails  to  give  a  new  bond  the  office  shall  become  vacant  and 
the  vacancy  shall  be  filled  as  provided  by  law,  which  we 
have  just  discussed.  Doubtless,  adjudged  cases  may  be  found 
supporting  the  position  of  appellants,  but  the  value  of  those 
cases  may  depend  more  or  less  upon  local  statutes.  After 
the  best  consideration  we  have  been  able  to  give  the  ques- 
tion, we  are  disposed  to  regard  the  weight  of  reason  and 
authority  as  being  wuth  the  conclusion  reached  by  the  Cir- 
cuit Court. 

The  judgment  will  be  affirmed. 
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McCrory  et  al.  v.  Chambers  et  al.  lo^   ^^^ 

1.  Corporations — Ultra  Vires. — Corporations  have  such  jwwers  as 
are  expressly  given  them  by  the  lavr  wliich  authorizes  their  creation,  and 
such  other  powers  as  are  necessarily  incidental  to  the  proper  exercise  of 
such  express  powers.  Such  express  powers  are  readily  aijcertiiined 
from  the  statute  or  the  charter  of  the  cori)oration. 

2.  National  Banks— Right  to  Make  Donations  of  Money. — The  right 
to  make  donations  of  money  is  not_  among  the  chartered  powers  of  a 
national  bank.  Tlie  directors  can  use  the  funds  and  property  of  the 
bank  only  for  proper  banking  purposes  and  for  the  strict  furtherance  of 
the  business  objects  and  iinancial  prosperity  of  the  corporation. 

3.  National  Banks — Use  of  Funds  for  Charity ^  etc. — The  directora  of 
a  national  bank  can  not  use  any  portion  of  the  money  of  the  bank  for 
objects  of  usefuhiess  or  charity,  or  the  like,  however  worthy  of  en- 
couragement or  aid.     They  can  not  make  gifts  from  the  corporate  funds. 

4.  National  Banks — Incidental  Powers  of  the  Directors. — The  inci- 
dental powers  of  the  directors  of  a  national  bank  are  such  as  are  neces- 
sai7  to  the  efficient  exercise  of  the  express  powers.  A  donation  of  the 
sum  of  $oOO  of  the  funds  of  the  bank,  to  induce  a  manufacturing  com- 
pany to  remain  in  the  town  where  such  bank  is  located,  is  unauthor- 
ized and  illegal. 

Memorandiiin. — Suit  against  stockholders  in  a  national  bank  for  mis- 
appropriation of  funds.  Appeal  from  a  decree  in  favor  of  complain- 
ants rendered  by  the  Circuit  Court  of  Coles  County;  the  Hon.  Francis 
M.  Wright,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  A.  D.  18D2,  and  affirmed.     Opmion  filed  October  31,  1892. 

Appellants'  Statement  of  the  Case. 

The  First  National  Bank  of  Charleston  was  organized 
with  a  capital  stock  of  $100,000,  divided  into  1,000  shares 
of  $100  each.  Complainants  are  the  owners  of  820  of  said 
shares;  and  appellants,  who  own  280  shares,  are  the  directors 
of  said  bank.  On  December  1,  1S92,  appellants,  at  a  meet- 
ing of  the  directors,  by  resolution,  authorized  and  instructed 
the  president  to  subscribe  for  said  bank  $500,  to  be  paid  to 
retain  the  Bain  Manufacturing  Company  at  Charleston.  On 
January  19,  1891,  at  a  meeting  of  said  directors,  the  presi- 
dent was  instructed  and  authorized  to  pay  over  to  the 
trustees  authorized  to  receive  subscriptions  for  the  purjwse 
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of  retaining  the  Bain  Manufacturing  Compan}^  in  Charles- 
ton, the  sura  of  $500  theretofore  subscribed  by  tlie  bank  for 
that  purpose,  and  charge  the  same  to  the  expense  account ; 
and  that  afterward  the  president  did  pay  said  sum  to  said 
trustees,  and  had  the  same  charged  to  the  expense  account. 
Complainants  filed  a  written  protest  with  said  board  of 
directors  against  said  payment,  but  appellants  disregarded 
it.  Said  payment  was  a  mere  cfift  or  donation  to  the  com- 
pany. On  May  6,  1801,  appellant  Curtis  L.  Davis,  by  order 
of  appellants,  charged  up  to  profit  and  loss  $214.34:,  being 
the  amount  of  a  judgment,  attorney's  fees  and  costs  of  James 
Hamilton  for  the  use  of  Patrick  Kane  against  Francis  M. 
Randolph  and  William  E.  McCrory  in  the  Circuit  Court  of 
Coles  County,  Illinois ;  that  said  bank  was  under  no  obliga- 
tion to  pay  said  sum,  and  the  payment  thereof  was  a  mere 
gift  to  siiid  William  E.  McCrory.  Before  bringing  this  suit 
complainants  demanded  of  the  bank  that  it  bring  suit  against 
ap]>elUints  to  recover  said  sums  of  money,  but  the  bank, 
being  controlled  by  appellants,  refused  to  do  so.  Complain- 
ants sued  for  themselves  and  all  other  stockholders  except 
ai>})ellants,  and  prayed  that  appellants  might  be  decreed  to 
])ay  back  said  several  sums  of  money  to  the  bank.  A  de- 
murrer to  the  bill  having  been  overruled,  and  apjiellants 
electing  to  stand  by  their  demurrer  and  declining  to  answer, 
the  court  decreed  that  appellants  repay  both  of  said  sums 
of  money  to  the  bank,  and  pay  costs.  To  reverse  this  de- 
cree appellants  prosecute  this  appeal. 

Appellants'  Brief. 

For  the  complainants  in  this  c<ase  to  carry  on  this  litiga- 
tion, they  should  show  in  their  bill,  to  the  satisfaction  of 
the  court,  that  they  have  exhausted  all  the  means  within 
their  reach  to  obtain,  within  the  corporation  itself,  the 
redress  of  their  grievances,  or  action  in  conformity  to  their 
wishes. 

'^  He  must  make  an  earnest,  not  a  simulated,  effort  with 
the  managing  body  of  the  corporation  to  induce  remedial 
action  on  their  part,  and  this  must  be  made  apparent  to  the 
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court.  If  time  permits,  or  has  permitted,  he  must  show,  if 
he  fails  with  the  directors,  that  he  has  made  an  honest  effort 
to  obtain  action  by  the  stockholders  as  a  body  in  the  matter 
of  which  he  complains.  And  he  must  show  a  case,  if 
this  is  not  done,  where  it  could  not  be  done  or  it  was  not 
reasonable  to  require  it.  The  efforts  to  induce  such  action 
as  complainant  desires  on  the  part  of  the  shareholders,  when 
that  is  necessary,  and  the  cause  of  failure  in 'these  efforts, 
should  be  stated  with  particularity."  Ilawes  v.  Oakland, 
104  U.  S.  450. 

Our  own  Supreme  Court,  in  Hichelieu  Hotel  Co.  v.  Inter- 
national Military  Encampment  Co.,  29  JS".  E.  Rep.  1044, 
which  was  a  suit  upon  a  subscription  of  §1,000  by  said  hotel 
company  to  a  fund  to  establish  a  military  encampment  at 
Chicago,  say :  It  is  next  urged  that  said  subscription  by  the 
defendant  is  vltra  vires.  It  mav  be  inferred  from  the  name 
of  the  defendant  corporation  that  it  was  organized  for  the 
purpose  of  maintaining  and  operating  a  hotel.  It  *also 
appears  from  those  portions  of  the  defendant's  certificate 
of  incorporation  read  in  evidence  that  tlie  object  for  which 
it  was  incorporated  was  "  to  conduct  a  general  hotel  busi- 
ness." 

Wiley  &  Neal  and  A.  J.  Fbyer,  attornej^s  for  appellants. 

Appellees'  Brief. 

The  liability  of  the  directors  for  a  misuse  of  the  funds  of 
the  bank  is  joint  and  several,  and  all  directors  who  take  any 
part  in  the  illegal  transaction  are  liable.  Thompson  on 
Liability  of  Officers  of  Corporations,  353,  354. 

The  directors  of  banks  are  trustees  for  the  bank,  the  stock- 
holders and  the  depositors,  and  to  each  they  owe  duties,  for 
the  violation  of  which  the  law  will  hold  them  liable.  De- 
lano V.  Case,  17  Brad.  536,  affirmed  in  121  111.  249. 

Whenever  a  cause  of  action  exists,  primarily  in  the  bank 
against  the  directors  for  misapplying  the  funds  of  the  cor- 
poration, or  wrongfully  dealing  with  the  corporate  prop- 
erty, and  the  corporation  either  actually  or  virtually  refuses 
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to  institute  or  prosecute  the  suit,  then  an  action  may  be 
brouglit  and  maintained  by  a  stockholder  or  st(x?kholders, 
either  individually,  or  suing  on  behalf  of  themselves  and  all 
otliers  similarly  situated,  against  the  wrong-doing  directors. 
Robinson  v.  Smith,  3  Paige  (X.  Y.)  231-2:32;  Pealxxlyetal. 
V.  Flint  ct  al.,  6  Allen  (Mass.)  52 ;  City  of  Chicago  v.  Cam- 
eron et  al.,  120  111.  450;  Thompson's  Liability  of  Officers  of 
Corporations,  205,  852,  383,  301;  Iloilges  v.  New  England 
Screw  Co.,  1  R.  I.  312. 

If  the  corporation  is  under  the  control  of  tlie  guilty  direc- 
tors, or  if,  for  any  cause,  there  is  a  reasonable  certainty  that 
the  cor])()ration  would  not  sue,*  then  there  is  no  necessity 
for  a  demand  to  sue.  The  directors  could  not  be  trusted  to 
control  and  prosecute  a  suit  against  themselves.  Chicago 
Hansom  Cab  Co.  v.  Yerkes,  Chicago  Legal  Xews,  May  21, 
1802,  Vol.  2-1,  p.  307;  City  of  Chicago  v.  Cameron  etal,  120 
111.  457;  Robinson  v.  Smith,  3  Paige  (X.  Y.)  232-2:J3;  Thomp- 
son on  Liability  of  Officers  of  Corporations,  205-383. 

When  the  acts  complained  of  are  ^dtra  virss^  application 
to,  and  refusal  of,  directors  to  institute  a  suit  is  not  essential 
in  order  to  authorize  a  suit  by  a  stockholder.  Wood's  Field 
on  the  Law  of  Corporation  (2d  Ed.)  513-514,  Sees.  300, 301 ; 
Heath  v.  Erie  R.  R.  Co.,  8  Blatch.  (U.  S.)  347;  Brewer  v. 
Eoston  Theater,  104  Mass.  378. 

Even  if  a  demand  was  necessary,  the  allegation  of  demand 
made  in  the  bill  is  sufficient.  Thompson's  Liability  of  Ofli- 
cers  of  Cor])orations,  385,  380. 

The  liability  of  officers  is  joint  and  several,  and  directors 
who  take  any  part  in  the  illegal  transaction  are  liable. 
Thompson's  Liability  of  Officers  of  Corporations,  353,  354. 

Jamks  a.  Eads,  solicitor  for  appellees. 

OriNION  BY  THE  CoURT. 

The  a])pellees  filed  a  bill  in  chancery  in  the  Circuit 
Court  of  Coles  County,  in  which  they  allege  that  they 
are  the  owners  of  32.)  shares  of  the  capital  stock  of 
the  First  National  Rank  of  Charleston,  Illinois,  a  corpoja- 
tion  organized  under  the  national  banking  laws,  and  that 
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the  appellants  own  280  shares  of  the  stock  of  the  cor- 
poration and  compose  the  board  of  directors  of  the  bank ; 
that  the  capital  stock  of  the  bank  is  $100,000,  divided  into 
1,000  shares  of  $100  each;  that  the  defendants,  as  such  direct- 
ors, at  a  meeting  of  the  board  on  the  1st  day  of  December, 
1890,  by  a  resolution-  duly  passed  and  entered  of  record, 
directed  the  appellant,  William  McCrory,  president  of  said 
bank,  to  subscribe  for  said  bank  the  sum  of  $500,  to  retain 
the  Bain  Manufacturing  Company  at  Charleston;  and  after- 
ward, on  the  19th  day  of  January,  1891,  at  a  meeting  of  the 
board  of  directors  (the  defendants),  a  resolution  was  adopted 
instructing  and  directing  the  president  of  the  bank  to  pay 
to  the  trustees  appointed  to  receive  subscriptions  for  the 
purpose  of  retaining  the  Bain  Manufacturing  Company  at 
Charleston  the  sum  of  $500,  and  to  charge  the  same  to  the 
expense  account  of  the  bank ;  that  the  president,  in  com- 
pliance with  the  resolution  and  direction  of  directors,  took 
of  the  funds  of  the  bank  the  sum  of  $500,  and  paid  it  to  the 
said  trustee,  and  had  the  same  charged  to  the  expense 
account  of  the  bank,  which  payment  is  alleged  to  be  an 
iUogal  disposition  of  the  moneys  of  the  bank  and  an  injury 
to  said  bank  and  its  stockholders ;  that  such  payment  was  a 
mere  ^ift  or  donation  to  said 'Bain  Manufacturing  Company, 
and  that  before  it  was  paid  the  complainants  filed  with  said 
directors  a  protest  in  writing  against  the  payment,  which 
the  defendants  whoUv  disre^^arded. 

The  bill  further  alleged  that  by  the  order  of  the  defend- 
ants (directors  of  said  bank)  the  sum  of  $214.34:  was  paid 
out  of  the  funds  of  the  bank  upon  a  judgment  rendered  in 
the  Circuit  Court  of  Coles  County  in  favor  of  James  Hamil- 
ton, for  the  use  of  Patrick  Kane,  and  against  Francis  M. 
Randolph  and  William  E.  McCrory,  and  said  sum,  by  order 
of  the  defendants,  charged  to  the  account  of  profit  and  loss 
on  the  books  of  the  said  bank ;  that  the  bank  was  in  no  wise 
indebted  upon  said  judgment  and  under  no  obligation  to  pay 
tlie  same,  and  that  such  payment  was  a  mere  gratuity  to 
William  McCrorv  and  in  fraud  of  the  riMits  of  said  bank 
and  its  stockholders. 

Vol-  XLViri  29 
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It  is  then  alleged  that  the  persons  defendant  to  the  bill, 
and  who  did  the  acts  complained  of,  are  still  the  directors 
and  officers  of  the  bank,  and  that  therefore  a  demand  upon 
said  bank  to  bring  suit  would  have  been  wholly  useless,  yet 
that  the  complainants  (apix^Uees)  did,  before  beginning  the 
suit,  demand  of  said  bank  that  it  bring  suit  to  recover  said 
money,  but  that  said  bank,  being  controlled  by  the  defend- 
ants (appellants),  refused  to  do  so. 

The  bill  further  averred  that  the  capital  stock  of  the  bank 
was  held  by  some  forty  or  fifty  persons,  some  of  whom 
were  unknown,  some  residents  of  other  states  or  territories, 
and  that  it  would  be  impracticable  to  make  them  defend- 
ants, but  that  the  suit  is  brought  for  all  stockholders  (except 
the  appellants)  who  may  wish  to  join.  The  bill  closed  with 
a  prayer  for  a  decree  against  the  ap})ellant8  for  the  payment 
to  the  bank  of  the  sums  so,  as  allied,  illegally  disbursed. 

To  this  bill  the  defendants  interposed  a  demurrer,  the  only 
ground  of  objection  being  that  the  matters  alleged  in  the 
bill  were  insufficient  to  entitle  the  complainants  therein  to 
any  relief  in  equity.  The  court  overruled  the  demurrer  and 
required  the  defendants  to  answer,  which  they  declined  to 
do,  but  elected  to  abide  the  demurrer.  Whereupon  a  decree 
w^as  rendered  in  favor  of  the  bank  and  against  the  appellants 
for  the  moneys  shown  by  the  bill  to  have  been  improperly 
paid  out  of  the  funds  of  the  bank  by  order  of  the  appellants. 
From  this  decree  the  appellants  prosecute  this  appeal. 

The  decree  must  rest  upon  and  be  supported  by  the  bill, 
and  it  is  asserted  that  the  bill  is  insufficient  in  several  re- 
spects. It  is  first  objected  that  the  bill  does  not  sufficiently 
allege  that  each  of  the  defendants  committed  or  participated 
in  the  commission  of  the  alleged  wrongful  acts  of  the  board 
of  directors. 

The  allegation  of  the  bill  as  to  the  first  misappropriation 
is  "  that  at  a  meeting  of  the  board  of  directors  of  said  bank, 
said  defendants,  by  a  resolution  duly  passed,  instructed  and 
authorized  "  the  president  of  the  bank  to  subscribe  $500,  to 
be  paid  by  the  bank  to  retain  the  manufacturing  company 
in  Charleston,  and  as  to  the  other  alleged  wrongful  applica- 


Third  District— May  Term,  1892.        451 

McCrory  v.  Chambers. 

tion  of  funds  the  allegation  is  that  "  Curtis  L.  Davis  charged 
up  to  the  account  of  profit  and  loss,  by  the  order  of  the 
defendants  (the  directors  of  the  bank),  the  sum  of  $214.34, 
being  the  amount  of  a  judgment,"  etc. 

The  language  employed  in  each  of  these  allegations  seems 
to  us  to  charge  that  all  the  defendants  participated  in  the 
acts  complained  of,  especially  as  the  only  alleged  ground  of 
insufficiency  mentioned  in  the  demurrer  is  the  general  one 
that  the  allegations  of  the  bill  are  insufficient  to  entitle  com- 
plainants to  any  relief  whatever. 

It  is  urged  that  it  does  not  sufficiently  appear  from  the 
bill  that  the  complainants,  before  instituting  the  suit  in  their 
own  names,  endeavored,  as  required  by  law,  to  have  the 
corporation  redress  the  grievance  complained  of.  The  cause 
of  action  and  the  right  of  action  is  primarily  in  the  bank. 
A  recovery,  if  had,  is  for  the  benefit  of  the  bank.  This 
action  is,  however,  against  the  officers  and  directors  of  the 
bank,  who,  as  such,  control  its  corporate  action.  The  bill 
avers  that  the  appellees,  before  bringing  suit,  did  demand 
that  the  banli  should  institute  the  proceeding,  but  that  the 
defendants  (appellants),  being  the  managing  officers  and 
directors  of  the  bank,  refused  to  do  so.  We  do  not  think 
such  demand  was  at  all  necessary,  or  that  the  complainants 
(appellees)  were  required  to  endeavor  to  obtain  action  by  the 
stockholders  as  a  body.  Such  united  action  may  be  desir- 
able, but  it  is  not  indispensable  to  a  successful  prosecution 
of  the  action.  An  individual  stockholder  may  present  the 
cause  to  the  court  by  a  bill  in  chancery  and  maintain  the 
suit  in  behalf  of  himself  and  for  the  benefit  of  the  corpora- 
tion, making  the  corporation  a  party  either  complainant  or 
defendant.  Pomeroy  Eq.  Juris.,  Vol.  3,  p.  10 ;  Eobinson  v. 
Smith,  3  Paige,  222;  Chicago  v.  Cameron,  120  111.  447;  Chi- 
cfigo  Hansom  Cab  Co.  v.  Yerkes,  30  N.  E.  Rep.  667. 

It  is  said  that  it  does  not  appear  from  the  bill  that  the 
bank  was  without  power  to  contribute  $500  toward  a  fund 
to  be  used  in  securing  the  retention  of  the  Bain  Manufact- 
uring Company  at  Charleston.  It  is  argued  with  much 
earnestness  that  the  donation,  viewed  simply  from  a  busi- 
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ness  standpoint,  may  have  bc?en  decidedly  advantageous  to 
the  financial  interests  of  the  bank.  In  this  connection  we 
are  asked  to  consider  the  case  of  Kiclielieu  Hotel  Co.  v. 
International  Encampment  Co.,  29  N.  E.  Eep.  1044,  where 
it  is  held  by  our  Supreme  Court  that  a  subscription  by  the 
hotel  company  (a  corporation)  to  a  fund,  to  aid  in  establishing 
and  holding,  near  the  city  of  Chicago,  an  international 
miHtary  encampment,  was  not  beyond  its  coi'jx)rate  power. 
In  that  case  it  is  said :  ''  Power  to  carry  on  the  hotel  busi- 
ness necessarily  carries  with  it,  as  an  incident,  the  power  to 
adopt  and  promote  reasonable  expedients,  directly  calculated 
to  increase  the  number  of  })atrons  of  the  hotel.  The  hold- 
ing, in  or  near  the  city  of  Chicago,  of  an  international 
military  encampment,  *  *  *  ^vas  likely  to  bring  a 
large  number  of  strangers  who  would  necessarily  need 
hotel  accommodations,  and  would  thus  largely  increase  the 
patronage  of  the  various  liotels  in  the  city — the  Richelieu 
among  the  rest.  So  it  is  argued,  in  the  case  at  bar,  that  the 
Bain  Manufacturing  Company  might  add  greatly  to  the 
business  and  the  population  of  Charleston,  and  might 
deposit  larger  sums  of  money  in  the  bank,  or  might,  as  a 
borrower  of  money,  become  a  customer  of  the  bank,  etc., 
and  that  the  directors  ought  to  be  vested  with  the  power 
of  aiding  in  retaining  such  an  institution  in  the  city  as  inci- 
dental to  the  express  power  granted  to  it  to  conduct  the 
general  business  of  banking. 

"  We  understand  the  rule  to  be  that  corporations  have  such 
powers  as  are  expressly  given  them  by  the  law  which 
authorizes  their  creation,  and*  such  other  powers  as  are 
necessarily  incidental  to  the  proper  exercise  of  such  express 
powers.  The  express  powers  are  readily  ascertained  from 
the  statute  or  the  charter  of  the  corporation.  The  right  to 
make  donations  of  money  is  not  among  them." 

"  The  directors  (of  a  national  bank)  can  use  the  funds  and 
property  of  the  bank  only  for  proper  banking  pusposes, 
and  for  the  strict  furtherance  of  the  business  objects  and 
financial  prosperity  of  the  corporation.  They  can  not  use 
any  portion  of  the  money  for    objects  of  usefulness  or 
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charity  or  the  like,  however  worthy  of  encouragement  or 
aid.  They  can  not  make  gifts  from  the  corporate  fund. 
All  their  transactions  must  be  strictly  matter  of  business." 
Morse  on  Banks  and  Banking,  Vol.  1,  Sec.  127,  p.  258, 259. 

The  incidental  powers  are  such  as  are  necessary  to  the 
efficient  exercise  of  the  express  powei*s.  A  donation  of  the 
funds  of  a  bank  is  prima  facie  unauthorized.  Such  power 
is  not  expressly  given,  nor  is  it  apparent,  in  the  absence  of 
proof  of  special  circumstances,  that  it  is  necessary  to  the 
proper  and  successful  exercise  of  any  express  power.  The 
donation  by  the  Richelieu  Ilotel  Company  to  a  fund  raised 
for  the  particular  purpose  of  bringing  together,  in  or  near 
to  the  city,  a  large  number  of  persons,  who  would  necessarily 
need  hotel  accommodations,  was  deemed  by  the  Supreme 
Court  so  clearly  intended  and  likely  to  advance  the  financial 
interests  of  the  hotel  company  that  it  was  but  a  judicious 
exercise  of  power  incidental  to  the  general  power  given  that 
corporation  "  to  conduct  a  general  hotel  business."  It  was 
but  an  expenditure  of  its  corporate  funds  for  the  purpose  of 
increasing  the  number  of  its  patrons  and  consequently  its 
receipts.  It  may  be  conceded  to  be  apparent  that  the  reten- 
tion of  the  Bain  Manufacturing  Company  at  Charleston 
would  be  of  general  benefit  and  advantage  to  that  city,  but 
that  the  bank  will  be  financially  benefited,  except  so  far  as 
it  may  share  in  the  general  prosperity  of  the  community, 
does  not  appear.  That  its  pecuniary  interest  will  be  ad- 
vanced and  directly  forwarded  can  not  be  assumed  from  the 
mere  fact  that  a  manufacturing  company  is  induced  to  con- 
tinue its  business  in  the  same  city  in  which  the  bank  is 
located. 

The  presumption  is  that  the  mere  donations  are  injurious 
to  a  banlt  and  unwarrantable.  If  directors  order  such  dona- 
tions to  be  made  they  must  be  prepared  to  show  the  par- 
ticular circumstances  which  called  for  and  justified  such  a 
diminution  of  the  funds  intrusted  to  their  care.  The  alle- 
gations of  the  bill  show,  prima  facie  at  least,  unauthorized 
appropriations  of  the  moneys  of  the  bank;  and  further,  the 
bill  charged  that  the  appropriation  to  the  fund  for  the  man- 
ufacturing company  was  an  injury  to  the  bank. 
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The  directors  were  called  upon  to  answer,  and  if  peculiar 
facts  and  circumstances  existed  which  justified  the  bank  in 
aiding  in  the  retention  of  the  manufacturing  company  or  in 
paying  the  judgment  mentioned  in  the  bill,  the  directors 
should  have  set  up  and  made  such  facts  known  in  an  answer 
to  the  bill. 

The  demurrer  was,  we  think,  properly  overniled,  and  the 
decree  which  followed,  prowrly  rendered.  It  must  be  and 
is  affirmed. 


Harana  Press  Drill  Ca.  et  aL  t.  Ashnrst  et  al. 

1.  Patent  Laws, — Jurindiction  of  tlw  Federal  Courts. — The  Federal 
courts  have  exclusive  jurisdiction  of  all  cases  under  tlie  patent  laws. 
Tlie  purpose  of  the  patent  laws  is  to  create  and  preserve  a  monopoly  in 
the  invention,  in  favor  of  the  patentee,  but  the  Federal  courts  have  no 
concern  with  the  mode  or  extent  of  tlie  enjoyment  of  the  monopoly  by 
the  patentee.  His  right  in  the  patented  invention  is  considered  as  an 
article  of  property,  and  his  contracts  with  otliers  as  to  its  ownership  or 
enjoyment,  do  not  concern  the  existence  of  the  monopoly. 

2.  Contests  Relating  to  Property  in  Patent  Rights. — A  controversy  as 
to  such  property,  or  contract  right,  is  not  a  case  under  the  patent  laws, 
but  may  be  determined  by  courts  having  ordinary  jurisdiction  over  such 
subjects. 

8.  Scope  of  the  Patent  Laws. — ^The  patentability  and  scope  of  the  in- 
vention, the  validity  of  the  patent,  tlie  right  of  the  patentee  to  forbid 
others  to  employ  or  use  it  without  his  consent,  are  matters  within  the 
scope  of  the  patent  laws.  But  controversies  in  regard  to  its  authorized 
use  by  another,  are  matters  with  which  the  patent  laws  have  no  concern. 

Memorandam. — Bill  in  chancery  for  specific  performance.  Appeal 
from  a  decree  of  the  Circuit  Court  of  Mason  County.  The  Hon.  George 
W.  Herdman,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  A.  D.  1892,  and  affirmed.    Opinion  filed  October  81,  1892. 

Appellants'  Brief. 

A  distinction  must  be  drawn  between  the  invention  itself 
and  the  patent  issued  therefor  to  the  inventor.  Property  in 
a  patented  invention  is  two-fold;  the  invention  itself  and 
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the  monopoly.  The  first  is  the  common  law  right,  and  may 
be  dealt  with  as  other  property  at  the  common  law.  The 
latter  is  statutory  and  can  only  be  dealt  with  as  prescribed 
by  the  statute.     Robinson  on  Patents,  Sec.  753-55. 

Such  an  invention,  even  before  the  patent  is  applied  for, 
is  subject  to  a  contract  of  sale,  whick,  if  made,  will  carry 
with  it  the  patent  when  afterward  issued.  Robinson  on 
Patents,  Sees,  3G8,  408,  n.  3,  409,  469,  771-2;  Bunker  v. 
Stevens,  26  Fed.  Rep.  245;  Continental  Wind  Mill  Co.  v. 
Empire  Wind  Mill  Co. ,  8  Blatch.  295;  Hammond  v.  Mason 
&  llamlin  Organ  Co.,  92  U.  S.  724;  McClurg  v.  Kingsland, 
1  How.  202;  Rathbone  v.  Orr,  5  McLean,  131;  Marshall  v. 
Peck,  1  Dana,  609;  Appleton  v.  Bacon,  2  Black,  099. 

An  assignment  of  an  imperfect  invention  with  all  its  fut- 
ure improvements,  is  an  assignment  of  the  perfected  result, 
and  the  assignee  is  the  owner  of  the  patent  when  issued. 
Littlefield  v.  Perry,  21  Wall  205;  Same  case,  7  Official 
Gazette,  964. 

On  an  agreement  to  assign  a  future  patent,  the  right  to 
an  assignment  becomes  absolute  when  the  patent  issues. 
Sat terth  wait  v.  Marshall,  4  DeL  Chan.  337. 

Such  a  contract  will  be  specifically  enforced  in  equity. 
Robinson  on  Patents,  Sec.  771  n.  4;  Hapgood  v.  Itosen- 
stock,  23  Blatch.  95;  23  Fed.  Rep.  86;  Ex  parte.  Edison,  7 
Otticial  Gazette,  423. 

It  need  not  be  in  writing,  but  may  rest  in  parol.  Such  a 
parol  contract  will  be  enforced  in  equity  the  same  as  if  in 
writing.  Whitney  v.  Burr,  115  HL  289;  Burr  v.  De  La 
Vergne,  102  N.  Y.  415;  Robinson  on  Patents,  Sec.  1228; 
Suniorby  v.  Buntin,  118  Mass.  279;  Burk  v.  Partridge, 
58  N.  II.  349;  Lockwood  v.  Lockwood,  33  Iowa,  509. 

An  agreement  to  hold  a  patent  in  trust  for  another  may 
be  by  paroL     Blakeney  v.  Goode,  30  Ohio  St.  350. 

A  corporation  may  enter  into  such  a  contract  without 
6p33ial  charter  powers  for  that  purpose.  Dorsey  Harvester 
Rake  Co.  v.  Marsh.  6  Fisher,  387. 

A  license  which  difi'ers  somewhat  from  an  assignment  is 
sometimes  implied  from  the  relations  existing  between  the 
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patentee  and  other  persons;  thus,  where  an  invention  has 
been  made  by  a  workman  at  the  ex}>ense  of  his  em])loyer, 
who  gave  him'  extra-  wages  on  account  of  his  skill  as  an 
mwentoVj  the  employer  prima  facte  has  a  right  to  use  it. 
Bensley  v.  Northern  Horse  Kail  Co.,  26  Fed.  Rep.  250. 

If  one  co-partner  make  an  invention  at  the  cost  of  the 
firm,  the  right  to  use  it  becomes  vested  in  the  |xirtnership, 
and  is  not  aiFected  ,by  the  retirement  of  the  inventor  from 
the  firm.  Wade  v.  Metcalf,  16  Fed.  Rep.  130;  Slemers 
Appeal,  58  Penn.  St.  155;  Montross  v.  Mabie,  30  Fed.  Rep. 
234;  41  O.  G.  931. 

A  license  of  the  same  character  arises  in  favor  of  a  corix)- 
ration,  one  of  whose  members  is  the  owner  of  a  patented 
invention,  if  he  knowingly  peniiits  its  employment  in  their 
business  and  receives  his  proportion  of  the  benefit  to  be  de- 
rived therefrom.  Robinson  on  Patents,  Sec.  833;  Detweiler 
v.  Vcege,  19  Blatch.  482;  8  Fed.  Rep.  600;  Robinson  on 
Patents,  Sec.  414;  Continental  Wind  Mill  Co.  v.  Empire 
Wind  Mill  Co.,  svjyra;  Bcnsley  v.  Northwestern  Horse  Nail 
Co.,  svpra;  Jencks  v.  Langdon  Mills,  27  Fed.  Rep.  622;  36 
O.  G.  347. 

When  a  workman  is  hired  to  invent,  the  employer  will 
own  the  inventions  which  fall  within  the  scope  of  the  con- 
tnict,  whije  all  others  will  belong  to  the  employe.  Joliet 
Manufacturing  Co.  v.  Dice,  105  111.  649;  Dice  v.  Joliet 
Manufacturing  Co.,  H^Hl.  App.  100;  Damon  v.  Eastwick, 
14  Fed.  Rep.  40;  22  O.'  G.  1709;  liapgood  v.  Hewitt..  119 
U.  S.  226;  37  O.  G.  1247. 

Where  an  inventor  has  allowed  his  employer  to  deal 
with  his  invention  as  his  own,  he  may  be  esto[)ped  from 
chiiming  it.  National  Feather  Duster  Co.  v.  Hibbard,  11 
Biss.  76;  9  Fed.  Rep.  558;  Dixon  v.  Moyer,  4  Wash.  ^^^\ 
Robinson  on  Patents,  p.  12,  Sec.  857;  Ibid.,  p.  16,  Sec.  851-2; 
Teas  V.  Albright,  13  Fed.  Rep.  406;  Smith  v.  Standard 
Laundry  Machine  Co.,  20  Blatch.  360;  Ibid.,  19  Fed.  Rep. 
825;  De  Witt  v.  Elmira  Nobles  Mfg.  Co.,  ^(j  N.  Y.  459; 
Kelly  V.  Kelly  Scroll  Mfg.  Co.,  15  111.  App.  547. 

This  remedy  must  be  sought  in  the  courts  of  the  United 
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States.  Robinson  on  Pat<3nts,Tol.  3,  p.  12,  Sec.  857;  Ibid., 
p.  lO,  Sec.  8G1-2;  Teas  v.  Albright,  13  Fed.  Eep.  406; 
Smith  V.  Standard  Laundry  Machine  Co.,  20  Bhitch.  360; 
19  Fed.  Rep.  825;  DeWitt'^v.  Elmira  Xobles  Mfg.  Co.,  66 
j;.  Y.  451). 

n.  M.  ]\I ASTERS  and  McCulloch  &  McCullocii,  attorneys 
for  appellants. 

Appellees'  Brief. 

To  warrant  *'  specific  performance  "  the  contract  must 
be  certain,  reasonable,  fair,  just,  and  not  unconscionable. 
Fry  on  Spe.  Per.,  Chap.  4,  Sec.  229,  and  Note  1,  H  seq.;  Dice 
V. '  Joliet  Man.  Co.,  11  App.  109;  Hart  well  v.  Black,  48  111. 
304;  Gosse  v.  Jones,  73  Id.  508;  Bowman  v.  Cunningliara, 
78  Id.  48;  Walker  v.  Douglas,  70  Id.  445;  Stone  v.  Pratt,  25 
Id.  25;  Lear  v.  Choteau,  23  Id.  39;  Montgomery,  etc.,  v. 
Street,  etc.,  37  111.  App.  289. 

As  a  general  rule,  subject  to  a  few  exceptions,  a  court  of 
chancery  follows  the  law  in  applying  to  the  statute  of  lim- 
itations to  cut  off  stale  demands.  Walker  v.  Ray,  111  III. 
31 9;  Harris  v.  Mclntyre,  118  Id.  281;  Davies  v.  Atkinson 
et  al.,  124  111.  474;  McDowell  v.  Chicago  Steel  Works,  124 
111.  491. 

"  A  naked  assignment  or  agreement  to  assign  in  gross  a 
man's  future  labors  as  an  author  or  in\2:entor,  in  other  words, 
a  mortgage  on  a  man's  brain,  to  bind  all  its  future  products, 
does  not  address  itself  favorably  to  our  consideration." 
Montgomery,  etc.,  v.  Street,  etc.,  37  III.  App.  289. 

Thomas  N.  Mehan  and  John  W.  Pitman,  solicitors  for 
appellees. 

Opinion  of  the  Court,  the  Han,  Carroll  C.  Boggs^  Judge, 
The  appellants  by  this,  a  bill  in  chancery,  sought  the  spe- 
cific enforcement  of  an  alleged  contract  of  the  appellee  John 
L.  Ashurst,  to  assign  certain  patents  to  the  apj)ellant  com- 
pany. 

The  bill  alleged  that  the  patents  in  violation  of  such 
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agreement  and  in  fraud  of  appellants'  right  had  been  assigned 
to  Lewis  II.  Ashurst,  and  he  was  for  that  reason  found  as  a 
defendant  to  the  bill.  The  appellees  answere<l  denying  the 
right  of  the  appellants  to  the  relief  prayed  and  by  leave  of 
the  court  filed  a  cross-bill  in  which  they  charge  that  the 
appellants,  assuming  to  be  the  owners  of  the  patents  by 
virtue  of  the  alleged  contract,  licensed  and  authorized  the 
Stoddard  Manufacturing  Company,  an  Ohio  corporation,  to 
manufacture  the  patented  implements  in  consideration  of 
the  payment  of  a  certain  royalty  to  the  appellants,  and  that 
under  such  license  a  large  number  of  the  implements  had 
been  manufiictured  and  sold.  The  cross-bill  makes  the 
Stoddard  Manufacturing  Company  a  party  and  prays  that 
an  account  be  had  and  taken  of  the  royalty  or  license  fee 
paid  to  the  apj)el  hints  or  due  to  them  and  for*a  decree 
ordering  same  to  be  jniid  to  the  appellee  (complainants  in 
the  cross-bill).  The  appellants  (defendants  to  the  cross-bill) 
answered,  admitting  that  the  Stoddard  Manufacturing  Com- 
pany has  been  and  is  engaged  in  the  manufiicture  of  the 
]>atented  implement  under  contract  to  pay  royalty  or  license 
fee  as  charged,  and  justifying  such  contract  uj)on  the  ground 
tliat  the  appellants  became  the  owners  of  the  patents  upon 
the  implements  by  virtue  of  the  contracts  with  the  patentee, 
John  L.  Ashurst,  set  u])  in  and  sought  to  be  sj)eci(ically  en- 
forced by  the  original  bill. 

The  answer  also  insists  that  the  matters  set  up  in  the  cross- 
bill relate  to  the  enforcement  of  the  patent  laws  of  the 
United  States,  and  are  therefore  within  the  exclusive  juris- 
diction of  the  Federal  courts. 

The  court,  after  hearing  and  considering  a  vast  amount  of 
testimony,  rendered  its  decree  dismissing  the  original  bill 
and  granting  the  prayer  of  the  cross-bill.  This  is  an  appeal 
from  that  decree. 

The  testimonv  heard  bv  the  court  was  voluminous  and  in 
many  material  respects  directly  conflicting.  The  credibility 
of  witnesses  who  ai)peared  in  person  before  the  trial  judge 
and  the  weiofht  of  their  evidence  was  necessarilv  involved 
in  the  determination  of  the  questions  of  fact.     We.  have  ex- 
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amined  this  evidence  as  abstracted  and  find  that  it  suf- 
ficiently supports  the  findings  and  decree  of  the  circuit 
judge. 

Upon  familiar  principles  we  ought  not,  under  such  circum- 
stances, to  interfere  with  the  conclusion  of  the  Circuit  Court 
upon  mere  question  of  fact.  We  have  given  attention 
to  thg  alleged  laok  of  jurisdiction  in  the  Circuit  Court  over 
the  subject-matter  of  the  cross-bilL  The  Federal  courts 
haveexclusive  jurisdiction  of  all  cases  under  the  patent  laws. 

Is  this  such  a  case  ?  The  purpose  of  the  patent  laws  is  to 
create  and  preserve  a  monopoly  in  the  invention  in  favor  of 
the  patentee.  ' 

They  have  no  concern  with  the  mode  or  extent  of  the  en- 
joyment of  the  monopoly  by  the  patentee.  His  right  in  the 
patented  invention  considered  as  an  article  of  property,  and 
his  contracts  with  others  as  to  its  ownership  or  enjoyment, 
do  not  concern  the  existence  or  continuance  of  the  monopoly. 
A  controversy  as  to  such  property  or  contract  right  is  not 
a  case  under  the  patent  laws,  but  may  be  detennined  by  the 
courts  having  ordinary  jurisdiction  over  such  subjects.  In 
the  case  at  bar  the  patentability  and  scope  of  the  invention, 
the  validity  of  the  patent,  the  right  of  the  patentee  to  forbid 
others  to  employ  or  use  it  without  his  consent,  are  admitted. 
The  controversy  is  whether  he  has  authorized  its  use  by  an- 
other. 

With  this  the  patent  laws  have  no  concern.  Eobinson  on 
Patents,  3d  Vol.,  Sees.  854:-857. 

There  appears  no  reason  why  we  should  interfere  with  the 
decree  and  it  is  affirmed. 


City  of  Bloomingtoii  v.  Legg^  Administrator^  etc. 

1.  Personal  Injuries — Evidence  of  Other  Accidents — Changed  Condi- 
tions. — A  person  was  fatally  injured  at  a  pubUc  fountain,  as  was  claimed, 
by  reason  of  its  defective  construction.  His  administrator  was  allowed 
to  prove  the  occurrence  of  other  accidents  at  the  same  place  witliout 
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showing  that  the  fountain  was  in  the  same  condition  ns  it  was  when  the 
deceased  was  injured,  it  appearing  that  a  change  had  been  made  in  the 
condition  of  the  fountain.  Tlie  change  consisted  in  removing  the  elbows 
from  the  ends  of  projecting  spouts.  It  teas  held,  that  how  far  tlie  re- 
moval of  the  elbows  worked  a  material  and  substantial  chxmge  in  the 
condition  of  the  fountain  was  a  question  of  fact  for  the  jury,  under 
proi>(»r  instructions,  to  say  whether  tlie  fountain  continued  dangerous 
after  the  change. 

2.  Action  for  Injuries — Previous  Accidents — Evidence  of ,  When  Com- 
petent.— Where,  upon  the  trial  of  an  action  for  personal  injuries  resulting 
from  the  defective  construction  of  a  public  fountain,  evidence  of  other 
accidents,  without  proof  that  the  fountain  was  in  the  same  condition  as 
when  the  injuries  complained  of  were  received,  uix>n  assigning  the  same  for 
error,  it  was  held,  that  if  the  evidence  of  previous  accidents  was  admitt^ 
as  tending  to  show  that  the  condition  of  the  fountain  was  dangerous,  it 
would  be  necessary  to  show  that  the  condition  of  the  fountain  at  the 
time  of  such  accidents  was  substantially  the  same  as  when  the  accident 
in  question  occurred;  but  if  it  was  admitted  for  the  purpose  o^showing 
tliat  the  city  had  notice  of  the  defective  construction  of  the  fountain, 
then  somewhat  different  considerations  were  involved.  From  the  fact 
that  accidents  frecpieutly  occurred,  the  city  would  be  presumed  to 
know  that  this  was  dangerous,  and  was  called  upon  to  obviate  the  diffi- 
culty and  remove  the  cause  of  the  trouble;  and  if  an  effort  was  made  in 
that  direction,  it  would  be  a  question  of  fact  for  the  jury,  under  proper 
instiiictions,  as  to  how  much  diligence  was  shown  and  what  was  thereby 
accomplished, 

3.  Eviden:^ — Introduction,  Objection  and  Exceptions. ^•Wliere  evi- 
dence is  offered  and  the  opposite  party  objects,  and  the  court  overrules 
the  objection,  an  exception  must  be  taken  to  the  ruling  of  the  court 
if  the  party,  deeming  himself  prejudiced  thereby,  desires  to  assign  the 
ruling  of  the  court  for  error  on  appeal. 

4.  Evidence — Precautions  after  an  Accident. — Evidence  of  precaution 
t  iken  after  the  occurrence  of  an  accident  is  apt  to  be  interpreted  as  an 
ad[uission  of  negligence  and  should  not  be  admitted. 

Memorandum. — Action  for  personal  injuries  resulting  in  death.  Ap- 
peal from  a  judgment  rendered  by  the  Circuit  Court  of  McLean  County; 
the  Hon.  Thomas  F.  Tipton,  Circuit  Judge,  presiding.  Heard  in  ihis 
court  at  the  May  term,  A.  D.  1892,  and  affirmed.  Opinion  filed  Octo- 
ber 31,  1893. 

Appellee's  Statement  of  the  Case. 

The  deceased,  Silas  M.  Legg,  lost  his  .life,  as  was  claimed, 
by  the  negligence  of  the  city  of  Bloomington ;  his  father,  as 
administrator,  sued  the  citv  in  this  action  for  the  resultant 
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damages.  The  negligence  complained  of  consisted  in  this  : 
In  connection  with  its  public  waterworks  the  city  erected 
a  drinking  fountain  for  horses  on  its  principal  street,  and 
provided  gas  pipes  in  the  fountain  protruding,  to  conduct  the 
water  into  the  basin  where  horses  were  to  drink.  These 
iron  pijxis  stuck  out  over  the  drinking  basin  several  inches, 
so  that  horses  in  drinking  would  catch  their  bridles  or  har- 
ness, and  by  pulling  otf  the  bridles,  or  breaking  bridles  or 
harness,  would  be  frightened  and  run  off.  The  pipes  should 
have  been  sawed  off  smooth  or  even  with  the  bodv  of  the 
fountain,  and  this  would  have  thrown  the  water  into  the 
basin  without  spouts. 

Appellant's  Brief. 

It  was  error  to  permit  plaintiff  to  show  that  other  acci- 
dents had  occurred  on  account  of  the  fountain  sjiouts. 
Hodges  V.  Bearse,  129  111.  87;  P.  &  P.  U.  Ry.  Co.  v.  Clay- 
berg,  Admr.,  107  111.  6W;  1  Greenleafs  Ev.,  Sec.  52;  Dar- 
ling V.  Westmoreland,  52  N.  H.  401. 

It  was  error  to  permit  plaintiff  to  show  that  other  acci- 
dents had  occurred  on  account  of  fountain  spouts  when  they 
w^ere  not  in  the  same  condition  as  they  were  when  the  acci- 
dent in  question  took  place.  Legg,  Admr.,  v.  City  of  Bloom- 
ington, 40  111.  App.  185. 

It  w^as  improper  to  show  that  the  spouts  were  removed 
by  the  city  immediately  after  the  accident.  The  city  had 
the  right  to  cut  the  spouts  off  after  the  accident,  and  the 
same  could  not  be  used  against  it  on  the  trial.  Hodges  v. 
Percival,  132  111.  53 ;  Shinners  v.  Proprietors  of  Locks,  etc., 
28  N.  E.  Rep.  (Mass.)  10 ;  Corcoran  v.  Peekskill,  108  N.  Y. 
151;  Nalley  v.  Carpet  Co.,  51  Conn.  524;  Railroad  Co.  v. 
Clem,  123  Ind.  15;  Hudson  y.  Railway  Co.;  69  Iowa,  581. 

T.  C.  Kerrick  and  S^ltn  Welty,  of  counsel. 

J.  P.  LiNDLEY,  city  attorney. 

Appellee's  Brief. 
Appellant's  complaint  is  res  mdicata  under  the  rule  of  our 
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Supreme  Court,  that  it  is  too  late  to  question  the  merits  of  a 
case  when  that  issue  has  been  once  settled  by  the  Court  of 
Appeals,  Smith  v.  Brittenham,  94  111.  624 ;  Rising  v.  Carr, 
70  111.  596. 

It  was  not  error  to  permit  appellee  to  show  that  other  ac- 
cidents had  occurred  on  account  of  these  fountain  spouts. 
City  of  Chicago  v.  Powers,  42  111.  173;  Ottawa  Gas  Co.  v. 
Graham,  35  111.  346;  C.  &  N.  W.  Ry.  v.  Hart,  22  111.  App. 
207-210;  City  of  Aurora  v.  Brown,'^12  111.  App.  122-131; 
District  Columbia  v.  Armes,  107  U.  S.  525;  G.  T.  R.  R.  Co. 
V.  Richardson,  91  U.  S.  (1  Otto),  470;  Delphi  v.  Lowrey,  74 
Ind.,  top  p.  524;  City  Topeka  v.  Sherwood,  39  Kas.  695- 
696;  Morse  v.  M.  &  St.  L.  Ry.  Co.,  30  Minn.  471-472;  City 
Ft.  Wayne  v.  Coombs,  107  Ind.  87-88.  Also :  Quinlan  v. 
City  Utica,  11  Hun  (X.  Y.),  217;  Kent  v.  Town  Lincoln,  32 
Vt.  591-597;  Walker  v.  Westfield,  39  Vt.  250;  House  v. 
Metcalf,  27  Conn.  636;  Hoyt  v.  Jeffers,  30  Mich.  190;  Dar- 
ling V.  Westmoreland,  52  N.  H.  403-404;  Smith  v.  O.  C.  & 
N.  R.  R.  Co.,  10  R.  I.  27. 

James  S.  Ewino  and  John  T.  Lillabd,  attorneys  for  ap- 
pellee. 

Opinion  of  the  Court. 

This  case  was  here  at  a  former  term,  40  111.  App.  185. 
The  last  trial  resulted  in  a  verdict  for  plaintiff  for  one 
thousand  dollars,  upon  which  the  court  rendered  judgment, 
from  which  the  city  has  prosecuted  an  appeal.  Complaint 
is  made  that  the  court  allowed  plaintiff  to  prove  other 
accidents,  without  proof  that  the  fountain  was  in  the  same 
condition  as  when  the  deceased  was  hurt,  and  in  one  or 
more  instances  when  the  witness  said  the  condition  was 
different. 

The  change  consisted  in  removing  the  elbows  from  the 
ends  of  the  projecting  spouts.  How  far  this  worked  a 
material  and  substantial  change  was  a  question  of  fact  and 
it  was  for  the  jury  to  say  whether  the  fountain  continued 
dangerous  after  the  change.    It  seems  quite  clear  that 
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these  elbows  were  removed  before  the  accident  in  question, 
though  the  time  when  this  was  done  is  not  exactly  shown. 
According  to  the  evidence  of  Alderman  Smith,  it  was 
shortly  after  the  middle  of  August,  and  the  accident 
occurred  on  the  10th  of  September,  while  at  least  two 
witnesses  for  plaintiff  testify  the  elbows  w^ere  there  as  late 
as  a  week  or  ten  days  before  the  accident.  If  the  evi- 
dence of  previous  accidents  was  admitted  as  tending  to 
show  the  condition  was  dangerous,  it  would,  of  course,  be 
necessary  to  show  the  condition  was  substantially  the  same.' 

If  the  object  was  to  establish  notice  to  the  city, ,  some- 
what different  considerations  are  involved.  From  the  fact 
that  accidents  frequently  occurred,  the  city  would  be  pre- 
sumed to  know  that  there  was  danger,  and  therefore  it  was 
called  upon  to  obviate  the  difficulty  and  remove  the  cause 
of  trouble.  If  it  made  an  effort  in  that  direction  it  would 
still  be  a  question  of  fact  as  to  how  mucli  diligence  was 
shown  and  what  was  thereby  accomplished.  If,  such  notice 
having  been  received,  the  city  made  a  change  that  proved 
insufficient  to  remedy  the  evil,  it  would  also  be  a  question 
of  fact  as  to  how  far  proper  judgment  and  caution  had 
been  used,  and  whether  due  care  had  been  taken  to  ascer- 
tain that  the  change  was  efficient  for  the  purpose. 

Unless  the  court  could  judicially  say  that  the  removal  of 
the  elbows  did  substantially  and  materially  change  the  situ- 
ation, it  could  not  entirely  exclude  the  offered  evidence  as 
to  such  other  accidents.  It  appears  that  in  every  instance 
where  the  objection  was  made,  the  court  distinctly  ruled  in 
the  presence  of  the  jury,  that  proof  of  accidents  when  the 
condition  was  different  from  that  when  the  deceased  was 
hurt  should  not  prejudice  the  city,  and  the  evidence  was 
admitted  with  that  qualification,  and  that  the  jury  were  to 
determine  whether  the  conditions  were  like  or  unlike;  and 
in  the  sixth  instruction  given  for  the  defendant  the  jury 
were  advised  in  plain  terms  that  they  were  not  to  regard 
any  testimony  as  to  accidents  at  times  when  the  spouts  were 
in  a  condition  materially  different  from  that  at  the  time  of 
the  accident  causing  the  injury  complained  of,  and  that  the 
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question  was,  what  was  the  condition  of  the  fountain  and 
spouts  at  that  time  ? 

Thus  it  seems  tliat  the  court  was  careful  to  impress  upon 
the  jury  that,  unh^ss  the  fountain  at  the  time  of  the  acci- 
dent to  the  deceased  was  dangerous,  the  city  was  not  liahle. 
After  fully  considering  the  proofs  in  the  light  of  the  rulings 
of  the  court  when  admitting  the  evidence,  and  of  the  very 
elaborate  instructions  given  at  the  instance  of  the  defend- 
ant, we  are  convinced  that  there  was  no  occasion  for  the 
-jury  to  be  in  doubt,  much  less  to  be  misled  on  this  point. 
It  is  urged,  also,  that  the  court  erred  in  allowing  proof  that 
the  city  made  another  change  by  sawing  the  spouts  olf,  after 
the  deceased  was  hurt. 

This  came  out  upon  the  cross-examination  of  the  witness 
Pop])le.  After  the  plaintiff  had  examined  him  in  chief, 
the  attorney  for  the  city  proceeded  to  cross-examine  him  as 
to  the  condition  of  the  spouts  before  the  accident,  and  in 
answer  to  the  fifth  of  these  questions,  he  rejieated  the  state- 
ment that  he  did  not  remember  when  the  change  by  remov- 
ing the  elbows  was  made,  but  he  did  rei^ember  that  after 
the  accident  the  spouts  were  cut  off. 

Counsel  for  the  citv  moved  to  exclude  this  answer,  but 
the  court  overruled  the  motion. 

No  exception  was  saved  to  this  ruling  and  the  cross- 
examination  proceeded.  Afterward,  on  re-direct  examina- 
tion, counsel  for  plaintiff  asked  Avitness  when  the  spouts 
were  sawed  off,  and  repeated  the  question,  eliciting  the 
reply  that  it  was  after  the  accident.  The  record  shows 
that  counsel  for  defendant  objected,  but  being  overruled, 
saved  no  exception,  so  that  the  strictly  considered  point 
can  not  now  be  urged. 

As  was  said  in  Hodges  v.  Percival,  132  111.  58,  "evidence 
of  precautions  taken  after  an  accident  is  apt  to  be  inter^ 
preted  as  an  admission  of  negligence,"  and  should  not  be 
admitted  ;  but  as  was  also  said  in  that  case,  it  is  not  every 
error  committed  by  a  trial  court  that  will  justify  a  re- 
versal of  the  judgment. 

The  jury  were  distinctly  instructed  that  unless  they  found 
the  spout  was  not  reasonably  safe  at  the  time  of  the  acci- 
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dent,  the  plaintiff  could  not  recover,  and  in  view  of  all  the 
evidence  we  feel  that  it  would  not  comport  with  justice  to 
reverse  this  judgment  on  this  point  alone  if  it  were  fairly 
before  us. 

Objection  is  urged  to  the  action  of  the  court  in  giving 
the  second  and  also  the  last  instruction  for  the  plaintiffs. 
As  to  the  second  instruction  the  point  made  is,  that  it  re- 
quired the  city  to  make  the  fountain  mfe^  when  a  reason- 
able degree  of  safety  is  all  the  law  prescribes — meaning  to 
say,  probably,  that  a  reasonable  eflFort  to  make  it  safe  was 
all  that  was  necessary.  On  turning  to  the  instruction  we 
think  it  so  worded,  when  all  read  together,  as  to  signify 
just  what  counsel  think  it  should,  and  that  the  use  of  the 
word  "  safe  "  is  in  such  a  connection  when  not  so  read  as  to 
limit  rather  than  extend  the  city's  duty — so  that  there  was 
in  that  respect  nothing  of  which  the  city  can  complain.  As 
to  the  last  instruction  the  point  is,  that  it  singled  out  and 
gave  undue  prominence  to  the  matter  of  the  spouts,  and 
ignored  other  important  facts,  and  particularly  that  it 
omitted  reference  to  the  duty  of  the  deceased  to  exercise 
due  care. 

We  think  this  criticism  too  refined.  The  clear  object  of 
the  instruction  was  not  to  state  the  grounds  of  liability. 
Nothing  of  the  sort  was  assumed,  but  its  whole  scope  was, 
that  if  the  spout  was  dangerous  at  the  time  of  the  acci- 
dent, and  was  known  to  be  so  by  the  city,  or  might  have 
been,  etc.,  etc.,  then  the  fact  of  removing  the  elbows  at 
some  previous  time  would  not  relieve  the  city. 

An  objection  is  made,  also,  as  to  the  modification  of  the 
defendant's  sixth  instruction.  The  record  fails  to  show  that 
the  court  did,  in  fact,  modify  said  instruction.  The  brief 
contains  a  statement  that  the  last  sentence  was  added  by 
the  court.  If  so,  we  can  not  see  that  the  defendant  was  in- 
jured, as  the  addition  seems  only  to  strengthen  the  point 
already  stated,  and  to  make  the  proposition  more  emphatic. 
It  does  not  assume  or  lead  to  the  inference,  as  counsel 
seems  to  argue,  that  it  was  the  only  point  in  the  case,  and 
does  not  bear  that  construction. 
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It  is  urged,  finally,  that  the  fountain  was  in  a  reasonably 
siife  condition. 

We  have  carefully  examined  the  abstract,  and  have  read 
from  the  record  whenever  there  seemed  occasion  to  do  so, 
and  while  it  may  be  conceded  that  practical  men  might 
reach  opposite  conclusions  on  the  main  questions  of  fact, 
yet  we  think  there  is  enough  to  support  the  view  that  the 
condition  of  the  spouts  was  the  proximate  cause  of  the 
injury;  that  the  city  had  knowledge  thereof,  and  was  negli- 
gent in  that  regard,  and  that  the  deceased  exercised  ordi- 
nary care. 

At  least  the  tendency  of  the  proof  on  all  these  points  is 
so  strong,  that  according  to  well  established  rules,  we  can 
not  interfere  with  the  judgment  on  that  ground.    Affinned. 


Coates  T.  Mernin. 


1.  Verdict  Against  the  Weight  of  the  Testimony. — A  verdict  against 
the  preponderance  of  the  evidence  set  aside. 

2.  Cmitracts — Conditional. — In  an  action  for  the  price  of  a  boiler,  it 
was  contended  on  the  part  of  the  defendant  that  the  sale  was  condi- 
tional; that  if  the  plaintiff  would  clean  the  boiler  thoroughly,  subject 
it  to  a  water  test  of  150  to  200  lbs.,  paint  it  and  deliver  it  at  his  factory, 
he  would  accept  it  and  pay  $200.  The  boiler  was  not  subject<Ki  to  the  test 
but  was  delivered  at  the  factory  in  the  defendant's  absence,  and  the 
question  whether  Or  not  the  contract  of  sale  was  conditional  upt>n  the 
making  of  such  test  was  practically  the  contention  between  the  parties. 
PlaintiflF  was  permitted  to  prove  that  the  defendant's  son,  at  a  time 
when  the  defendant  was  not  present,  offered  to  sell  the  boiler  for  $200, 
and  said  it  was  a  good  boiler;  this  the  son  denied.  It  was  held  that  the 
admission  of  this  testimony  was  error.  The  court  can  not  know  tliat  the 
denial  by  the  son  overcame  the  prejudicial  effect  of  the  incompetent 
evidence;  the  existing  relationship  of  the  son  may  have  operated  to 
deprive  his  testimony  of  full  weight  as  against  that  of  a  disinterested 
witness. 

3.  Contracts— Conditional. — Upon  the  trial  of  an  issue  ajB  to  whether 
a  contract  of  sale  is  conditional,  it  is  error  to  admit  testimony  for  the 
purpose  of  showing  the  condition  of  the  article  sold,  as  to  its  soundness, 
safety,  mat<^rial  composed  of,  and  value.  The  tendency  of  such  evidence 
is  to  divert  the  mind  of  the  jury  from  the  real  issue  between  the  parties, 
such  matters  not  being  in  issue. 
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4.  Instructions — Assumption  of  Facts  not  Admitted. — On  the  trial  of 
an  issue  as  to  whether  a  contract  of  sale  is  conditional,  it  is  error  to  in- 
struct the  jury  that  it  is  incumbent  upon  the  defendant  to  establish,  by 
a  preponderance  of  the  evidence,  a  warranty  claimed  and  a  breach 
of  such  warranty,  because  the  instiniction  practically  assumes  that  the 
defendant  purchased  the  property  and  was  defending  upon  the  ground 
of  a  warranty,  etc. 

5.  Insttnictions  Must  Be  Consistent  with  the  Issue  upon  Trial. — On 
the  trial  of  an  issue  as  to  whether  a  contract  of  sale  is  conditional,  instruc- 
tions which  deal  with  the  law,  concerning  false  affirmations  and  fraud- 
ulent representation,  and  advise  the  jury  that  they  can  not  avail  the  de- 
fendant unless  made  under  circumstances  calculated  to  deceive  an  ordi- 
narily prudent  person,  and  to  warrant  the  rescission  of  a  contract,  such 
representations  must  be  both  false  and  fraudulent,  are  improper,  as 
tending  to  mislead  tlie  jury,  and,  moreover,  as  seeming  to  imply  that  the 
plaintiff  had  contracted  for  the  property,  and  was  seeking  to  avoid  a 
judgment  for  the  price,  upon  the  ground  that  he  had  been  induced  to 
make  the  purchase  by  false  and  fraudulent  representations. 

Memorandnm. — Action  upon  a  contract  Appeal  from  a  judgment  in 
favor  of  the  plaintiff,  rendered  by  the  Circuit  Court  of  McLean  County; 
the  Hon.  Thomas  F.  Tipton,  Circuit  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  A.  D.  1892.     Opinion  filed  October  31. 1892. 

Plaintiff's  instruct ioiis,  nine,  ten  and  eleven: 

9.  In  this  case  it  is  incumbent  on  the  defendant  to  establish  by  a  pre- 
ponderance of  the  evidence,  the  warranty  alleged  or  claimed,  and  also  a 
breach  of  such  warranty;  and  if,  after  carefully  considering  all  the  evi- 
dence in  the  case,  you  find  the  weight  of  the  evidence  is  with  the  plaint- 
iff upon  either  of  these  points,  or  is  equal  in  weiglit  to  that  of  the 
defendant  regarding  either  the  warranty  or  the  breach  of  it,  then  as  a 
matter  of  law  you  should  find  in  favor  of  the  plaintiff  upon  the  question 
of  warranty. 

10.  You  are  instructed,  that  in  order  that  representations  may  be 
regarded  as  fraudulent,  so  as  to  be  a  gi-ound  for  rescinding  a  contract, 
they  must  be  both  false  and  fraudulently  made.  If  they  are  made  ^\t\i 
an  honest  belief  of  their  truth,  at  the  time,  they  are  not  fraudulent. 

11.  You  are  instructed  that  every  false  affirmation  does  not  amount 
to  a  fraud.  If,  by  an  ordinary  degi*ee  of  caution,  the  party  claiming 
could  have  ascertained  the  truth  or  falsity  of  the  representations  com- 
plained of,  then  such  party  is  not  entitled  to  a  verdict  on  that  ground; 
and  in  this  case,  in  order  that  the  defendant  may  avail  himself  of 
the  defense  of  fraud  set  up,  you  must  believe  from  the  evidence,  not 
only  that  the  representations  complained  of  were  made,  but  also  that 
they  were  made  under  circumstances  calculated  to  deceive  a  person  act- 
ting  with  reasonable  and  ordinary  piiidence  and  caution;  and  in  deter- 
mining this  question,  the  jury  should  consider  all  the  circumstances 
under  which  the  alleged  misrepresentations  appeal",  from  the  evidence,  to 
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have  been  made,  and  whether,  under  tlie  circumstances,  the  representa- 
tions made  were  such  as  a  person  of  common  or  ordinary  prudence 
would  or  should  have  relied  upon,  or  such  as  would  be  likely  to  mis- 
lead such  a  person. 

The  opinion  of  the  court  states  the  case. 

Kerrick,  Lucas  &  Spencer,  attorneys  for  appellant. 

Benjamin  &  Morrissey,  attorney's  for  appellee. 

Opinion  by  the  Court. 

The  apiiellee,  in  the  Circuit  Court,  recovered  a  judgment 
against  the  api)ellant  for  the  price  of  a  boiler,  which  the 
appellee  claimed  he  had  sold  and  delivered  to  the  api>ellant. 
The  appellant  denied  that  he  had  bought  the  boiler,  and 
asserted  that  the  appellee  hauled  it  to  his  premises  when  he 
was  absent,  and  there  left  it.  That  it  was  not  otherwise 
delivered,  and  that  he  did  not  accept  it.  The  parties  agree 
that  they  had  a  conversation  concerning  the  purchaa|  and 
sale  of  the  boiler,  at  the  water  works  office  in  Blooming- 
ton,  but  that  a  bargain  was  not  there  consummated.  The 
appellee  contends  that  he  met  the  appellant  at  his  ( the  ap- 
pellant's) place  of  business  the  next  day  after  the  meeting 
at  the  water  works  office,  and  that  the  api)ellant  offered  to 
pay,  and  he  consented  to  take,  §200  for  the  boiler,  delivered 
at  appellant's  factory  in  Bloomington,  and  that  he  had  the 
boiler  delivered  in  pursuance  of  the  contract.  The  appel- 
lant contended  and  testified  that  he  was  not  in  Bloomington 
on  the  day  after  the  talk  at  the  office  of  the  Water  Works 
Company,  but  was  in  Galesburg,  and  that  prior  to  his  de- 
parture he  directed  his  son,  L.  E.  Coates,  and  a  IVIr.  Stough, 
to  tell  the  appellee  that  if  he  would  clean  the.  boiler  thor- 
oughly, subject  it  to  a  water  test  of  150  to  200  lbs.,  paint  it 
and  deliver  it  at  his  factory,  he  would  accept  it,  and  pay 
$200  for  it.  Appellee's  son,  L.  E.  Coates,  testified  that  he 
delivered  his  father's  message  to  the  appellant. 

The  boiler  was  not  subjected  to  a  test  by  water,  and 
whether  or  not  the  contract  was  conditional  upon  the  mak- 
ing of  such  test  was  practically  the  contention  between  the 
parties. 
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Upon  this  issue  the  only  competent  evidence  in  behalf  of 
the  d,ppellee  was  his  own  testimony,  which  wiis  met  and 
directly  contradicted  by  the  testimony  of  the  appellant,  his 
son,  L.  E.  Coates,  and  of  M.  F.  Burkett.  The  latter  testified 
that  he  was  present  and  heard  L.  E.  Coates  tell  the  appellee 
that  his  father  (the  appellant)  would  take  the  boiler  at  $200, 
if  it  was  cleaned  out,  given  a  water  pressure  test,  painted 
and  delivered,  and  that  the  appellee  accepted  the  offer.  The 
preponderance  of  evidence  seems  to  us  against  the  appellee. 

No  attempt  was  made  to  impeach  any  of  the  witnesses, 
and  we  perceive  no  reason  why  such  a  preponderance  of 
numbers  should  not  have  prevailed.  The  appellee  was  per- 
mitted to  prove  that  L.  E.  Coates,  the  son,  at  a  time  when 
the  appellant  was  not  present,  priced  the  boiler  to  a  Mr. 
Washburn  at  $200,  and  practically  offered  to  sell  it  for  that 
sum,  and  said  that  it  was  a  good  boiler.  This  was,  we  think, 
error.  Trile,  the  son  denied  that  he  offered  the  boiler  for 
sale  or  that  he  said  it  was  a  good  boiler,  but  we  can  not 
know  that  this  overcame  the  prejudicial  effect  of  the  incom- 
petent testimony.  The  existing  relationship  of  the  son  may 
have  operated  to  deprive  his  testimony  of  full  weight 
as  against  that  of  a  disinterested  witness. 

The  appellee  was  allowed,  over  the  objection  of  the  appel- 
lant, to  introduce  testimony  tending  to  show,  and  for  the 
purpose  of  showing,  that  the  boiler  was  safe;  that  it  had 
been  used  only  about  six  years,  during  which  time  it  had 
been  washed  once  in  each  two  weeks ;  that  it  was  made  of 
steel,  and  other  testimony  intended  and  having  a  tendency  to 
show  that  it  was  a  good,  safe  boiler,  and  probably  worth 
the  amount  sought  to  be  recovered  for  it. 

This  proof  was,  we  think,  improper.  If  the  appellant 
offered  to  buy  it  only  on  condition  that  it  should  be  first 
subjected  to  a  certain  test,  the  appellee  could  not  substitute 
for  that  test  the  opinion  of  witnesses  that  it  would  stand  the 
test  and  was  a  good,  safe  boiler  and  worth  the  price  asked 
for  it.  The  tendency  of  such  evidence  was  to  divert  the 
mind  of  the  jury  from  the  real  issue  between  the  parties  and 
to  induce  them  to  find  for  the  plaintiff,  because  the  boiler 
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appeared  to  bcworth  all  the  defendant  was  asked  to  pay  foi 
it.  The  value  of  the  boiler,  or  whether  it  was  safe  or  made 
of  steel  or  iron,  was  not  in  controversy. 

The  instructions  given  the  jury  on  behaK  of  the  appellee 
are  jointly  open  to  criticism.  The  9th  of  such  instructions 
tells  the  jury  that  it  is  incumbent  on  the  appellant  to  estab- 
lish, by  a  preponderance  of  evidence,  the  warranty  claimed, 
and  also  a  breach  of  such  warrantv.and  that  if  the  evidence 
is  equallv  balanced  as  to  either  the  warrantv  or  the  breach 
of  it,  the  verdict  must  be  for  the  appellant  upon  the  question 
of  warranty. 

This  instruction  practically  assumes  that  the  appellant 
admitted  that  he  had  purchased  the  boiler,  but  was  defend- 
ing upon  the  ground  that  the  appellee  had  warrante^l  it,  and 
that  the  warranty  had  failed,  while  in  fact  the  sole  conten- 
tion of  the  appellant  was  that  he  had  not  bought  the  boiler. 

Instructions  Xos.  10  and  11  are  equally  objectionable. 
They  deal  with  the  law  concerning  false  affirmations  and 
fraudulent  representations  and  instruct  the  jury  that  such 
representation  can  not  avail  the  appellant  as  a  defense  unless ' 
they  were  made  under  circumstances  calculated  to  deceive 
an  ordinarily  prudent  person,  and  that  to  warrant  the  rescis- 
sion of  a  contract  such  representations  must  be  both  false  and 
fraudulent. 

The  appellant  was  not  attempting  to  rescind  a  contract 
because  of  fraudulent  representations,  but  was  vigorously 
denying  that  a  contract  had  been  consummated. 

These  instructions  were  likely  to  mislead  the  jury,  and 
moreover  seemed  to  imply  that  the  ap|>ellant  had  contracted 
for  the  boiler,  and  was  seeking  to  avoid  a  judgment  for  the 
purchase  price  upon  the  ground  that  he  had  been  induced  to 
make  the  contract  for  it  by  false  and  fraudulent  representa- 
tions concerning  it. 

We  think  the  errors  indicated  are  such  as  to  demand  the 
reversal  of  the  judgment.  It  is  therefore  reversed  and  the 
cause  remanded. 
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1.  Power  of  the  Court  over  its  Judgments  after  Adjournment. — ^The 
rule  that  a  judgment  cannot  be  opened  by  the  court  rendering  it,  for 
any  cause,  after  tlie  close  of  the  term  at  which  it  is  rendered,  does  not 
apply  to  courts  of  equity,  where  the  ground  for  opening  such  judgments 
is  fraud  or  mistake. 

2.  Equitable  Jurisdiction  of  the  County  Court. — Th?  County  Court 
has  equitable  jurisdiction  in  respect  to  all  matters  pertaining  to  the  set- 
tlement of  estates,  and  in  a  proper  case  it  may  set  aside  an  allowance  of 
a  claim  after  the  clos^  of  the  tenn  at  which  it  w^as  allowed,  and  requires 
the  parties  to  proceed  de  novo,  and  such  a  case  is  presented  when  it  ap- 
I>ears  that  fraud  or  mistake  has  intervened  so  that  a  court  of  ecjuity,  if 
the  facts  were  before  it,  in  a  bill  to  set  aside  a  judgment,  would  enter- 
tain jurisdiction^ 
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Memorandum, — Writ  of  error  to  reverse  the  judgment  of  the  Circuit 
Court  of  McLean  Comity  in  sustaining  a  demurrer  to  a  i)etition  for  a 
w^rit  of  certiorari;  the  Hon.  Thomas  F.  Tiiton,  Circuit  Judge,  presiding. 
Heard  in  tliis  court  at  the  May  term,  A.  D.  1892,  and  the  judgment 
affii'med.     Opinion  filed  October  31,  1892. 


Statement  of  the  Facts  by  the  Court. 

The  plaintiff  in  error  presented  to  the  Circuit  Court  of 
McLean  County  a  ]>etition  for  a  common  law  writ  of  cer- 
tiorari, alleging  that  petitioner  was  the  executor  of  the  es- 
tate of  Valentine  Schlink,  deceased,  that  he  presented  a  claim 
a;?ainst  said  estate  in  due  form  and  properly  verified  by  his 
affidavit  on  the  20th  of  July,  1891,  during  the  July  term  of 
the  County  Court,  and  asked  that  court  for  an  adjustment 
of  his  said  claim,  and  the  court  then  and  there  appointed 
John  J.  Pitts  temporary  administrator  to  appearfor  the 
estate,  and  thereupon  the  matter  of  said  claim  was  submit- 
ted to  the  court  and  an  allowance  was  made  in  favor  of  pe- 
titioner for  $504.00,  as  of  the  seventh  class,  and  that  no  motion 
for  new  trial  or  for  appeal  was  made  nor  any  further  pro- 
ceedings were  had  in  the  matter  at  said  July  terra,  but  that 
afterward  and  during  the  following  August  term  of  said 
court,  one  of  the  heirs  of  said  Valentine  Schlink  entered  a 
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motion  to  set  aside  the  claim  so  allowed,  and  the  court  made 
an  onler,  as  follows : 

"  And  now  the  said  Valentine  Schlink  (petitioner),  being 
present  by  his  attorney,  and  the  court  having  considered 
said  motion  and  the  affidavits  j&led  in  sup])ort  thereof,  and 
having  heard  the  arguments  of  counsel  and  being  fully  ad- 
vised in  the  premises,  doth  sustain  the  motion.  It  is  there- 
foi*e  ordered  and  adjudge<l  by  the  court  that  the  judgment 
heretofore  ent<?red  in  favor  of  said  Yalentiue  Schlink  for  the 
sum  of  five  hundred  ninety-four  dollars  and  sixty  cents 
against  the  estate  of  Valentine  Schlink,  deceased,  be  and  is 
hereby  set  aside." 

To  which  order  petitioner  then  and  there  exce])ted,  and 
being  advised  that  said  order  was  without  jurisdiction  in  the 
County  Court  he  prayed  for  said  writ  of  certiorari  to  the  end 
that  said  record  having  been  inspected,  etc.,  it  might  be  set 
aside,  etc.,  etoi 

The  Circuit  Court  sustained  a  demurrer  to  the  petition  and 
dismissed  the  same,  to  which  action  petitioner  excepted  and 
now  brings  the  record  to  this  court,  and  assigns  error  upon 
said  ruling  of  the  Circuit  Court. 

Plaintiff's  Brief. 

When  a  court  of  general  common  law  jurisdiction  enters 
a  judgment,  having  jurisdiction  of  the  parties  and  subject- 
matter,  and  no  exception  is  taken,  no  motion  for  a  new  trial 
entei'ed,  and  no  appeal  prayed  for  or  allowed,  and  the  court 
adjourns  for  the  term,  that  is  the  end  of  the  matter, 
and  the  court  entering  the  judgment,  neither  of  its  own 
motion  nor  on  the  motion  of  a  party  thereto,  could  set  the 
same  aside.  Cook  v.  Wood,  24  111.  295;  Windett  v.  Hamil- 
ton, 52  111.  180;  Coursen  v.  Hixon,  78  111.  339;  County  of 
Cook  v.  Canal,  etc.,  131  111.  509. 

All  the  reasons  and  analogies  of  the  law,  as  they  seem  to 
us,  indicate  that  the  judgment  of  a  County  Court  in  such  a 
case  is,  so  far  as  this  question  is  concerned,  the  same  as  a 
judgment  of  the  Circuit  Court.  Propst  v.  Meadows,  13  111. 
157;  Mitchell  v.  Mayo,  16  111.  84;  Gould  v.  BaiUey,  Penn. 
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(N.  J.  L.)  1;  Housh  v.  People,  66  111.  181;  Darling  v.  McDon- 
aid,  101  111.  377;  Durham  v.  Field,  30  111.  App.  121. 

The  rule  is  thus  laid  down  by  Woerner :  the  orders,  de- 
crees and  judgments  of  Probate  Courts,  in  so  far  as  they 
are  courts  of  record,  can  be  known  by  their  records  alone, 
which  necessarily  import  verity,  and  can  neither  be  ques- 
tioned nor  falsified,  from  which  it  follows  that  thd  court  is 
bound  by  its  own  record  and  can  neither  change  nor  disre- 
gard its  orders,  judgments,  or  decrees  after  the  lapse  of  the 
term  at  which  they  are  rendered.  American  Law  of  Admin- 
istration (Woerner),  Sec.  146;  Johnson  v.  Johnson,  26  Ohio 
St.  357;  Alexander  V,  Nelson,  42  Ala.  462;  Bryant  v.  Horn, 
42  Ala.  496;  Wolf  v.  Banks,  41  Ark.  104;  State  v.  Probate 
Court,  33  Minn.  94;  Browder  v.  Faulkner,  82  Ala.  257. 

Kerrick,  Lucas  &  Spencer,  attorneys  for  plaintiff  in  error. 

Defendant's  Brief. 

In  the  allowance  of  claims,  a  Probate  Court  is  intrusted 
with  large  and  comprehensive  jurisdiction ;  it  may  exercise 
large  equity  powers  in  adjusting  claims  and  settling  estates. 
American  Law  of  Administration  (Woerner),  Vol.  I,  page 
340,  and  capes  cited  in  note  3. 

Our  Supreme  Court,  in  numerous  cases,  has  upheld  this 
doctrine.  Hurd  v.  Slaten,  43  111.  350,  and  the  cases  there 
cited ;  Millard  v.  Harris,  119  111.  185 ;  Hales  v.  Holland, 
92  111.  494.  Appeals  are  allowed  from  all  final  orders  from 
the  Probate  Court  to  the  Circuit  Court,  and  a  trial  de  novo, 
Kev.  Stat.,  Chap.  37,  page  240. 

The  matter  of  the  allowance  of  this  claim  is  now  pend- 
ing. 

Stevenson  &  Ewing,  and  A.  M.  Cavan,  attorneys  for 
defendant  in  error. 

Opinion  by  the  Court. 

The  question  is,  whether  the  petition  shows  such  want  of 
jurisdiction  in  the  County  Court,  as  to  render  the  order 
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subject  to  be  set  aside  upon  a  writ  of  certiorari.  The  argu- 
ment is,  that  the  allowance  of  the  claim  was  a  judgment, 
which  could  not  be  opened  by  the  County  Court  for  any 
cause  after  the  close  of  the  July  term.  It  is  not  insisted 
that  that  judgment  could  not  be  opened  by  a  court  of 
equity  for  fraud  or  mistake,  but  that  the  County  Court  had 
no  poweK  to  grant  such  relief. 

We  are  of  opinion  that  the  County  Court  has  such  equi-- 
table  jurisdiction,  in  respect  to  all  matters  })ertaining  to  the 
settlement  of  estates,  that  it  may  in  a  proper  case  set  aside 
an  allowance,  and  require  the  parties  to  proceed  de  navo. 
Such  a  case  would  be  presented  when  it  appeared  that  fraud 
or  mistake  had  intervened,  so  that  a  court  of  equity,  if  the 
facts  were  before  it,  in  a  bill  to  set  aside  the  judgment, 
would  entertain  jurisdiction.  This  seems  to  "follow  from 
the  doctrine  repeatedly  announced,  that  the  County 
Court,  in  the  setthnnont  of  estat^^s,  is  vested  with  equita- 
ble, as  well  as  legal  powers.  Millard  v.  Harris,  119  111. 
198.  AVe  understand  this  power  of  the  County  Court  re- 
lates not  only  to  the  consideration  of  equitable  demands, 
but  to  the  employment  of  such  equitable  methods  as  are 
consistent  with  its  organization  and  modes  of  proceeding. 
For  instance,  it  may  correct  mistakes  in  rejwrts  of  execu- 
tors, administrators  and  guardian,  and  make  such  final  set- 
tlements in  res))ect  tliereto  as  may  be  equitable. 

So  here,  although  the  term  of  court  at  which  an  allow- 
ance was  made,  has  passed,  it  may,  for  such  cause  as  would 
move  a  court  of  equity,  upon  a  bill  filed,  entertain  a  mo- 
tion to  set  aside  the  allowance. 

No  inconvenience  or  hardship  can  follow  from  the  due 
exercise  of  this  equitable  power. 

If  it  has  the  power  to  do  this  in  any  case,  then  there  is 
jurisdiction  of  the  subject-matter,  and  the  writ  of  certiorari 
will  not  lie  for  mere  error  in  the  exercise  thereof. 

It  appears  in  the  present  case  there  was  also  jurisdiction 
of  the  person,  and  the  only  objection  taken  is,  that  the  sub- 
ject-matter was  beyond  the  power  of  the  County  Court. 

There  seems  to  be  great  propriety,  and  even  necessity,  in 
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jiermitting  that  court  to  open  an  allowance  whenever  it 
tinds  that  fraud  or  mistake  has  occurred.  There  is  nothing 
to  prevent  a  proper  exercise  of  equitable  considerations  upon 
a  motion.  The  court  may  hear  evidence,  and  sift  the  mat- 
ter with  as  much  care  and  accuracy  as  though  the  ])roceed- 
ings  were  in  chancery,  and  the  rights  of  })arties  may  be 
adjusted  more  speedily  than  would  be  possible  if  resort 
were  had  to  that  tribunal. 

The  judgment  will  be  affirmed. 


Edwards  y.  Dillon. 

1.  Parties — Poiver  of  One  Partner  to  Bind  the  Firm  by  DeM. — Tlie 
rule  of  law  in  force  in  this  State  is  that  partners  can  not  bind  tlie  firm 
by  deed,  and  ordinarily,  a  partner,  in  making  and  signing  such  an  instni- 
ment  of  writing  in  the  firm  name,  binds  himself  only  and  not  the 
firm. 

2.  Ibidem — Previous  Parol  Assent. — It  is  the  rule  in  this  State  that,  it 
the  other  partners  give  their  parol  assent  previous  to  tiie  execution  of  a 
writing  that  it  should  be  under  seal,  it  w^iU  bind  them  though  they  are 
absent  when  it  is  s'gned. 

3.  Seal — Partnership  Contract — Surplusage. — An  instrument  which 
wiU  bo  just  as  effective  without  a  seal  as  with  one  for  the  purpose  in- 
tended, and  the  contract  in  the  instrument  being  witliin  tlie  power  of  a 
partner  to  make,  and  binding  on  the  firm,  had  the  seal  been  omitted,  the 
seal  will  not  vitiate  the  instrument,  if  otherwise  valid,  as  to  aU  membei's 
of  the  firm. 

Memorandum. — Pleas  in  abatement.  Appeal  from  the  Circuit  Court 
of  McLean  County ;  the  Hon.  Thomas  F.  Tipton,  Circuit  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  A.  D.  1802,  and  affirmed. 
Opinion  filed  October  81,  1893. 

Appellee's  Statement  of  Facts. 

Though  the  declaration  in  this  case  counts  upon  a  sealed 
instrument,  the  action  is  brought  in  assumpsit.  Appellee 
pleaded  in  abatement  the  non-joinder  of  his  four  partners. 
Appellant  took  issue  by  a  traverse  upon  this  plea ;  and  the 
issue  tried  below  was  whether  or  not  the  contract  declared 
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upon  was  the  contract  of  Levi  Dillon  &  Sons,  or  the  con- 
tract of  Levi  Dillon  alone.  The  jury  found  it  to  be  the 
contract  of  the  firm ;  and  from  the  judgment  rendered  on 
this  verdict,  appellant,  Edwards,  prosecutes  an  appeal. 

Contract  referred  to  in  the  ojnnion : 

**  This  is  to  certify  that  Levi  Dillon  &  Sons  have  this  day  sold  to  B. 
Edwards,  of  Chicago.  111.,  the  imported  Norman  stallion,  Cambrone,  for 
the  sum  of  eighteen  hundred  dollars.  We  warrant  the  said  stallion  somid 
and  healthy,  but  assume  no  resposibility  on  accoimt  of  disease  or  accident 
after  this  date. 

**  We  guarantee  that  the  said  stallion,  with  proper  handling,  shall 
prove  to  be  an  average  foal  getter.  In  case  said  stallion  shall  fail  to  get 
colts,  we  agree  to  exchange  him  for  a  stallion  of  equal  merits,  and  to  pay 
half  the  expense  incurred  in  making  said  exchange.  Said  stallion  shall 
have  a  fair  trial  for  two  years  before  being  condemned  as  a  breeder. 
Cambrone  was  foaled  in  France,  in  1880,  and  imported  to  the  United 
States  by  Dillon  Brothers,  in  1883.  Cambrone  is  recorded  in  the  National 
Register  of  Norman  horses,  No.  2081. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and  seal  this 
thirtieth  day  of  January,  1884. 

**  Levi  Dillon  &  Sons."    [seal] 

Appellant's  Brief. 

An  action  on  a  contract  under  seal,  signed  and  sealed  by 
one  partner,  in  the  name  of  the  firm,  though  made  in  the 
course  of  partnership  business  and  for  a  partnership  liability, 
is  the  sealed  instrument  of  the  individual  partner  signing 
the  same,  and  the  action  must  be  brought  against  him  alone. 
Eilmes  V.  Preston,  20  111.  3S9;  Harrison  v.  Jackson,  7  I.  E. 
207;  Walsh  v.  Lennon,  98  111.  27;  Story  on  Partnership, 
Sees.  119  and  122  and  note  3;  Anderson  v.  Tompkins, 
1  Brock.  456,  462;  CoUyer  on  Partnership,  Sec.  671  and 
notes;  Gates  v.  Graham,  12  Wend.  53;  Armstrong  v.  Eobin- 
son,  5  Gill  &  Johns.  412;  Dunlap's  Paley  on  Agency,  157 
and  note;  Clement  v.  Brush,  3  Johnson's  Cases,  ISO;  Morris 
V.  Jones  &  Spencer,  4  Harrington  (Del.),  428;  Nunnely  v. 
Doherty,  1  Yerger,  26;  Sibley  v.  Young  (S.  Car.),  2  S.  E. 
Eep.  314;  Girard  v.  Basse,  1  Dallas,  119. 

The  authorities  seem  to  be  uniform  that  the  one  partner 
who  signs  and  seals  in  the  firm  name  may  be  sued  alone  on 
the  sealed  instrument.     But  some  of  the  authorities  hold 
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that  all  the  other  members  are  also  liable  on  the  instru- 
ment, if  they  authorized  the  one  partner  to  seal  the  contract 
by  an  instrument  under  seal,  but  not  otherwise.  Eames  v. 
Preston,  20  111.  389;  Harrison  v.  Jackson,  7  T.  Rep.  207; 
Nunnely  v.  Doherty,  1  Yerger,  26;  Trimble  v.  Coons,  2  A. 
K.  Marshall,  375. 

Other  autliorities  go  further,  and  hold  that  the  other  part- 
ners are  liable  on  the  sealed  instrument,  if  they  expressly 
authorized  (though  not  under  seal)  the  one  partner  to  seal 
for  them,  or  if  they  expressly  ratified  the  contract  under 
seal  after  it  had  been  made.  Sibley  v.  Young,  2  S.  E.  Kep. 
2U. 

We  also  claim  that  the  alleged  partners  of  the  defendant 
were  dormant  or  secret  partners,  unknown  to  the  plaintiff, 
and  plaintiff  therefore  had  the  option  to  join  them  as  de- 
fendants or  not,  as  he  saw  fit.  Collyer  on  Partnership,  Sec. 
710;  Story  on  Partnership,  Sec.  241;  Ex  parte  Norfolk,  19 
Vesey  K.  455.  Proof  of  the  existence  of  secret  or  dormant 
partners  will  not  support  the  plea  of  abatement,  unless  it 
also  appears  that  plaintiff  had  knowledge  of  the  fact  at  the 
time  of  the  contract.  2  Greenlf.  Ev.,  25  and  134;  Goggin 
V.  O'Donnell,  62  111.  60. 

OscAB  M.  ToBRisoN  and  Kerrick,  Lucas  &  Spencer,  attor- 
neys for  appellant. 

Appellee's  Brief. 

Partnership  engagements  are  joint  only ;  all  who  were 
partners  at  the  date  of  the  contract  must  be  joined ;  each 
partner  is  entitled  to  have  the  judgment  go  against  all ; 
and  a  partner,  sued  singly,  can  only  avail  himself  of  these 
rules  b}''  a  plea  in  abatement.  Bates  on  Partnership,  Sec. 
1049;  Page  v.  Brant,  18  111.  37;  Puschel  v.  Hoover,  16 
111.  840 ;  Pearce  v.  Pearce,  67  111.  207. 

While  the  general  rule  of  the  common  law  still  prevails, 
that  a  partner  has  no  implied  power  to  bind  his  co-partner 
by  a  sealed  instrument,  yet  the  following  modification  of 
thai  rule  is  now  recognized :     If   the  act  be  one  which 
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would  be  valid  and  effective  without  a  seal,  the  addition  of 
a  seal  by  the  signing  partner  does  not  vitiate  it ;  and  the 
seal  may  in  such  case  be  treated  as  surplusage.  Sterling 
V.  Bock,  40  Minn.  11 ;  Alexander  v.  Alexander,  85  Ya. 
353 ;  Robinson  v.  Crowder,  4  McCord,  287;  Human  & 
Co.  V.  Cuniffe  &  Co.,  32  Mo.  316  ;  Tapley  v.  Butterfield,  1 
Met.  (Mass.)  515 ;  Everit  v.  Strong,  5  Hill  (N.  Y.),  163 ; 
Milton  V.  Mosher,  7  Met.  (Mass.)  244;  Dubois'  Appeal, 
2  Wright  (Pa.),  231;  Deokerd's  Case,  5  Watts  (Pa.),  342; 
McCuUough  V.  Summerville,  8  Leigh,  415  ;  Forkner  v.  Stew- 
art, 6  Grattan,  197 ;  Lucas  v.  The  Bank  of  Darian,  ^  Stewart 
(Ala.),  280 ;   Mechem  on  Agency,  Sec.  141. 

One  partner  may  bind  his  co-partner,  within  the  scope  of 
the  partnership,  by  a  sealed  contract,  if  such  act  be  either 
previously  authorized,  or  subsequently  ratified  hy  the  other 
partners;  and  such  authority  or  ratification  may  be  by 
parol,  and  may  be  inferred  by  a  jury  from  the  acts  of 
the  parties,  or  from  the  course  of  the  business.  Peine  v. 
Weber,  47  111.  41;  Wilcox  v.  Dodge,  12  Brad.  517;  Walsh 
V.  Lennon,  98  111.  27;  Hier  v.  Kaufman,  134  111.  215;  Cady 
V.  Shepherd,  11  Pick.  (Miss.),  400 ;  McDonald  v.  Eggleston, 
26  Yt.  154. 

The  presumption  is,  where  a  firm  name  is  signed  to  a  sealed 
instrument  by  one  of  the  partners,  that  the  partner  so  sign- 
ing had  authority  to  execute  the  instrument  under  seal. 
Lambden  v.  Sharp,  9  Humph.  (Tenn.)  224;  Alexander  v. 
Alexander,  85  Ya.  353;  Remington  v.  Goodrich,  5  Wis.  138; 
Hier  v.  Kaufman,  134  lU.  215. 

Under  the  evidence  in  this  case,  all  the  four  partners 
named  in  the  plea  in  abatement  were  ostensible  partners. 

To  constitute  a  dormant  partner,  three  things  are  neces- 
sary: (1)  He  must  take  no  active  part  in  the  business.  (2) 
His  name  must  not  appear  in  the  title  of  the  partnership. 
(3)  He  must  be  unknown  to  those  who  lend  credit  to  the 
firm.     Bates  on  Partnership,  Sees.  151  and  152. 

A  dormant  partner  is  one  "  whose  name  and  transactions 
as  a  partner  are  professedly  concealed  from  the  world." 
Bouvier's  Law  Dictionary,  title  "  Dormant." 
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The  word  "  dormant "  implies  both  secrecy  and  inactivity. 
Pai'sons  on  Partnership,  page  34,  note  P. 

Partners  who  are  represented  in  the  firm  style  by  the 
words  "  &  Co."  are  not  dormant,  but  ostensible  partners. 
Podrasnik  v.  Martin,  25  111.  App.  300;  Goddard  v.  Pratt,  16 
Pick.  (Mass.)  428;  Deford  v.  Keynolds,  36  Pa.  St.  325. 

Ignorance  of  the  creditor  who  deals  with  the  firm  does 
not  constitute  a  partner  dormant  as  to  him. 

Messrs.  Defford  &  Eeynolds  and  Phillips  &  Porter, 
attorneys  for  appellee. 

Opinion  by  the  Court. 

The  appellant  brought  assumpsit  against  the  appellee  to 
recover  damages  for  a  breach  of  warranty  contained  in  an 
instrument  in  writing  set  out  in  the  declaration. 

That  instrument  included  evidence  of  a  sale  of  a  horse, 
and  contained  a  warranty  as  to  the  qualities  of  the  animal, 
and  was  signed  "  Levi  Dillon  and  Sons,     [seal.]  " 

The  api^llant  assumed  that  Levi  Dillon  «alone  was  liable, 
as  a  matter  of  law,  on  this  instrument — he  having  signed  it. 

The  appellee  filed  his  plea  in  abatement  alleging  that  the 
supposed  promises  in  the  declaration  mentioned  were  made 
by  a  firm  of  partners,  composed  of  Levi  Dillon,  John  Hard- 
ing, James  Kailsback,  Ellis  Dillon  and  James  C.  Duncan, 
all  of  whom  were  still  living,  and  that  the  horse  named  in 
the  instrument  set  out  in  the  declaration  was  at  the  time  of 
the  sale  thereof,  the  property  of  said  partnership,  and  not 
the  separate  property  of  said  Levi  Dillon. 

The  plaintiff  (appellant)  filed  his  replication  denying  the 
plea,  and  upon  the  issue  thus  made  the  case  went  to  a  trial 
by  jury,  resulting  in  a  verdict,  and  judgment  thereon,  in 
favor  of  defendant,  the  appellee,  to  reverse  which  the  plaint- 
iff, appellant,  has  brought  the  record  here  by  appeal. 

The  only  question  is  upon  the  rulings  of  the  court  in  ad- 
mitting evidence  of  the  partnership  and  of  the  circumstances 
attending,  and  preceding  the  execution  of  the  said  instru- 
ment in  writing  and  in  giving  and  refusing  instructions  on 
the  same  subject. 
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It  appears  from  the  proof  that  said  iirm  of  Levi  Dillon 
&  Sons  was  .engaged  in  the  business  of  importing  and  sell- 
ing Xorman  horses;  that  in  making  sales  it  was  necessary 
to  warrant  the  qualities  of  the  particular  animals  sold;  that 
the  finn  had  prej)ared  a  printed  form  to  be  used  in  such 
cases,  for  a  bill  of  sale  without  such  warranty;  that  this  wa^ 
bound  in  books  or  pads  containing  forty  or  fifty  sheets; 
that  all  the  members  of  the  firm  were  familiar  with  this 
form;  that  it  was  customary  to  use  it  in  all  cases  where  sales 
were  made,  and  that  whichever  meml)er  of  the  firm  made  a 
sale,  he  would  give  the  purchaser  a  bill  of  sale  and  v»'arranty 
on  one  of  these  blanks,  signing  the  firm  name,  Levi  Dillon 
&  Sons;  that  it  was  understood  this  would  be  done  in  all 
such  cases;  and  that  Levi  Dillon  made  the  sale  and  executed 
the  instrument  in  this  case,  as,  in  fact,  he  did  in  most  cases. 
The  a])pellant  objected  to  this  proof,  and  insists  now  that  it 
was  not  relevant  or  sufficient  to  support  the  plea.  We  think 
otherwise.  It  may  be  admitted  that  it  is  the  rule  in  this 
State  that  partners  can  not  bind  the  firm  by  deed;  and  ordi- 
narily a  partner,  in  making  and  signing  such  an  instrument 
of  writing  in  the  firm  name,  binds  himself  only,  and  not  the 
firm. 

But  it  is  also  the  rule  in  this  State  that  if  the  other  part-, 
ners  gave  their  parol  assent  previous  to  the  execution  of  the 
writing,  that  it  should  be  under  seal,  it  would  bind  them, 
though  they  were  absent  w^hen  it  was  signed.  Wilcox  v. 
Dodge,  12  Brad.  517;  Peine  v.  Weber,  47  111.  41;  Walsh  v. 
Lennon,  98  111.  27. 

Tested  by  this  rule,  it  is  clear  that  there  was  evidence 
enough  to  show  that  the  instrument  here  involved  was  bind- 
ing on  all  the  members  of  the  firm. 

It  is  apparent  also  that  this  instrument  would  have  been 
just  as  effective  without  a  seal  for  the  purpose  intended,  and 
there  are  many  authorities  in  support  of  the  position  that 
in  such  case,  w^hen  the  contract  in  the  instrument  is  within 
the  power  of  a  partner,  it  would  be  binding  on  the  firm, 
had  the  seal  been  omitted.  The  seal  shall  not  vitiate  such 
an  instrument,  otherwise  valid  as  to  aU  the  firm.     Story  on 
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Partnership,  Sec.  122,  and  citations  found  in  the  principal 
opinion  in  Walsh  v.  Sinnon,  supra. 

While  this  view  of  the  matter  seems  to  be  very  persuasive 
and  forcible,  it  is  perhaps  in  advance  of  the  rule  as  it  is  to 
be  gathered  from  the  adjudications  in  this  State. 

We  are  of  opinion  the  judgment  of  the  Circuit  Court 
should  be  affirmed. 


9  48    48li 

55    517| 

Tuttle  1.  National  Bank  of  Republic.  1 48  48i 


1.  Transfer  of  Stock  in  an  Insolvent  Corporation, — When  there  is 
sufficient  in  the  proof  to  warrant  the  conclusion  that  a  transfer  of  stock 
is  merely  colorable  and  for  the  disVirict  and  fraudulent  purpose  of  avoid- 
ing a  liability  as  a  stockholder,  a  finding  to  that  effect  will  not  be  dis- 
turbed. 

2.  Liability  of  Stockholders  in  a  Corporation  of  Another  State. — In 
questions  touching  the  liability  of  persons  holding  .stock  in  a  bank  of  an- 
other State,  for  the  debts  of  the  bank  in  case  of  its  insolvency,  the 
courts  of  this  State  will  follow  the  construction  placed  by  the  courts  of 
the  State  where  the  bank  is  located,  upon  the  constitution  and  statute 
under  which  the  bank  is  organized. 

Memorandum. —Action  upon  a  stockholder's  liability.  Appeal  from 
a  judgment  rendered  by  the  Circuit  Court  of  McLean  County;  the  Hon. 
Thomas  F.  Tiptox,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  A.  D.  1892,  and  affirmed.    Opinion  filed  October  31,  1893. 

Appellee's  SxAXEMEN-r  op  the  Case. 

This  was  an  action  of  assumpsit  brought  by  appellee 
against  appellant  as  a  stockholder  of  the  Edwards  County 
Bank,  of  Kinselj",  Kansas,  to  recover  $3,000,  on  account  of 
his  individual  liability  as  a  stockholder  of  the  bank,  the 
bank  being  insolvent  and  indebted  to  appellee. 

The  material  facts  in  the  case,  of  which  there  is  no  dis- 
pute, are  the  following : 

The  Edwards  County  Bank  was  organized  September  8, 
1SS2.    December  30,  18S5,  appellant  and  his  brother,  W.  W, 

Vol.  XLVIIl  31 
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Tuttle,  of  Springford,  Mo.,  each  purchased  thirty  sliares  of 
the  capital  stock  of  the  Edwards  County  Bank,  each  pay- 
ing 83,000  therefor;  March  20,  ISOO,  appellee  loaned  the 
Edwards  County  Bank  $5,000;  Decembers,  1800,  apjx^Uee 
brouo^ht  suit  on  that  aorainst  the  Edwards  County  Bank; 
January  13, 1801,  apj)ellee  recovered  judgment  for  $5,111  and 
costs  of  suit,  against' the  Edwards  County  Bank,  on  which 
execution  issued  and  was  returned  ?it(Ila  bona,  February  2S, 
1891.  B.  F.  Tatum  brought  suit  ao:ainst  the  Edwards 
County  Bank,  on  the  14th  of  November,  ISOO,  and  at  his 
suit,  a  receiver  was  appointed  November  17,  1800,  and  in 
the  same  suit  judgment  dissolving  corporation  was  ren- 
dered January  14, 1801.  Appellant  and  W.  W.  Tuttle  claim 
to  have  sold  thoir  stock  to  Marzetta,  October  7,  1890. 

J.  S.  EwiNG,  of  counsel. 

A.  E.  DeMange,  for  appellant. 

Appellee's  Brief. 

Before  there  can  be  a  remedy  in  any  case,  there  must  be 
a  right.  The  real  question  involved  in  this  case,  so  far  as 
that  point  is  concerned,  is,  taking  the  whole  body  of  the 
laws  of  the  State  of  Kansas,  i.  e.,  the  constitution,  statutes, 
and  the  decisions  of  the  Supreme  Court  of  Kansas  constru- 
ing the  constitution  and  the  statutes,  then  the  question  is, 
was  there  a  right  ?  It  must  be  admitted  tliat  the  Supreme 
Court  of  Kansas  is  the  final  and  only  arbiter  as  to  the  true 
meaning  and  proper  interpretation  of  the  constitution  and 
the  statutes  of  Kansas.  All  the  cases  so  hold.  Elmendorf 
V.  Taylor,  10  Wheat.  (U.  S.)  152;  Shelby  t.  Guy,  11 
Wheat.  (U.  S.)  3G7;  Christy  v.  Pridgeon,  4  Wall.  (TJ.  S.)  196; 
Town  of  South  Ottawa  v.  Perkins,  94  IT.  S.  267;  Chase  v. 
Curtis,  113  U.  S.  452;  Iloyt  v.  Thompson,  3  Sandf.  (K  T.) 
416;  Union  National  Bank  v.  Bank  of  K.  C,  136  U.  S.  223; 
Jessup  V.  Carnegie,  80  N.  Y.  441;  Savings  Association  v. 
O'Brien,  51  Hun  (N.  Y.),  45;  Lane  v.  Watson,  51  N.  J.  La^v, 
186;  Fitzgerald  v.  Mo.  P.  R.  R.  Co.,  45  Fed.  Eep.   812; 
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Howe  V.  Ifo.  P.  E.  R.  Co.,  45  Fed.  Eep.  812;  How  v. 
Walch,  U  Daly  (N.  Y.)  80;  Cook  on  Stockholders,  243, 
note  1. 

When  a  person  becomes  a  stockholder  in  a  corporation 
organized  under  the  laws  of  a  foreign  State,  he  contracts 
with  reference  to  the  laws  of  that  State,  and  his  liabilitA^  as 
a  stockholder  is  to  be  determined  with  reference  to  the  laws 
of  that  State.  Flash  v.  Conn,  109  U.  S.  e371;  Abbey  v.  Dry 
Goods  Co.,  44  Kan.  416 ;  Howell  v.  Manglesdorf,  33  Kan. 
194 ;  Perry  v.  Turner,  55  Mo.  418  ;  Aultman's  Appeal,  98 
Pa.  St.  505  ;  Shafer  v.  Moriarty,  46  I^d.  9 ;  Hill  v.  Beach, 
12  K  J.  Eq.  31 ;  Crease  v.  Babcock,  10  Met.  (Mass.)  525  ; 
Seymour  v.  Sturgess,  26  N.  T.  134 ;  Ohio  Life  Ins.  Co.  v. 
Merchants,  11  Humph.  (Tenn.)  1;  Pay  son  v.  Withers,  5 
Biss.  (IJ.  S.)  269;  Pettibone  v.  McGraw,  6  Mich.  441; 
Lawrie  v.  Inmann,  46  N.  H.  119 ;  First  Natl.  Bank  v.  Gus- 
tin,  42  Minn.  327 ;  2  Morawetz  on  Private  Corporations, 
Sec.  874-902;  Patterson  v.  Lynde,  106  U.  S.  519;  Patter- 
son V.  Lynde,  112  TJ.  S.  196 ;  Cook  on  Liability  of  Stock- 
holders, Sec.  243. 

And,  in  the  absence  of  legislation  to  the  contrary,  the 
proper  way.  of  enforcing  such  liability,  is  by  an  action  at 
law.  Corwith  v.  Culver,  69  HI.  502;  Fuller  v.  Ledden,  87 
111.  310 ;  McCarthy  v.  Lavasche,  89  111.  270  ;  Hull  v.  Burtis, 
90  111.  213 ;  Fames  v.  Doris,  102  111.  350;  Buchanan  v. 
Meisser,  105  111.  638 ;  Thompson  v.  Meisser,  108  111.  359 ; 
Thebus  v.  Smiley,  110  HI.  316;  Root  v.  Sinnock,  120  111. 
350;  Schalucky  v.  Field,  124  111.620;  Morawetz  on  Cor- 
porations, Sec.  910;  Cook  on  Liability  of  Stockholders, 
Sec.  243. 

No  doubt  but  when  a  suit  is  brought  against  a  director 
or  trustee  for  the  benefit  of  the  creditors,  it  must  be  in 
equity.  Homer  v.  Ilenning,  93  U.  S.  228;  Morawetz  on  Cor- 
porations, Sec.  910;  Richardson  v.  Akin,  87  111.  138;  IIari)er 
V.  Union  Mfg.  Co.,  100  111.  225. 

The  relation  between  a  bank  and  depositor  is  always  that 
of  a  debtor  and  creditor.  Morse  on  Banking,  Sec.  289  (3d 
Ed.).    And  that  was  the  relation  between  the  appellee  and 
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the  Edwards  County  Bank,  and  the  statute  expressly  author- 
ized tlie  payment  of  interest  by  the  Edwards  County  Bank. 
Again,  that  is  one  of  the  incidental  powers  of  the  bank, 
except  where  it  is  expressly  denied.  Morse,  Sec.  209. 
And  again  the  question  is  adjudicated  by  the  judgment  of 
appellee  against  the  Edwards  County  Bank.  In  any  event 
tlie  Edwards  County  Bank  having  received  the  money 
would  be  estopped  from  pleading  vJtra  rhrs,  Bradley  v. 
Ballard,  55  111.415;  Darst  v.  Gale,  83  111.  130;  Benefit  Asso- 
ciation V.  Blue,  120  111.  128;  2  Morawetz  on  (Corporations, 
.089. 

"  A  transfer  of  shares  in  a  failin^j:  concern,  made  by  the 
transferrer  with  the  intention  and  for  the  purpose  of  escajv 
ing  liability  as  a  shareholder  to  a  person  who,  for  any 
cause,  is  inca])able  of  responding  in  respect  to  such  lia- 
bility, is  voul,  hoth  as  to  the  creditors  of  the  comj^any  and  a^ 
to  other  shareholders^  and  that,  too,  although  as  between  the 
transferrer  and  transferee,  the  transaction  may  have  been 
absolute  and  no  secret  trust  involved."  Cook  on  Stockhold- 
ers, Sees.  203  and  395;  Morawetz  on  Private  Corporations, 
Sees.  100,  858-891;  Eichmond  v.  Irons,  121  U.  S.  27;  Mc- 
Laren V.  Franciscus,  43  Mo.  452;  Central  Agricultural,  etc., 
V.  Alabama,  75  Ala.  121;  Marcy  v.  Clark,  17  Mass.  330; 
Angell  &  Ames  on  Corporations,  Sec.  623;  Gaff  v.  Flesher, 
33  Ohio  St.  107;  Aultman's  Appeal,  98  Pa.  St.  505;  Rider  v. 
Morrison,  52  Md.  429;  Paine  v.  Stewart,  33  Conn.  510;  Bil- 
lings V.  Robinson,  94  Is^.  Y.  415;  Slee  v.  Bloom,  19  Johns. 
(N.  Y.)  477. 

Kerrick,  Lucas  &  Spkncee,  attorneys  for  appellee. 

Opinion  by  the  Court. 

The  appellee  recovered  a  judgment  against  appellant  on 
the  ground  that  he  was  a  stockholder  in  the  Edwards  County 
Bank,  of  Kansas,  which  bank  became  insolvent  and  failed  to 
})ay  a  sum  of  money  owing  by  it  to  the  appellee. 

The  sole  question  of  fact  over  which  there  can  be  any 
controversy,  seems  to  be  whether  the  appellant  at  the  time 
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of  the  dissolution  of  the  Edwards  Countv  Bank  was  a  stock- 
holder  in  that  corporation,  and  this  of  course  depends  on 
whether  he  had  sold  and  transferred  the  stock  (which  he 
held  for  a  number  of  years)  to  Marzetta  prior  to  such  disso- 
lution of  the  banking  corporation.  We  are  entirely  satisfied 
with  the  conclusion  reached  by  the  jury  upon  this  point. 

Aside  from  non-compliance  yvith  the  requirement  of  the 
by-laws  that  the  transfer  must  be  made  upon  the  books  of 
the  corporation,  as  to  which  appellant  offers  the  excuse  that 
the  failure  to  enter  such  transfer  was  not  his  fault,  he  hav- 
ing done  all  he  could,  though  ineifectually,  to  that  end,  we 
think^  there  is  sufficient  in  the  proof  to  warrant  the  conclu- 
sion that  the  sale  of  this  stock  here  attempted  was  merely 
colorable,  and  for  the  distinct  and  fraudulent  purpose  of 
avoiding  liability  as  a.  stockholder.  Cook  on  Stockholders, 
Sec.  205  and  note  1. 

The  important  legal  question  is,  whether  by  the  law  of 
Kansas,  organic  and  statutory,  a  stockholder  in  such  a  cor- 
poration is  hable  for  the  debts  thereof  under  the  circum- 
stances here  disclosed,  and  if  so,  whether  such  liability  is 
several  and  may  be  enforced  without  joining  other  stock- 
holders. 

We  think  this  has  been  settled  by  the  Supreme  Court  of 
that  State  adversely  to  appellant. 

While  we  have  seen  no  adjudication  especially  upon  the 
point  whether  the  constitutional  provision  is  self-executing 
in  so  far  as  it  declares  liability,  and  whether  the  rule  or 
principle  there  announced  can  have  vitality  and  vigor  only 
when  rei)eated  in  a  statute,  yet  the  court  in  Abbey  v.  Dry 
Goods  Co.,  44  Kan.  415,  seem  to  assume,  as  though  not  a 
matter  in  doubt,  that  such  liability  exists,  and  while  the 
question  directly  for  decision  was  as  to  the  mode  of  enforc- 
ing it  the  fundamental  promise  was  clearly  taken  .for 
granted.  We  see  no  great  difficulty  in  that  view  of  tlie 
matter,  but  in  any  event  the  construction  placed  by  that 
court  upon  the  meaning  of  its  constitution  or  statute,  should 
prevail  here  unless  very  powerful  considerations  are  opposed, 
and  we  perceive  none  such  in  this  instance. 
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The  construction  placed  by  our  courts  upon  statutes  of 
this  State  as  to  the  mode  of  enforcing  liability  of  directors 
and  stockholders,  does  not,  in  our  opinion,  require  us  to  re- 
ject the  construction  placed  by  that  court  upon  the  ortli- 
nances  of  that  State.  If  by  these  latter  there  is  imposed  a 
liability  several  and  individual,  and  is  enforceable  against 
each  stockholder,  no  reason  has  been  suggested  or  occurs 
to  us  that  would  warrant  our  courts  in  refusing  to  apply 
the  rule  here. 

It  has  been  suggested  tliat  the  debt  was  incurred  without 
lawful  power  on  the  part  of  the  Edwards  County  Bank,  in 
whose  charter  there  is  no  specific  authority  to  borrow 
money;  but  we  understand  that  is  an  incidental  or  imphed 
power  possessed  by  banking  corporations  generally,  unless 
especially  denied  or  restricted. 

Of  course  it  is  not  a  part  of  the  continuous  practice  of 
any  bank  to  borrow,  but  it  is  often  necessary  in  the  reason- 
able exercise  of  express  power,  and  hence  it  is  usually  re- 
garded as  a  necessary  incident.  Aloise  on  Banks  and  Bank- 
ing, Sec.  63.  Certainly  the  borrowing  must  be  incidental 
to  the  usual  and  legitimate  business  of  a  bank,  otherwise 
the  act  is  ultra  vires;  but  it  is  not  apparent  that  there  was 
anything  extraordinary  or  illegitimate  in  this  loan. 

Other  questions  suggested  in  the  briefs  need  not  be  dis- 
cussed, as  in  the  view  we  are  incline<l  to  take  of  the  c^se, 
the  foregoing  considerations  require  us  to  affirm  the  judg- 
ment. 


I 


Springfield  Marine  Bank  y.  Mitchell. 

1. .  Questions  of  Fact —Verdicta^Weight  of  Testimony, — Whether  the 
contention  of  a  party  litigant  is  sustained  by  the  facts  and  circiunstances 
is  a  question  for  the  jury,  and  tlieir  conclusions  should  stand  unless  tlie 
court  can  see  that  they  are  manifestly  against  the  weight  of  the  evidence, 

2,  Banking — Payment  of  Checks — Absence  of  Funds. — The  mere  fact 
tliat  checks  drawn  ujion  a  bank  upon  previous  occasions  when  the 
drawer  had  not  funds  on  deposit  were  paid,  wiU  not  commit  the  bank  to 
tlie  payment  of  the  party's  checks  indefinitely. 


.1 
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3.  Banking — Liability  to  Pay  Cheeks  of  Parties  Having  no  Funds  on 
Deposit. — In  a  controversy  over  tlie  liability  of  a  bank  to  pay  the  check 
of  a  person  having  no  funds  on  deposit,  it  is  shown  that  the  relations 
existing  between,  and  the  course  of  dealing  pui-sued  by  the  Dank  and  the 
party  drawing  the  check,  were  not  merely  such  as  pertain  to  the  business 
of  banking,  but  were  sufficient  to  induce  a  person  taking  such  check  to 
accept  it,  believing  that  the  baJik  was  liable  for  its  payment;  the  liability 
of  the  bank  to  pay  the  check  becomes  a  question  of  fact  for  a  jury  to 
determine  under  all  the  facts  and  circumstances  of  the  case. 

4.  Eviiience — Admission  of  Incompetent,  Not  Always  Prejudicial. — 
The  admission  of  testimony  not  essential  to  a  right  of  recovery,  but  not 
at  all  prejudicial  to  the  opposite  pai  ty,  is  not  sufficient  cause  for  setting 
aside  a  verdict. 

Memorandum. — Appeal  from  a  judgment  for  the  plaintiff  rendered  by 
the  Circuit  Court  of  Sangamon  County;  tjie  Hon.  Jacob  Fouke,  Circuit 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D.  1892,  and 
affirmed.     Opinion  filed  October  31, 1892, 

The  opinion  of  the  court  states  the  case. 

Appellant's   Brief, 

It  will  be  observed  that  two  distinct  crronnds  of  recovery 
are  presented  as  follows:  (1)  On  the  check  drawn  by  W. 
H.  Holly  on  defendant  bank.  (2)  For  the  price  of  two 
horses  alleged  to  have  been  sold  by  the  plaintiff  to  the  de- 
fendant, through  W.  11.  Holly,  alleged  to  have  been  the 
agent  for  the  hank,  and  authorized  to  purchase  the  horses 
for  the  bank.  In  order  to  recover  on  the  check,  it  devolved 
upon  the  plaintiff  to  establish  by  the  evidence  that  at  the 
time  the  check  was  presented  for  payment  at  the  defendant 
bank,  W.  H.  Holly  had  money  in  the  bank  subject  to  check 
with  which  to  pay  the  same.  Coates  v.  Preston,  105  111. 
470;  International  Bank  v.  Jones,  15  Brad.  594 

Beown,  Wheeler  &  Brown,  attorneys  for  ajipellant. 

Appellee's  Brief. 

We  do  not  say  the  check  was  actually  paid,  but  we  insist 
that  it  was  accepted  by  the  bank,  and  whether  a  balancing 
of  accounts  between  Holly  and  the  bank  would  show  in  his 
favor  or  against  him,  can  make  no  difference  under  the  facts 
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of  this  case.  He  had  funds  on  deposit  when  the  check  was 
j)resented,  suflficient  to  meet  it.  The  very  money  the  hoi^es 
sold  for  was  put  in  the  hank  to  pay  the  check.  The  bank 
had  no  right  to  apply  it  to  bis  other  indebtedness  secured 
by  mortgage  or  otherwise,  exce])t  by  his  direction  before 
the  presentiition  of  the  check.  Wood  et  al.  v.  M.  S.  L.  6c  T. 
Co.,  41  111.  207;  Kidgcly  Natl  Bank  v.  Tatton  et  al.,  101) 
lU.  479. 

pATroN  &  Hamilton,  attorneys  for  appellee. 

Opinion  by  the  Court. 

The  appellee  recovered  a  judgment  against  the  appellant 
bank  upon  a  check  drawn  ui)on  it  by  one  W.  H.  Holly, 
payable  to  A.  E.  Weir,  and  by  him  assigned  to  the  ap- 
pellee. 

It  is  not  contended  that  the  drawer  of  the  check  had 
funds  in  the  bank  with  which  to  pay  tlie  check,  but  the 
right  of  recovery,  and  the  liability  of  the  bank  is  predicjited 
uj)on  other  grounds.  The  first  of  these  is  that  an  arrange- 
ment existed  between  the  bank  and  Holly  that  the  bank 
would  pay  his  checks,  which  were  given  in  payment  for 
hoi*ses,  such  fact  to  be  shown  by  a  memorandum  on  the 
fixee  of  the  check ;  that  the  aj^pellee  had  notice  of  such 
armngement,  and  upon  the  faith  of  it  sold  Holly  two 
horses  and  accepted  the  check  in  payment. 

The  other  alleged  ground  of  liability  is  that  Holly  was 
acting  as  the  agent  of  the  bank  in  the  purchase  and  sale 
of  horses,  and  as  such  agent  purchased  tlie  hoi^ses  from  the 
appellee  and  gave  the  check  in  payment. 

Aside  from  an  exception  taken  to  the  ruling  of  the  court 
upon  the  admissibility  of  testimony,  which  will  be  here- 
after noticed,  the  only  question  presented  by  the  recowl  is 
w^hother  the  evidence  is  sufficient  to  establish  either  of  the 
alleged  grounds  of  liability. 

A  brief  statement  of  the  evidence  seems  necessary.  A. 
E.  Weir,  who  was  in  the  employ  of  Holly,  testified  that 
some  months  before  the  transaction  in  question,  Holly 
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"  failed  "  for  a  few  days,  and  after  that  always  vrrote  upon 
his  check  upon  the  bank,  the  number  of  horses  for  which  it 
was  given.  That  uj)on  one  occasion,  the  under  officials  of 
the  bank  declined  to  pay  such  a  check  until  directed  to  do 
so  by  the  president,  who,  when  called,  ordered  the  check 
paid,  and  said  to  the  witness  that  he  "  paid  for  stock  after 
it  was  in  the  barn." 

The  hoi*ses  of  the  appellee  were  purchased  on  the  9th  day 
of  April,  1800,  by  Weir  for  Holly,  and  paid  for  with  a  check 
drawn  by  Holly  upon  the  ap|>ellant  bank,  upon  the  face  of 
which  was  written  by  Holly  "  two  horses." 

Holly  was  then  unable  to  transact  out-door  business  be- 
cause of  an  illness  which  proved  fatal  on  the  11th  day  of 
the  same  month.  The  check  was  drawn  payable  to  Weir, 
who  sent  by  Holly  to  the  home  of  the  appellee  to  buy  the 
horses.  Weir  testifies  that  he  told  the  appellee  that  the 
words  ''  two  horses "  were  upon  the  check  in  accordance 
with  some  arrangement  between  HoUv  and  the  bank. 

Api)ellee  deposited  the  check  in  a  bank  at  Ashland,  where 
he  resides,  and  it  was  presented  to  the  appellant  bank  for 
payment  on  the  11th  day  of  April,  1800,  and  its  payment 
refused  on  that  day  at  or  about  the  hour  of  the  death  of 
Mr.  Holly.  It  further  appeared  from  the  evidence,  that  on 
the  0th  day  of  April  of  the  same  year,  Holly  executed  and  de- 
livered to  the  president  of  the  appellant  bank,  for  the  benefit 
of  the  bank,  a  bill  of  sale  of  all  his  horses,  cows,  carriages,  a 
buggy,  harness,  etc.,  etc.,  all  contained  in  his  barn.  This 
bill  of  sale  was  not  recorded  until  after  the  death  of  Holly 
nor  was  there  any  change  made  during  thfe  life  of  Holly  in 
the  possession  or  control  of  the  property  it  purj^orted  to 
convey.  The  horses  bought  of  the  appellee  were  brought 
into  his  barn  on  the  9th  of  April,  kept  until  the  10th  and 
then  sold,  and  the  money  received  for  them  given  by  Weir 
to  the  bank  and  by  it  credited  to  Holly.  Appellee's  check 
was  presented  on  the  next  day  thereafter  and  payment 
refused. 

After  Holly's  death  the  bill  of  sale  was  recorded  and  pos- 
session of  such  of  the  property  as  was  in  the  barn  taken. 
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The  appellant  bank  contended  and  introduced  evidence 
tending  to  sliow  that  there  was  no  agreement  or  arrange- 
ment by  which  it  was  to  pay  Ilolly's  check,  whether  given 
for  horses  or  not,  or  whether  so  marked  or  not.  That 
they  had  in  the  past  occasionally  paid  his  checks  when 
he  had  no  money  in  the  bank,  but  only  on  special  ar- 
rangements as  to  the  particular  check  paid.  That  Holly 
Avas  not  buyini^  horses  for  the  bank  nor  was  it  interested  in 
the  slightest  in  his  dealing  with  the  appellee  or  others  who 
sold  to,  or  bought  horses  from  him.  That  Holly  was  in- 
debted to  the  bank  largely  for  overdrafts  and  other  matters 
and  that  the  bank  held  to  secure  such  indebtedness,  the  bills 
of  sale  before  mentioned,  certain  policies  on  the  life  of  Holly, 
and  that  one  Smith  was  surety  for  a  part  of  such  indebted- 
ness. That  after  applying  the  proceeds  of  the  property 
mentioned  in  the  bill  of  sale,  the  money  received  from  the 
life  insurance  policies  and  from  Smith,  to  Holly's  credit,  he 
was  still  indebted  to  them  in  a  considerable  amount. 

This  was  the  case  presented  to  the  jury.  Whether  the 
contention  of  the  appellee  was  sustained  by  the  facts  and  cir 
cumstances  proven,  was  a  question  of  fact  for  the  jury,  and 
their  conclusion  should  stand,  unless  we  can  see  that  it  is 
manifestly  against  the  weight  of  the  evidence. 

It  is  evident,  from  the  evidence,  that  the  relations  exist- 
ing between,  and  the  course  of  dealing  pursued  by,  the  bank 
and  Holly  were  not  merely  such  as  pertain  to  the  business 
of  banking.  It  can  not,  therefore,  be  said  that  no  liability 
could  attach  to  the  bank,  except  upon  proof  that  Holly  had 
funds  on  deposit  to  meet  the  check.  The  mere  fact  that 
checks  drawn  by  him  on  former  occasions  were  paid  -when 
he  had  no  funds  in  the  bank,  would  not  commit  the  bank 
to  the  payment  of  his  checks  indefinitely.  But  the  jury 
believed,  from  the  evidence,  that  the  bank,  through  its 
president,  had  agreed  with  Holly  to  pay  such  checks  as  he, 
in  the  course  of  his  business  as  a  dealer  in  horses,  might 
draw  in  payment  for  horses,  and  that,  in  order  that  the 
bank  might  know  that  the  checks  were  for  such  purchases. 
Holly  was  required  to  indicate  that  fact  upon  the  face  of 
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the  check.  The  bank  relied  ui)oii  Holly  to  dispose  of  the 
horses  and  replace  the  money  by  depositing  the  proceeds  of 
the  sales  in  the  bank.  This  had  been  the  course  of  dealing 
in  many  instances,  and  the  jury  believed  that  it  resulted 
from,  and  rested  upon,  an  agreement  between  the  bank  and 
Holly.  It  was  shown  that  the  appellee  parted  with  his 
horses  and  accepted  the  check  in  the  belief  that  the  pay- 
ment of  the  check  was  thus  provided  for. 

It  was  indisputably  proven  that  the  horses  sold  by  the 
appellee  to  Holly,  on  the  9th  of  April,  ^vvere  sold  on  the 
10th,  and  the  money  thus  received,  deposited  in  the  bank  on 
the  same.  day.  Appellee's  check  was  presented  on  the  next 
day.  The  position  of  the  bank  is  that  it  had  the  right  to 
apply  the  money  thus  received  by  the  sale  of  the  horses  to 
the  credit  of  Holly  upon  his  general  indebtedness  to. the 
bank,  while,  in  the  view  of  the  jury,  it  was  the  duty  of  the 
bank,  under  the  an-angement  with  Holly,  to  apply  the 
money  to  the  payment  of  the  check  given  by  Holly  for  the 
horses. 

This  view  of  the  jury  is  correct,  if  the  alleged  agreement 
between  the  bank  and  Holly  is  proven.  There  is  evidence 
tending  to  prove  it,  and  we  do  not  feel  warranted  in  saying 
that  it  is  manifestly  insulBcient. 

The  court  allowed  the  witness  AVeir  to  state  a  conversa- 
tion between  himself  and  the  appellee  relating  to  the 
words  "two  horses"  on  the  check  when  the  horses  were 
purchased  of  the  appellee. 

It  was  desired  by  the  appellee  to  show  that  he  bad  notice 
of  the  alleged  agreement  before  parting  with  his  horses 
and  accepting  the  check.    This  evidence  was  admitted  for , 
that  purpose. 

We  do  not  think  that  proof  of  such  notice  was  essential 
to  a  right  of  recovery.  If  the  agreement  existed  for  pay- 
ment of  the  check,  the  appellee  was  entitled  to  the  benefit 
of  it,  whether  advised  of  it  or  not. 

We  think  it  clear  that  the  appellant  was  not  at  all  preju- 
diced by  this  evidence,  because  the  witness,  before  detailing 
the  conversation  with  the  appellee, ^had  testified  to  all  that 
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he  knew  concerning  the  alleged  arrangement  or  agreement, 
and  his  statements  to  the  appellee  were  neither  as  full  nor 
as  strong  as  his  previous  statements  to  the  judge.  The 
judgment  ought,  we  think,  to  remain  undisturbed,  and  it  is 
affirmed. 


Aultman  &  Co.  t.  Withrow. 

1 .  Eescission  of  Contracts,  — A  rescission  of  a  contract  must  be  made  in 
toto^  and  the  parties  to  it  placed  in  statu  quo.  So  when  a  party  used  an 
engine  from  November  until  AprU  following,  in  running  a  saw  mill,  a 
thrashing  machine,  a  steam  wood  saw  and  in  baling  hay.  and  notwith- 
standing some  defect  it  served  the  party's  purpose,  and  according  to  his 
own.  testimony  was  of  considerable  value  and  profit  to  him,  it  was  held 
that  as  it  was  not  possible  for  liim  to  return  it  to  the  vendor  in  its  origi- 
nal condition,  he  could  not  rescind  the  contract, 

2.  Breach  of  IVan^aniy — Rescission.— The  rule  seems  to  be  well  settled 
that  in  the  alwence  of  fraud,  agreement  to  rescind  in  case  of  a  breach  or 
insolvency  of  the  seller,  or  some  like  special  reason,  the  buyer  of  prop- 
erty by  an  unconditional  and  complete  sale  can  not  demand  a  rescission 
of  the  contract  simply  because  the  warranty  has  failed.  As  a  general 
rule,  he  must  rely  on  the  warrant}'  and  recover  damages  for  its  breach, 
or  he  may  recoup  such  damages  in  an  action  against  him  for  the  pur- 
chase money. 

Memorandum. — Bill  in  chancery  to  compel  the  surrender  of  notes. 
Appeal  from  a  decree  rendered  by  the  Circuit  Court  of  Sangamon  County; 
the  Hon.  Jacob  Fouke,  Circuit  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  A.  D.  1892.     Opinion  filed  October  31,  1893.   - 

The  opinion  of  the  court  states  the  case. 

Appellants'  Brief. 

Willard,  in  his  work  on  Equity  Jurisprudence,  says,  page 
303  :  "  An  action  to  rescind  a  contract  for  mere  breach  of 
warranty,  in  the  absence  of  fraud,  w^ill  not  lie  in  equity.  The 
party  can  only  sue  for  damages."  This  being  an  executed 
contract  and  no  fraud  being  claimed,  but  merely  a  claim 
made  of  breach  of  warranty  or  failure  of  consideration, 
the  decree  should  not  have  been  entered.     Thompson  v. 
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Jackson,  15  Am.  Dec.  721,  and  cases  there  cited.  A  party 
may,  on  showing  breach  of  warranty,  recover  damages  by 
suit  brought  at  any  time  within  statute  of  limitations,  but 
a  rescission  must  be  made  at  once  without  unreasonable  de- 
lay, and  at  least  as  soon  as  discovered.  Benjamin  on  Sales 
(:tth  Am.  Ed.),  Sec.  900,'  901 ;  Chitty  on  Contracts,  573 ; 
Johnson  v.  McLane,  43  Am.  Deo.  105 ;  Masson  v.  Bovet,  Id. 
651  and  note;  Doane  v.  Dunham,  65  111.  516. 

CoNKLiNG  &  Groct,  solicitors  for  appellants. 

Appellee's  Brief. 

The  appellants  were  the  manufacturei's  of  the  engine,  and 
there  is  an  implied  warranty  that  it  was  reasonably  fit  for 
the  purposes  for  which  it  was  manufactured,  which  supple- 
ments the  express  warranty.  Ben j.  on  Sales,  872,  873,  note 
40 ;  Thorne  v.  McVeagh,  75  111.  81 ;  Beers  v.  Williams,  16 
111.  69. 

Appellee  had  a  right  to  rescind  the  contract.  While  some 
of  the  States  of  the  Union  have  held  that  a  contract  can  not 
be  rescinded  for  such  breach,  our  courts  have  unifonnly 
held  that  the  vendee  has  the  right  to  return  the  property 
and  demand  a  return  of  his  notes.  Howe  Machine  Co. 
v.  Rosine,  87  111.  105  ;  Sparling  v.  Marks,  SCy  111.  125  ;  Beers 
V.  Williams,  16  111.  69 ;  Prickett  v.  McFadden,  8  Brad.  197 ; 
Hall  V.  Freeman,  59  111.  55 ;  McCormick  v.  Snell,  23  111. 
App.  79 ;  Underwood  et  al.  v.  Wolf,  131  111.  425. 

Orendorff  &  Patton,  and  Patton  &  Hamilton,  attorneys 

'  »/ 

for  appellee. 

Opinion  of  the  Court,  the  Hon,  Carroll  C,  Boggs^  Judge, 
This  was  a  bill  in  chancery  filed  by  the  ap])ellee  to  compel 

the  appellant  company  to  surrender  three  certain  notes 

executed  and  delivered  to  it  by  the  appellee. 

The  decree  of  the  court  rendered  upon  a  report  of  proofs 

taken  before  the  master  was  that  the  pra3^er  of  the  bill  be 

granted;  from  which  this  appeal.    The  evidence    shows 
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that  the  appellee  on  the  first  day  of  x^oy ember,  18^8,  pur- 
chaseil  of  the  appellant  company,  an  engine  thresher  and 
patent  stacker,  for  the  gross  sum  of  $1,750.  He  piid  in 
cash  S25,  and  for  the  balance  gave  three  notes,  one  for  §600, 
due  in  one  year,  one  for  $575,  due  in  two  years,  and  one 
for  $550,  due  in  three  years.  lie  was  dissatisfied  with  the 
enrrine  for  some  reason,  not  very  definitely  shown  bv  the 
testimony,  and  after  some  controversy  with  the  agents  of  the 
appellant  company,  about  November  1,  1889,  exclianged  it 
for  another  engine  belonging  to  the  appellant,  and  gave  in 
addition  his  note  to  the  company  for  $225,  and  at  same  time 
paid  his  note  of  $600,  then  due.  He  then  had  this  last 
engine,  the  stacker  and  tiiresher,  and  the  appellant  com- 
pany held  his  three  notes,  two  given  when  first  engine, 
stacker  and  thresher  were  purchased,  and  the  other  given 
as  diiFerence  in  exchanges  of  engines. 

He  kept  the  engine  from  November  until  April,  and 
during  that  time  used  it,  with  some  interruptions  because  of 
the  leaking  of  its  flues.  He  complained  to  the  appellant, 
and  its  agents  on  three  occasions  assisted  in  repairing  it.  In 
April  the  appellee  tendered  the  engine  back  to  apj)ellant 
and  demanded  the  return  of  all  his  notes,  and  this  the  de- 
cree of  the  court  awarded  to  him. 

The  appellee  contended  that  the  engine  was  accompanied 
with  an  express  verbal  warranty  that  it  was  of  good  mate- 
rial and  workmanship,  and  fit  and  proper  for  the  use  and 
purpose  for  which  it  was  made,  and  so  expressly  warranto 
to  continue  for  the  space  of  one  year ;  that  the  engine  leaked 
at  the  flues  and  failed  to  do  good  work,  and  for  that  reason 
he  refused  to  keep  it. 

The  appellant  company  denied  that  the  engine  was  war- 
ranted at  all.  The  engine  first  sold  was  warranted  in 
writing,  but  so  conditioned  that  if  the  terms  of  that  written 
warranty  could  be  deemed  to  ap])ly  to  the  latter  engine,  it 
would  avail  the  appellee  nothing  in  this  proceeding.  He 
sought  to  prove  that  a  verbal  warranty  was  made  when  the 
engines  were  exchanged.  We  have  examined  the  evidence 
bearing  upon  this  alleged  verbal  warranty,  and  think  the 
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preponderance  is  not  with  the  appellee.  In  point  of  number 
the  witnesses  are  against  him,  and  we  perceive  no  suffi- 
cient reason  for  giving  greater  credence  to  those  who  testi- 
fied in  his  behalf.  The  case  was  submitted  to  the  trial 
judge  upon  depositions  taken  before  the  master ;  hence, 
such  judge  had  no  means  superior  to  oursfor  judging  of  the 
credibility  of  the  witnesses,  or  the  proper  weight  to  be 
given  to  their  testimony.  The  appellee  was  entitled  to  the 
benefits  of  the  warranty  impliedby  the  law,  that  the  engine 
,was  made  of  sound  material  and  good  workmanship.  But 
we  do  not  understand  that  a  breach  of  the  Avarrantv  con- 
tended  for,  or  of  the  warranty  implied  by  the  law,  would 
authorize  the  appellee  to  rescind  the  contract,  and  by  ten- 
dering back  the  engine  become  entitled  to  demand,  and 
have  returned,  all  his  notes  held  by  the  appellant. 

One  sufficient  reason  why  he  could  not  so  proceed  is  that 
two  of  the  notes  were  given  in  part  payment  of  a  gross  sum 
due  for  the  first  engine,  the  separator  and  the  stacker.  We 
find  no  proof  and  do  not  undei*stand  tliat  it  is  claimed  that 
the  appellant  company  accepted  the  8^>^H),  paid  in  discharge 
of  the  note  of  appellee  first  falling  due  as  payment  for  the 
stackerandseparator,  or  that  there  was  any  agreement  that 
the  unpaid  notes  should  be  considered  as  representing  the 
purchase  price  of  the  engine  alone. 

We  think  the  notes  for  $575  and  $550,  respectively,  rep- 
resented the  unpaid  balance  of  the  gross  amount  contracted 
to  be  piiid  for  the  separator  and  thresher,  and  the  engine  first 
sold,  and  we  can  imagine  no  reason  why  these  notes  should  be 
surrendered  to  the  appellee,  and  he  be  allowed  to  retain  the 
machinery  for  which  the  notes  were  in  ])art  given.  Rescis- 
sions of  contracts  must  be  made  in  ioio  and  the  parties  placed 
in  statu  quo.  Then  appellee  used  the  engine  from  Novem- 
ber until  April  in  running  a  saw  mill,  a  threshing  machine, 
a  steam  wood  saw,  and  in  baling  hay.  While  it  may,  dur- 
ing that  time,  have  leaked  at  the  flues,  and  in  other  respects 
not  worked  as  it  ought,  yet  it  served  appellee's  purpose,  and 
according  to  his  own  testimony,  was  of  considerable  value 
and  profit  to  him.  lie  had  so  used  it  that  it  was  not  possible 
to  return  it  to  the  appellant  in  its  original  condition.     This 
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deprived  him,  we  think,  of  the  ri^rht  of  rescission.  The  de- 
cree seems  to  proceed  upon  the  theory  that  a  breach  of  a 
contract  of  warranty^  authorizes  a  buver  to  rescind  the  con- 
tract,  without  n»(^ard  to  character  of  the  breach,  or  the 
amount  cif  dama<i:es  occasioned  thereby. 

This  may  well  be  doubted.  Indeed,  the  rule  seems  to  be 
well  settled  that,  in  the  absence  of  fraud,  agreement  to  re- 
scind in  case  of  a  breach,  or  insolvency  of  the  seller,  or  some 
like  special  reason,  the  buyer  of  pro])erty  by  an  unconditional 
and  complete  sale,  can  not  demand  a  rescission  simply  be- 
cause the  warranty  has  failed. 

Asa  t^eneral  rule,  he  must  rely  on  the  warranty  and  recover 
damages  for  its  breach,  or  he  may  recoup  such  damages  in 
an  action  against  him  for  the  purchase  money.  Addison  on 
('on tracts.  Sec.  G32:  2  Sutherland  on  Damages,  i)age  417; 
Crabtree  v.  Kile,  21  111.  180;  Owens  v.  Sturges,  (u   111.  StlO. 

We  observe  nothing  in  the  circumstances  of  the  case  at 
bar  to  take  it  out  of  the  operation  of  the  general  rule. 
Moreover,  the  decree  appears  to  us  inequibible.  Its  effect 
is  to  allow  the  ap])ellee  to  retain  the  separator  and  stacker 
and  yet  have  returned  to  him  two  notes,  })artly  given 
for  the  machinery  so  retained.  It  allows  him  to  return  the 
engine  after  using  it  for  about  five  months,  without  regard  to 
the  effect  of  such  use  upon  it  or  to  its  condition,  and  receive 
in  return  three  of  his  notes,  two  of  which  were  partly  given 
for  other  machinery  which  he  retains,  and  all  of  this  with- 
out taking  into  account  or  consideration  the  benefits  and 
profits  derived  by  the  appellee  from  the  use  made  of  the 
engine.  For  these  reasons  the  decree  must  be  reversed  and 
the  cause  remanded. 
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li53. 182  St.  louis  &  Peoria  R,  E,  Co,  t.  Kerr  et  al. 

1.  Assignment  of  EiTors. — Who  May  Assign. — Under  section  70  of 
the  Practice  Act.  wliere  a  judgment  is  rendered  against  two  or  more 
persons,  either  of  said  persons  may  remove  the  suit  by  appeal  or  writ  of 
error  to  tlie  Aj)penato  Cburt,  and  for  that  purpose  are  permitted  to  use 
the  names  of  aU,  if  necessary;  but  no  cost  can  be  taxed  against  any  per- 
son who  does  not  join  in  the  appeal  or  writ  of  error,  the  manifest 
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object  of  this  provision  being  to  give  each  defendant  the  right  to  present 
any  point  affecting  him,  which  he  may  desire  the  court  to  determine, 
whether  his  co-defendants  are  content  with  the  judgment  or  not.  Par- 
ties to  the  judgment  who  do  not  join  in  the  appeal  or  writ  of  error  will 
not  be  allowed  to  enter  their  appearance  in  the  Appellate  Court  for  the 
purpose  of  assigning  errors. 

2.  Assignment  of  Errors  by  Parties  Not  Joining  in  an  Appeal. — 
Where  a  party  to  a  judgment  did  not  join  in  an  appeal,  but  afterward 
entered  liis  appearance  in  the  Appellate  Court,  and  obtained  leave  to 
assign  errors,  the  errors  so  assigned  will  be  strickexj  from  the  record 
on  motion  of  the  appellees. 

3.  Rights  of  Parties  Not  Joining  in  the  Appeal. — As  a  party  not 
having  appealed,  can  assign  no  error,  so  parties  who  have  appealed,  can 
assign  no  error  which  affects  only  the  rights  of  the  parties  not  appeal- 
ing. 

4.  Contractors'  Liens — Sub-contractors. — Contractors  for  work  in  the 
construction  of  a  railroad  have  a  lien  expressly  given  them  by  the  stat- 
ute (Par.  55,  Chap.  82,  R.  S.)  superior  to  all  mortgages  or  other  liens 
accruing  after  the  commencement  of  the  work.  Provision  is  made  for 
the  protection  of  sub-contractors  to  the  extent  of  the  price  agreed  upon 
between  the  corporation  and  the  sub-contractor,  and  he  acquires  a  lien 
against  the  railroad  company  by  giving  the  notice  prescribed  by  the 
statute,  and  complying  with  its  provisions. 

5.  Parties — Mortgage  Given  to  Secure  Bonds. — The  rule  is  well  set- 
tled that  wJiere  a  mortgage  is  given  to  secure  bonds,  which  are  negotia- 
ble by  delivering,  the  trustee  named  in  the  mortgage  is  to  be  deemed  the 
representative  of  the  bondholders,  and  may  litigate  in  their  behalf. 
They  are  not  necessary  parties  whether  the  trustee  is  complainant  or  de- 
fendant, or  whether  the  mortgage  is  a  prior  or  subsequent  incumbrance- 
it  is  sufficient  if  the  trustee  is  a  party.  The  general  rule  that  all  persons 
who  have  an  interest  in  the  controversy  must  be  made  parties,  has  an 
exception  in  such  a  case. 

6.  Interest — Sub-contractor's  Lien. — A  proceeding  to  enforce  a  lien 
by  a  person  as  a  sub-contractor  against  a  railroad  company  is  a  proceed- 
ing to  enforce  a  liability  for  money  due  on  an  instrument  in  writing,  and 
is  within  the  terms  of  the  statute  allowing  interest. 

MeiDorandam. — Suit    in  equity  to  enforce  a  sub-contractor's  lien. 
Appeal  from  a  decree  rendered  by  the  Circuit  Court  of  Madison  County; 
the  Hon.  Alonzo  S.  Wilderman,  Circuit  Judge,  presiding.    Heard  in 
this  court  at  the  May  term,  A.  D.  1892,  and  affirmed.     Opinion  filed 
October  31,  1892. 

Appellees'  Statement  of  the  Case. 

The  complainants  filed  their  bill  in  the  Circuit  Court  of 
Madison  County,  against  A.  M.  Wing  and  D.  L.  Wing,  com- 
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posing  the  firm  of  A.  M.  Wing  &  Co.,  tlie  St.  Louis  &  Peo- 
ria Kailroad  Company  and  the  Central  Trust  Com{>any,  of 
New  York,  the  object  of  which  was  to  enforce  a  lien  against 
the  property  of  the  railroad  company.  A.  il.  AVing  &  Co. 
were  the  original  contractors  with  the  St.  Louis  &  Peoria 
Railroa<l  Company  for  the  construction  of  a  railroad  from 
Mount  Olive,  in  Macoujnn  County,  to  Alliambra,  in  ^ladison 
County,  and  the  Central  Trust  Com  ])any  was  the  mortgagee 
of  the  said  r.ulroad.  Tlic  complainants  were  sub-contractors 
under  A.  M.  Wing  &  Co.  The  Circuit  ('ourt,  by  its  decree, 
estiiblished  a  lien  in  favor  of  the  complainants,  superior  to 
the  lien  of  the  mortgage,  for  the  amount  found  due,  S4,t>04.S2, 
and  interest  thereon  from  the  time  the  suit  was  brought. 
8:1:79.33,  and  in  the  aggregate  |r),ls4.15.  From  this  decree 
the  St.  Louis  &  Peoria  Kailroad  Company  onl}',  has  ai>- 
pealed. 

CoNKLTXG  &  Gkout,  soHcitoTS  for  appellant. 

Appellees'  Brief. 

Where  the  railroad  is  incomplete  when  the  mortgage  is 
executed,  and  in  process  of  construction,  the  contractor's 
lien  takes  precedence  over  the  mortgage.  Wood  on  Rail- 
ways, Vol.  2,  Sec.  21^2 ;  Brooks  v.  Railway  Co.,  101  U.  S., 
443 ;  Clover  v.  Hornby,  Ibid.  72S ;  Construction  Co.  v. 
Meyer,  100  U.  S.  457;  Xcilson  v.  Railroad  Co.,  44  Iowa,  71. 

The  Central  Trust  Company  was  not  a  necessary  party 
to  this  bill,  but  a  proper  party.  The  rule  is,  without  excep- 
tion, that  if  a  proper  party  is  omitted,  the  objection  must 
be  taken  by  demurrer,  plea  or  answer.  1  Daniell's  Ch.  PI. 
and  Pr.,  page  285,  not«  2. 

The  following  authorities,  among  many,  clearly  estab- 
lish the  proposition  that  it  was  not  necessary  to  make  the 
holders  of  these  bonds  parties  to  the  bill.  Jones  on  Rail- 
road Securities,  Sec.  438  et  seq,;  Shaw  v.  Norfolk  R.  R.  Co., 
5  Gray  (Mass.),  102 ;  Board  of  Supervisors  v.  Min.  Point  R. 
R.  Co.,  24  Wis.  93 ;  Corcoran  v.  Chesapeake  &  O.  R.  R.  Co., 
94  U.  S.  741;  Kerrison  v.  Stewart,  93  U.  S.  155;  Tan 
Vechten  v.  Terry,  2  Johns.  Ch.  (K  Y.)  197. 
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Brown,  Wheeler  &  Brown,  attorneys  for  appellees. 

Opinion  by  the  Court. 

The  appellees  filed  their  bill  in  chancery  in  the  Circuit 
Court  to  enforce  a  lien  claimed  by  them  as  sub-contractors 
against  the  mlroad  of  the  appellant. 

The  bill  made  parties  defendant,  the  appellant,  A.  M. 
AVing  &  Co.,  the  contractors,  and  the  Central  Trust  Com- 
pany, trustee  of  certain  mortgage  bonds  issued  by  appellant. 

The  Circuit  Court  rendered  a  decree  fi^nding  that  the  com- 
plainants in  the  bill  were  entitled  to  their  lien  as  against 
all  the  defendants  for  the  sum  of  $5,184.15,  and  ordered  pay- 
ment of  the  same  within  sixty  days,  in  default  of  which 
the  road  was  to  be  sold.  An  appeal  was  allowed  to  all  the 
defendants  or  any  of  them  upon  filing  bond,  etc. 

The  appellant,  the  railroad  comjniny,  alone  perfected  an 
appeal  by  filing  bond  in  pursuance  of  the  order  of  the  Cir- 
cuit Court,  and  caused  a  copy  of  the  record  to  be  filed  in 
this  court,  and  assigned  error  upon  said  record.  Subse- 
quently, during  the  May  term,  the  Central  Trust  Company, 
D.  L.  Wing  and  A.  M.  Wing  entered  their  appearance  in 
this  court  and  obtained  leave  to  assign  errors.  Afterward 
the  appellees  moved  to  strike  from  the  record  the  assign- 
ments of  error  by  the  trust  company  and  by  D.  L.  &  A.  M. 
Wing.  This  motion  was  taken  by  the  court  and  reserved 
to  the  hearing  of  the  case.  It  must  now  be  disposed  of. 
By  section  70  of  tlie  Practice  Act  it  is  provided  that  w^here  a 
judgment  or  decree  is  rendered  against  two  or  more  persons 
either  of  said  persons  shall  be  permitted  to  remove  the  suit 
by  appeal  or  writ  of  error  to  the  Appellate  Court,  and  for 
that  purpose  shall  be  permitted  to  use  the  names  of  all  if 
necessary;  but  no  cost  shall  be  taxed  against  any  person 
who  shall  n6t  join  in  said  appeal  or  writ  of  error;  and  that 
such  suits  shall  be  determined  in  the  same  manner  as  if  all 
the  parties  had  joined  in  said  appeal  or  writ  of  error. 

In  Hodson  v.  McConnel,  12  111.  170,  one  of  several  de- 
fendants to  whom  an  appeal  was  allowed  had  not  joined  in 
the  appeal,  but  assigned  error,  and  the  appellee  joined  in 
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errors.  Afterward  the  appellee  objected  to  the  considera- 
tion of  errors  so  assigned  by  him,  who  had  not  appealed,  but 
the  Supremo  Court  held  the  objection  came  to  late. 

We  have  not  been  referred  to  any  ruling  more  directly  in 
point.  The  statute  peraiits  the'apiwal  to  be  ])rosecuted  by 
one  of  several  parties,  and  for  that  pilrpose  the  names  of  all 
may  be  used  as  far  as  necessary;  but  no  cost  shall  be  taxed 
against  one  who  does  not  join  in  the  appeal,  and  the  case 
shall  be  determined  in  the  same  manner  as  if  all  had  ap- 
pealed. The  manifest  object  was  to  give  each  defendant 
the  right  to  present  any  point  afflicting  iiim  and  which  he 
might  desire  the  court  to  determine,  whether  his  co-defend- 
ants were  content  with  the  judgment  or  not.  It  was  not 
designed  that  he  should  complain  of  matters  not  affecting 
him,  but  in  order  that  all  matters  of  which  he  might  prop- 
erly complain  should  be  fully  considered,  it  was  provided 
that  the  case  should  be  determined  as  though  all  parties  had 
joined  in  the  apj^eal,  and  the  whole  I'ecord  was  in  all  resi)ects 
to  te  examinee!.  But,  as  we  take  it,  such  examination  is  only 
for  the  purpose  of  considering  errors  properly  assignable  by 
him  who  ap]')eals. 

It  is  a  matter  of  frequent  ruling  that  one  can  not  assiga 
error  upon  a  point  not  affecting  him,  and  can  not  ask  a  re- 
versal for  errors  which  are  not  hurtful  or  prejudicial  to  his 
interests. 

The  statute  expressly  relieves  from  all  cost  a  co-defendant 
not  joining  in  the  appeal,  and,  as  a  matter  of  course,  such  a 
party  having  given  no  security  for  the  payment  of  the  judg- 
ment, incurs  no  risk  whatever  by  reason  of  the  appeal. 
AVe  are  inclined  to  the  opinion  that  he  can  not  assign  error 
and  we  shall  consider  in  the  present  case,  only  the  errors 
assigned  by  the  appellant  company.  The  errors  assigned 
by  1).  L.  Wing  and  A.  M.  Wing  and  b}^  the  Central  Trust 
Company  will  be  stricken  out. 

The  first  assignment  of  error  argued  in  the  brief  is  that 
the  court  allowed  complainants  for  a  portion  of  the  work  at 
the  price  fixed  in  the  contract  for  "  hard  pan,"  when  it  should 
have  been  regarded  as  only  ordinary  earth  work  and  paid 
for  accordingly. 
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This  position  is  based  upon  the  provision  of  the  contract 
by  which,  as  it  is  argued,  the  estimate  of  the  engineer  was  to 
be  conclusive,  andalso  upon  the  proposition  that  the  evidence 
fails  to  show  there  was  any  hard  pan.  It  is  not  denied  by 
counsel  for  appellees  that  by  the  contract  the  estimate  of 
the  engineer  was  controlling,  but  it  is  said  the  contractors 
did  not  themselves  comply  with  the  contract  in  this  respect ; 
that  the  estimates  which  were  furnished  while  the  work  was 
progressing  were  not  complete  and  were  not  so  regarded  by 
either  side  or  by  the  engineer,  and  that  the  final  estimates 
were  not  onl}'^  not  made  and  furnished  when  the  contract 
required,  but  w^ere  held  back  at  the  instance  of  D.  L.  Wing, 
who  was  the  president  of  the  railroad  company  and  the  active 
man  in  the  firm  of  A.  M.  Wing  &  Company,  the  chief  con- 
tractors, and  further  that  the  estimates  are  impeachable  for 
fraud  or  mistake. 

It  is  shown  that  the  estimates  which  were  furnished  while 
the  work  was  in  progress  were  not  complete  and  were  not 
so  regarded.  At  least  there  is  evidence  tending  to  establish 
this  view  of  it.  There  is  also  abundant  proof  that  the  re- 
quirement of  the  contract,  in  this  respect,  was  disregarded 
by  the  chief  contractors.  The  engineer,  while  nominally 
and  perhaps  in  fact  the  employe  of  the  railroad  company, 
was  apparently  under  the  control  of  D.  L.  Wing,  who  was 
acting  in  the  double  capacity  of  president  of  the  railroad 
company  and  chief  contractor. 

At  Wing's  instance  the  final  estimates  were  withheld  from 
the  appellees,  the  sub-contractors,  though  they  made  repeated 
requests  therefor,  and  were  not  produced  until  shortly  be- 
fore the  cause  was  tried,  two  years  or  more  after  they  were 
due.  According  to  evidence  of  the  appellees  the  engineer 
had  promised  to  make  proper  estimates  for  hard  pan,  which 
he  had  omitted  in  the  two  incomplete  estimates  furnished 
while  the  work  was  in  progress.  It  was  unknown  to  the 
appellees  whether,  in  the  final  estimates,  this  item  was  or  would 
be  allowed  or  not,  and  they  were  permitted  to  see  these 
estimates  until  a  short  time  before  the  hearing.  Here  was 
a  clear  breach  of  the  contract.    The  engineer,  who  was  pre- 
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sumably  the  employe  of  the  railroad  company,  as  he  pro- 
fessed, and  who  should  have  been  impartial  and  perfectly 
fair  in  makiiig  the  estimates,  was  subject  to  the  control  of 
D.  L,  Wing. 

There  was  evidence  tendincr  to  show,  not  onlv  breach  of 
contract,  but  want  of  good  faith  on  the  part  of  Wing  &  Co., 
wlio  were  able  thus  to  control  the  action  of  the  engineer  in 
a  matter  where  they  were  deeply  interested.  Add  to  this 
the  satisfactory  proof  that  there  was  a  large  amount  of 
work  wliich  bv  the  terms  of  the  contract  should  have  been 
chissified  as  "hard  pan,"  and  we  think  there  was  enough  to 
warrant  a  court  of  equity  in  disregarding  the  estimates  so  far 
as  they  omit  such  classification. 

It  was  quite  evident  the  estimates  could  not  be  relied  upon 
as  the  unbiased  judgment  and  conclusion  of  the  engineer, 
and  that  they  were  subject  to  the  suspicion  of  having  been 
the  inspiration,  if  not  the  direct  creation  of  the  contractors. 
We  are  of  opinion  there  was  no,  error  committed  by  the 
court  in  making  allowance  for  "  hard  pan." 

The  estimates  were  properly  disregarded  in  that  respect. 

It  is  next  urged  that  the  appellees  did  not  take  such  steps 
as  to  secure  to  thefii  a  lien  superior  to  that  of  the  mortgage 
held  by  the  Central  Trust  Company. 

If  we  are  correct  in  holding  that  said  Central  Trust  Com- 
pany, not  having  appealed,  can  not  assign  error,  it  would 
seem  that  this  question  can  not  now  arise. 

It  is  not  apparent  how  the  railroad  company  can  be 
affected  by  the  question,  nor  how  it  can  affect  Wing  &  Co., 
unless  there  are  conditions  to  which  our  attention  has  not 
been  directed.  By  the  contract  between  the  railroad  com- 
pany and  Wing  &  Co.,  payments  were  to  be  withheld  in 
such  a  way  as  to  protect  the  railroad  company  f rofn  loss,  by 
reason  of  unpaid  claims  of  contractors,  it  being  therein  pro- 
vided that  the  bonds  and  stock  of  the  railroad  company, 
which  Wing  &  Co.  were  to  receive  for  building  the  road, 
were  to  be  placed  in  the  hands  of  parties  in  New  York,  to 
be  paid  out  by  them  upon  certificates  of  the  executive  com- 
mittee of  the  railroad  company,  at  the  rate  of  ninety  per  cent 
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of  the  work  clone,  and  on  acceptance  of  the  road,  the  balance; 
and  further,  it  re([uirod  Wing  &  Co.  to  furnish  evidence  to 
the  directors  of  the  railroad  company  of  the  completion  of 
the  road,  according  to  contract,  and  that  the  property  was 
free  from  liens  or  ineumbrances,  etc.  The  sub-contract  was 
made  and  work  begun  under  it  before  the  mortgage  was 
executed. 

The  property  mortgaged  was  in  process  of  consitruction 
when  the  mortgage  lien  was  created,  though  if  the  raihnmd 
company  and  the  contractors  complied  with  their  contract 
the  bonds  were  not  delivered  then,  nor  wei*e  thev  all  deliv- 
erable  until  the  road  was  completed  and  free  from  liens 
arising  in  course  of  its  construction. 

The  contractors  had  a  lien  expressly  given  them  by  the 
statute  superior  to  all  mortgages  or  other  liens  accruing  after 
commencement  of  the  work.     Par.  55,  Ch.  72,  K.  S. 

By  tlie  following  section  provision  is  made  to  protect  sub- 
contractors to  the  extent  of  the  price  agreed  to  be  paid  by 
the  corporation  to  the  chief  contractor.  The  sub-contractor 
acquires  a  lien  upon  the  property  of  the  corporation  by  giv- 
ing the  notice  prescribed  in  the  section  next  following.  The 
notice  was  given  in  this  instance  by  the  sub-contractors,  and 
this  suit  was  commenced  w'ithin  the  time  provided  by  the 
statute.  It  is  clear  that  as  against  the  railroad  company  a 
statutory  lien  was  acquired  by  the  steps  thus  taken. 

It  IS  urged  that  by  the  second  proviso  of  Par.  56,  the  sub- 
contractor could  not  obtain  privity  over  an  existing  lien  and 
that  by  the  proviso  of  Par.  57,  the  lien  did  not  attach  until 
the  notice  wjis  given. 

So  far  as  the  railroad  company  is  concerned  the  question 
is  not  important  whether  the  lien  attached  from  the  time 
the  notice  is  given,  or  whether  it  relates  back  to  the  time 
work  was  commenced  under  the  sub-contract. 

In  either  case  there  is  a  lien  upon  the  road,  and  wlicther 
that  lien  takes  precedence  of  a  mortgage  executed  after  the 
work  began  and  before  the  notice  was  given,  is  a  matter 
affecting  only  those  w^ho  claim  by  virtue  of  that  mortgage. 
The  railroad  company  could  not  rightfully  pay  Wing  &  Co. 
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until  the  expiration  of  twenty  days  from  the  time  the  sub- 
contract was  furnished,  and  by  the  terms  of  the  contract  be- 
tween the  railroad  comi)any  and  Whig  6c  Co.,  as  already 
observed,  care  Avas  taken  to  protect  the  former  against  loss 
in  tliis  respect.     Ilavighorst  v.  Lindberg,  G7  111.  403. 

We  are  of  opinion  the  railroad  company  can  make  no 
complaint  in  this  respect. 

Another  objection  urged  is  that  the  holdere  of  the  bonds 
which  the  mortgagee  was  given  to  secure  were  not  made 
parties.  We  are  not  able  to  see  how  this  objection,  if  well 
founded,  can  be  ma^le  by  the  railroad  comj)any. 

The  objection  should  have  been  raised  in  the  Circuit 
Court,  which  was  not  (kme  by  the  appelhmt  or  by  the  trust 
company,  and  sliould  not  be  made  for  the  iirst  time  in  this 
court. 

I>ut  the  rule  seems  to  be  well  settled  that  where  a  mort- 
gage is  given  to  secure  bonds  which  are  negotiable  by  deliv- 
ery, the  trustee  named  in  the  mortgage  is  to  be  deemed  the 
representative  of  the  bondholders  and  may  litigate  in  their 
behalf.  They  arc  not  necessary  parties,  whether  the  trustee 
is  comjJainant  or  defendant,  or  whether  the  mortgage  is  a 
prior  or  a  subsequent  incumbrance.  It  is  sulHcient  if  the 
trustee  is  a  party. 

The  general  rule  that  all  persons  who  have  an  interest  in 
the  controversy  must  be  made  parties,  has  an  exception  in 
such  a  case.  Shaw  v.  Norfolk,  etc.,.R.  R.  Co.,  5  Gray,  162; 
Jones  on  R.  II.  Securities,  Sec.  338;  Land  Co.  v.  Peck,  112 
111.  408. 

The  objection  will  be  overruled. 

It  is  objected  lastly  that  the  court  erred  in  allowing  inter- 
est upon  the  amount  found  due. 

This  was  a  proceeding  to  enforce  a  liability  for  money  due 
on  an  instrument  in  writing,  and  the  claim  is  within  the 
terms  of  our  statute,  as  we  regard  it. 

The  mere  fact  no  definite  sum  is  fixed  by  the  writing  and 
that  the  amount  due  rests  in  computation  makes  no  diflFer- 
ence.     We  think  interest  was  properly  allowed. 

The  decree  will  be  atfirmed. 
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Wright  V.  Jacksonville  Benefit  Bldg.  Ass'n. 


Wright^  Impleaded^  etc.^  \.  Jacksonville  Benefit  Build- 
ing Association. 

1.  Foreclosure — Previises  Subject  to  Different  Liens. — Where  the 
owner  of  property  mort^z^agus  to  secure  his  own  and  his  wife's  obliga- 
tion, and  afterward  mortgages  to  the  same  person  to  secure  the  obliga- 
tion of  another  person,  such  parson  joining  in  the  mortgage,  and  subse- 
quently sells  the  land,  the  purchaser  takes  it  subject  to  both  liens  and  is 
bound  to  discharge  the  one  as  well  as  the  other,  if  he  wishes  to  obtain  a 
perfect  title.  It  is  not  error  in  a  decree  of  foreclosure  to  hold  the  prem- 
ises subject  to  both  liens  generally,  and  provide  for  the  sale  of  the  prem- 
ises in  case  tho  d?f3ndant  fails  to  discharge  them. 

2.  Solicitor's  Fees. — Where  solicitor's  ftes  are  provided  for  in  a  mort- 
gage, in  the  event  of  foreclosure,  it  is  not  error  to  include  the  amount 
specified  as  costs,  in  the  decree. 

Memorandum. — Foreclosure  in  chancery.  Writ  of  error  to  the  Cir- 
cuit Court  of  Morgan  County  to  reverse  a  decree  of  foreclosiu-e  rendered 
by  that  court;  the  Hon.  Cyrus  Epler,  Circuit  Judge,  presiding.  Heard 
in  tins  court  at  the  May  term,  A.  D.  1892,  and  affirmed.  Opinion  filed 
October  31,  1892. 

The  opinion  of  the  court  states  the  case. 

Oscar  A.  DeLeuw,  solicitor  for  plaintiff  in  error. 

Edward  P.  Kirby,  solicitor  for  defendant  in  error. 

Opinion  by  the  Court. 

Marlow  Riley  and  Margery  Riley,  his  wife,  executed  a 
mortgage  upon  certain  real  estate  held  in  fee  by  Marlow 
Riley  to  secure  two  bonds  payable  to  the  appellee,  one '  of 
said  bonds  being  signed  by  the  said  Marlow  and  the  other 
by  said  Margery. 

Subsequently  the  said  Marlow  Riley  and  his  wife,  together 
with  Wm.  M.  Riley,  executed  another  mortgage  on  said 
land  to  the  appellee  to  secure  a  bond  payable  to  the  aj>pellee 
and  signed  by  said  Wm.  M.  Riley.  Still  later,  said  Marlow 
Riley  and  wife  conveyed  the  mortgaged  premises  to  Wm. 
M.  Wright,  the  apjiellant.  The  appellee,  after  said  convey- 
ance, filed  its  bill  to  foreclose  said  mortgages,  making  the 
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Rileys  and  said  Wright  parties  defendant.  The  llileys  made 
no  answer  and  were  defaulted.  Wright  demurred  to  the  bill. 
The  demurrer  was  overruleil  and  a  decree  passed  accordingly, 
the  said  Wright  having  elected  to  stand  by  his  demurrer. 
The  writ  of  error  sue<i  out  by  said  Wright  brings  the  record 
here  for  our  consideration. 

•  It  is  urged  that  the  decree  is  erroneous  because  it  holds 
the  premises  subject  to  the  lien  of  the  l)ond  given  by  Wm. 
M.  Ililey,  and  it  is  insisted  that  as  Wright  purchased  the 
interest  of  Marlow  Riley,  the  decree  should  have  provided 
that  he,  Wright,  might  "  redeem  as  to  the  ])art  covered  by 
the  mortgage  of  said  ifarlow  and  wife,  by  paying  the  amount 
due  on  that  mortgage  debt."  We  can  not  see  wherein  the 
decree  is  erroneous  in  this  respect. 

The  owner  of  the  property  chose  to  mortgage  it  to  secure 
his  own  and  his  wife's  obligation,  and  afterward  he  mort- 
gfiged  it  for  the  purpose  of  securing  the  obligation  of  Wm. 
il.  Kilev,  tlie  latter  joining  in  the  mortgage.  When  Wright 
subsequently  bought  tlie  land,  he  took  it  subject  to  these 
two  liens,  and  w^as  bound  to  discharge  the  one  as  well  as  the 
other,  if  he  wished  to  obtain  a  perfect,  unincumbered  title. 
No  possible  objection  can  be  made  to  the  requirement  of 
the  decree  that  the  sum  total  of  both  obligations  should  be 
])aid  and  that  in  default  of  such  payment,  the  mortgaged 
|)remises  should  be  sold  to  satisfy  the  amount  so  found  due. 

Nor  is  it  perceiv^ed  that  any  just  complaint  can  be  made 
tliat  the  decree  included  as  costs,  the  sum  of  $50  for  sohcit- 
or  s  fees.  Each  mortgage  provided  for  the  payment  of  such 
a  sum  for  such  fee  in  the  event  of  foreclosure. 

It  seems  to  be  objected  that  the  decree  is  faulty  in  not 
providing  who  shall  pay  this  fee. 

It  is  provided  that  the  debtors,  the  Rileys,  pay  the  amount 
found  due,  with  interest,  and  the  costs,  including  said  fees, 
and  that  unless  they,  or  the  other  defendant,  make  such 
payment,  then  the  premises  shall  be  sold,  etc.  There  is  no 
error  in  this  respect,  and  no  other  objections  being  urged, 
the  decree  w^ill  be  affirmed. 
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Teamey  v.  Fleming. 


Tearney  et  al.  t.  Fleming  et  al. 

1.  Coats  in  Equity  Awarded  in  Accordance  with  Bight— TsLtrick  J. 
Fleming  filed  a  bill  of  interpleader  against  James  Teamey,  Patrick  Tear- 
ney and  Patrick  Kealey,  setting  up  that  James  Teamey,  a  minor,  wa<t  in 
his  employ  during  the  season  of  1890;  that  he  owed  for  the  work  $95.90; 
that  his  father,  Patrick  Teamey,  being  still  living,  he  supposed  the  wages 
were  due  to  and  the  property  of  Patrick  Tearney  in  right  of  a  parent; 
tha"  James  claimed  them  as  being  emancipated;  that  Patrick  Kealey, 
lioMing  a  judgment  against  Patrick  Teamey,  gamisheed  Fleming,  and 
judgment  was  rendered  against  him  for  $89. 90  and  costs  of  suit;  that 
Fleming,  to  protect  himself,  prayed  an  appeal  to  the  County  Court  where 
the  case  was  still  pending;  and  that  James  Tearney  commenced  suit 
against  him  in  the  same  court  for  said  wages,  which  suit  was  also  still 
pending;  and  praying  tliat  James  Teamey,  Patrick  Teamey  and  Patrick 
Kealey  inteiph  ad,  and  for  an  injunction  against  Kealey  and  Jamts  Tear- 
ney and  Patrick  Tearney  from  prosecuting  their  suits,  etc.  It  was  held 
error  to  award  that  the  costs  of  the  proceeding  and  of  the  suits  in  the 
County  Court  of  Patrick  Tearney,' for  the  use  of  Patrick  Kealey,  by  his 
next  friend,  Patrick  Teamey,  against  Patrick  Fleming,  and  of  James 
Teamey  against  Patrick  Fleming,  be  paid  by  the  clerk  of  the  Circuit 
Court  out  of  the  fund  to  be  paid  into  his  hands  by  the  complainant,  and 
that  the  residue  be  paid  to  James  Teamey. 

2.  Laches — Infants. — Infants  are  not  chargeable  with  laches;  the  pre- 
smnption  is  that  they  do  not  know  their  rights. 

Memorandnm . — Bill  of  interpleader.  Writ  of  error  to  the  Circuit  Court 
of  McLean  County,  to  reverse  a  judgment  rendered  by  that  court;  the 
Hon.  Charles  R.  Starr,  Circuit  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  A.  D.  1893,  and  affirmed  in  part,  revei-sed  in  part  and 
remanded  with  directions.    Opinion  filed  December  2,  1892. 

Plaintiffs'  Brief. 

James  Teamey  being  a  minor,  lac/tes  is  not  imputable  to 
him  for  not  interfering  in  the  garnishee  suit  before  tlie 
justice.  Smith  v.  Sackett,  5  Gil.  547;  C,  K.  I.  &  P.  Co.  v. 
Kennedy,  70  111.  350;  Johnston  v.  Johnston,  138  111.  385, 
June,  1891;  Huling  v.  Huling,  32  111.  App.  519. 

Frank  E.  Henderson  and  Ezra  M.  Prince,  attorneys  for 
plaintiffs. 
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Defendants'  Brief. 

Upon  a  decree  of  interpleader  the  costs  are  paid,  in  the 
first  instance,  out  of  the  fund  in  court.  2  Daniell's  Ch.  PI. 
&  Pr.  (5th  Ed.)  15G9  and  cases  cited;  Canfield  v.  Morgan, 
Hopk.  Ch.  (N.  Y.)  224;  Thompson  v.  Ebbetts,  Hopk.  Ch. 
(N.  Y.)  272;  Bisphani's  Principles  of  Equity  (4th  Ed.),  p.  478, 
Sec.  422. 

Benjamin  &  Morrissey,  counsel  for  Patrick  Fleming,  de- 
fendant in  error. 

Opinion  pF  the  Court,  the  Hon,  George  W.  Plea^antSy 
Judije. 

This  was  a  bill  of  interpleaded  filed  April  14, 1891,  by  Pat- 
rick Fleming  against  James  Tearney,  Patrick  Tearney  and 
Patrick  Kealey ,  averring  that  James  Tearney,  a  minor,  about 
sixteen  years  of  age,  was  in  complainant's  employ  as  a  farm 
hand  during  the  season  of  1800;  that  he  owed  for  said  work 
a  balance  of  $05.90;  that  Patrick  Tearney,  the  father  of 
James,  being  still  living,  he  supposed  these  wages  were  due 
to  him  in  right  of  a  parent,  but  James  claims  them,  as  having 
been  emancipated;  that  Kealey,  having  a  judgment  against 
the  father,  garnisheed  complainant,  and  obtained  judgment 
for  $''30.00  and  costs;  that  complainant,  to  protect  himself, 
took  an  appeal  to  the  County  Court,  Avhere  the  case  is  now 
pending;  that  James  Tearney  then  commenced  suit  against 
him  for  said  wages  in  that  court  and  that  case  is  also  now 
]>ending.  Complainant  then  avers  his  readiness  to  pay  said 
$05.00  to  whichever  of  the  parties  claiming  may  be  entitled 
to  it,  offers  to  bring  the  money  into  court  for  that  purjwse 
and  subject  to  its  order,  and  prays  that  they  be  required  to 
interplead,  and  be  enjoined  against  prosecuting  said  suits. 

Defendants  answered,  Patrick  Tearney  disclaiming  all 
right  to  the  money  and  denying  that  he  had  ever  asserted 
any,  and  that  complainant  had  any  ground  to  suppose 
or  did  suppose  he  claimed  it;  James  asserting  his,  and 
Kealey  denying  the  alleged  emancipation  and  charging  that 
these  wages  ^vere  due  to  Patrick  Tearney  as  the  father  of 
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James.  Replications  were  filed  and  proofs  taken,  and  on 
final  hearing  the  court  decreed  to  cora])lainant  the  re'ief 
asked,  and  as  between  the  defendants  found  "that  the  said 
fund  is  the  wagfcs  of  the  defendant  James  Tearney,  earned 
by  him  from  the  complainant  for  his  work  as  a  farm  hand 
and  not  claimed  by  the  defendant  Patrick  Tearnev,  and  tliat 
as  between  the  defendants,  James  Tearney  and  Patrick 
Kealey,  the  said  fund  is  not  subject  to  garnishment  at  the 
suit  of  the  defendant  Patrick  Kealey,  claiming,  as  he  does, 
as  a  judgment  creditor  of  the  defendant  Patrick  Tearney," 
and  concludes  as  follows :  "  It  is  therefore  ordered,  adjudged 
and  decreed  by  the  court  that  the  costs  of  this  spit  to  be 
taxed  by  the  clerk  of  this  court,  and  the  costs  of  the  said 
suits  in  the  County  Court  of  ilcLean  County,  Illinois,  of 
Patrick  Tearney,  for  t!i3  us3  of  Patrick  Kealey  against  Pat- 
rick Fleming,  and  the  suit  of  James  Tearney  by  his  next 
friend,  Patrick  Tearney,  against  Patrick  Fleming,  shall  be 
paid  by  the  clerk  of  this  court  out  of  the  said  fund  ])aid  into 
his  hands  by  the  complainant,  Patrick  Fleming,  in  this 
cause;  and  that  the  residue  of  said  fund  be  paid  by  the  said 
clerk  to  the  said  defendant  James  Tearney.  It  is  further 
ordered  that  the  said  suits  in  the  County  Court  of  McLean 
County  be  dismissed  by  the  plaintiffs  therein."  The  defend- 
ant James  Tearney  prosecutes  this  writ  of  error  and  com- 
plains of  the  decree  as  to  the  costs.  It  appears  that  in  the 
three  cases  they  amount  to  $73.70,  all  of  which  is  charged, 
absolutely  and  finally,  upon  the  fund  the  decree  finds  was 
rightfully  his. 

Why  those  of  Kealey  in  the  garnishee  proceeding  or  in 
this  case  should  be  so  charged  we  do  not  see;  and  if  those  of 
Fleming  were  properly  so  in  the  first  instance,  they  too, 
should  eventually  be  recovered  from  the  defeated  claimant, 
and  the  decree  should  have  so  provided.  We  think,  how- 
ever, the  evidence  shows  that  complainant  himself  had  no 
equitable  right  to  costs  as  against  James  Tearney.  No 
ground  of  objection  to  his  bill  ap|)ears  on  its  face.  The 
proper  way  to '  treat  it,  therefore,  was  to  answer  it.  But 
had  it  also  stated  the  facts,  fully  proved,  that  before  answer- 
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ing  as  garnishee  he  had  full  notice  of  James'  claim  and 
nevertheless  answered  that  he  was  indebte<l  to  Patrick  and 
gave  no  intimation  of  that  claim,  it  would  have  shown  a  want 
of  equity  in  willfully  disregarding  the  right  of  the  defend- 
ant and  neglecting  to  avail  of  an  adequate  legal  remedy 
then  at  hand.  He  delil)erately  put  himself  in  the  position 
from  which  he  sought  by  his  bill  to  be  relieved;  and  the 
decree  relieves  him  at  the  expense  of  the  party  Avithout 
fault,  whom  he  wronged  in  so  doing.  Ilis  own  fault  and 
neglect  occasioned  all  the  litigation  that  followed  his  answer. 
From  the  finding  of  the  decree  it  api)ears  that  by  the  notice 
he  had  received  from  both  Patrick  and  James,  he  would 
have  been  justified  in  answering  that  he  was  not  indebted 
to  Patrick.  They  were  both  then  present  and  prepared  to 
testify  as  to  the  emancipation.  Com])lainant's  duty  to  this 
boy  required  him  at  least  to  state  that  he  claimed  the  wages 
due  for  his  labor.  Such  a  statement,  it  may  be  presumed, 
would  have  led  to  his  discharge  at  Kealey's  cost,  and  there 
would  have  been  nooccasicm  for  James'  suit,  his  own  appeal, 
or  this  bill.  Besides  the  notice  referred  to,  given  him  a  few 
days  previously,  James  told  him  at  the  justice's  office  just 
before  his  answer,  that  he  would  sue  him  if  not  paid,  and  we 
think  his  answer,  under  the  circumstances,  was  a  needless 
provocation  to  the  suit  that  so  promptly  followed.  No 
excuse  or  reason  for  his  conduct  has  been  suggested.  Self- 
j)rotection  and  fairness  to  this  infant  claimant  alike  called 
upon  him  to  make  known  the  claim.  The  grounds  of  his 
right  to  the  relief  here  sought,  are,  that  being  in  no  way  to 
blame  for  his  position,  and  having  acted  impartially  towaixl 
the  contesting  claimants,  he  should  not  be  required  to  deter- 
mine at  his  peril  which  is  right.  But  with  what  grace  or 
equity  can  complainant  urge  these  grounds,  when  he  has 
voluntarily,  needlessly  and  against  warning,  assumed  the 
responsibility  and  risk  of  such  determination?  A  word  from 
him  before  the  justice  of  the  peace  would  have  accomplished 
all  that  is  sought  by  this  bill,  but  he  would  not  speak  it. 
Yet  this  decree  relieves  him  from  a  judgm'fent  he  had  con- 
fessed for  the  use  of  Kealey,  and  another  suit  that  he  had 
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defiantly  invited  upon  a  just  claim,  at  his  instance,  and  at 
the  cost  of  the  creditor  whose  claim,  now  found  to  be  just, 
he  wrongfully  ignored. 

It  is  said  that  plaintiff  in  error  had  notice  of  the  gar- 
nishee proceeding,  was  present  at  the  time  of  the  hearing, 
and  could  then  have  made  known  his  claim  and  on  his  ow^n 
a])plication  been  admitted  as  a  party  to  prove  and  establish 
it.  R.  S.,  011.02,  Sees.  11,  12.  He  should  lose  no  right  by 
reason  of  his  failure  to  intervene  in  that  wav.  Infants  are 
not  chargeable  with  laches.  The  presumption  is  that  the 
boy  did  not,  in  fact,  know  he  might  so  intervene,  else  he 
would  not  have  resorted  to  another  proceeding  more  expen- 
sive and  dilatorv. 

We  think  the  decree  was  wrong  in  its  disposition  of  the 
costs ;  that  those  of  the  garnishee  proceeding  should  have 
been  adjudged  against  Ivealey,  those  in  the  case  in  the 
Cfounty  Court  of  James  Tearney  v.  Fleming  against  Flem- 
ing; those  of  this  case  in  the  court  below  also  against  Flem- 
ing, and  in  this  court  against  Ivealey  and  Fleming  equally. 

Decree  affirmed  in  part,'  and  reversed  in  part,  and  re- 
manded with  directions. 


Lehr  r.  Tandevecr,  Administrator^  etc. 
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1.  Practice — Failure  to  Enter  a  Default. — On  the  trial  of  an  action  of 
assumpsit,  the  court,  in  the  absence  of  a  plea  to  the  declaration,  and  in 
the  absence  of  the  defendant,  without  entering  a  default,  impaneletl  a 
jury  and  proceeded  to  assess  the  plaintiflTs  damages,  and  upon  the  ver- 
dict rendered  a  judgment.  Held,  that  the  failure  to  take  and  enter  the 
default  was  a  fatal  error. 


Memorandnm.— Action  of  assumpsit.  Writ  of  error  to  the  Circuit 
Court  of  Greene  County  to  reverse  a  judgment  rendered  in  that  court; 
the  Hon.  George  W.  Herdman,  Circuit  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  A,  D.  1892.     Opinion  filed  December  2, 1892. 

Plaintiff's  (below)  Statement  of  the  Case. 
This  was  a  suit  by  John  W.  Shake,  on  a  promissory  note, 
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made  to  him  b}'  Charles  Lahr  and  Eomantis  Fritchman, 
dated  August  25,  1880.  Lahr  was  served  with  process,  and 
the  suit  proceeded  against  him  to  judgment. 

At  the  return  term  of  the  summons,  September,  1886,  de- 
fendant Lahr  ap])e^ired  and  filed  what  is  called  a  plea  in 
aba  tinmen  t,  setting  up  the  death  of  plaintiff  before  the  bring- 
ing of  the  suit.  Without  any  rule  being  entered  requiring 
plaintiff  to  reply  to  or  answer  the  so-called  plea  in  abate- 
ment, the  cause  was  continued.  At  the  next  terra,  Febru- 
ary, 1887,  the  plaintiff's  death  was  suggested,  and  leave 
granted  to  make  the  administrator,  H.  M.  Vandeveer,  the 
party  i)laintiff;  and  the  record  fails  to  disclose  that  there 
Avas  any  objection  or  exception  made  or  taken  to  the  action 
of  tlie  court  in  allowing  the  change  to  be  made  by  the  sub- 
stitution of  the  administrator.  At  this  term,  on  March 
4,  1SS7,  the  cause  was  tried  before  a  jury,  and  verdict 
rendered;  but  before  such  trial,  on  the  same  dav,  defendant 
below  api)earcd  by  attorney  and  moved  for  a  continuance 
of  the  cause.  This  motion  was  denied,  and  the  attorney 
excepted. 

Plaintiff's  Brip:f. 

A  proceeding  at  law  can  not  be  maintained  in  the  name 
of  a  dead  person,  nor  can  one  be  begun  in  tlie  name  of  a 
dead  person.  Nor  does  the  rule  apply  that  would,  had  the 
original  plaintiff  died  after  summons  had  been  served.  Life 
Association  of  America  v.  Fassett,  102  111.  315;  Brown  v. 
Parker,  15  111.  310;  Douglas  v.  Newman,  5  Brad.  518. 

The  court  should  have  entered  a  rule  on  defendant  to 
plead  to  the  declaration,  and  given  him  notice,  or  at  least 
reasonable  time,  and  not  proceed  the  same  day  to  try  the 
cause  in  the  absence  of  the  defendant  and  his  attornev,  he 
being  in  no  default;  having  a  plea  on  file  unanswered,  that 
was  a  complete  defense.     Blake  v.  Miller,  118  lU.  501. 

W.  M.  Wakd,  attorney  for  plaintiff  in  error. 

Defendant's  Brief. 
The  motion  made  by  defendant  below  for  a  continuance, 
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was  an  appearance  to  the  action,  and  a  waiver  or  abandon- 
ment of  his  plea.  Mitchell  v.  Jacobs,  17  111.  235;  Easton  v. 
Altum,  1  Scam.  250;  Flake  v.  Carson,  .33  111.  518. 

A  plea  in  abatement,  being  calculated  to  defeat  justice, 
must  be  drawn  with  strict  accuracy,  even  as  to  form,*  or  it 
can  not  be  supported.     Feasler  v.  Schriever,  68  111.  322. 

In  HoUoway  v.  Freeman,  22  111.  201,  the  court  said :  "As 
to  pleas  in  abatement,  it  is  to  be  observed  that  great  strict- 
ness is  required  in  framing  them,  as  they  are  dilatory,  not 
going  to  the  merits  of  the  action."  Such  pleas  are  not  ap- 
proved by  the  court,  as  they  tend  to  thwart  justice  rather 
than  to  promote  it.     Humphrey  v.  Phillips,  57  111.  132. 

They  must  give  a  better  writ,  by  disclosing  the  name  of 
the  proper  party.  Railroad  Company  v.  Munger,  78  111. 
300;  Insurance  Company  v.  Palmer,  81  111.  88.  And  the 
plea  must  pray  a  particular  and  proper  judgment.  Hall  v. 
JIarks,  56  111.  125;  Pitts  Mfg.  Co.  v.  Bank,  121  111.  582. 

The  court  might  have,  sua  sponU^  stricken  it  from  the 
files.     Leake  v.  Brown,  43  111.  372. 

H.  M.  Yandeveer,  pro  se. 

Gross  &  Broadwell,  of  counsel  for  defendant  in  error. 

Opixion  by  the  Court. 

In  the  court  below,  in  an  action  of  assumpsit,  in  the  absence 
of  a  plea  to  the  declaration,  the  court,  when  the  plaintiff 
in  error,  who  was  defendant,  was  not  present,  without  enter- 
ing a  default,  impaneled  a  jury,  assessed  the  damages  of 
the  defendant  in  error,  as  administrator,  who  was  the  plaint- 
iff in  the  action,  and  upon  the  verdict  of  the  jury  thus  pro- 
cured, rendered  the  judgment  sought  to  be  reversed.  Upon 
the  authority  of  Crabtree  v.  Green,  36  111.  278,  it  seems  that 
the  failure  to  take  and  enter  the  default,  was  a  fatal  error. 
This  holding  is  not  without  the  support  of  other  authori- 
ities.  5th  Amer.  &  Eng.  Ency.  of  Law,  487.  For  the 
omission  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

V0L.XLYIII    3S 
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Webb,  Sheriff,  etc.  t.  Hollenbeck. 

1.  HovxpRteads — E,vemj)tion  from  Sale  on  Execution. — A  party  and 
hiswifo  not  residing?  in  a  home  of  their  outi»  purchastnl  a  vacant  lot 
on  which  to  erect  a  dwelling  for  their  family,  the  deed  for  the  same  being 
delivered  to  him  eleven  davs  afterward.  Before  the  deliverv  of  the  deed 
lie  had  the  lot  inclofled,  a  garden  broken,  the  foundation  for  the  house 
laid,  and  the  lumbt»rfor  ite  completion  on  the  ground.  Alx>ut  a  month 
afterward  his  family  moved  into  it.  though  it  was  not  yet  quite  com- 
plet^ni.  AlK)ut  a  week  lx»fore  the  family  raovtHl  into  the  house,  a  pc^rson 
having  a  justice's  judgment  against  him,  filed  the  Bame  in  the  office  of 
the  clerk  of  the  Circuit  Court,  caused  an  execution  thereon  to  be  issued 
and  delivered  to  the  sheriff,  under  which  he  levicni  and  was  proceeding 
to  sell  wlien  he  was  enjoined.  It  was  contemled  that  because  he  was 
not,  at  the  time  the  execution  w^as  placed  in  tlie  sheriiTs  hands,  resid- 
ing with  his  family  ujKm  the  lot.  he  had  no  homestead  therein,  but  it 
V.H1S  held  otherwist*,  and  the  injunction  made  perpetual. 

2.  Parties — Want  of  Proper  Parties  in  Cliancery  Proceedings. — A 
defendant  in  a  chancery  pro<»eeding.  after  answer  and  trial,  without 
objection,  can  not  complain  of  tlie  <  minion  of  a  party  which  does  not 
prejudice  him. 

Memorandnin. — Bill  to  enjoin  the  sale  of  a  homestead  on  execution. 
Appeal  from  a  decree  restraining  sale,  rendered  by  the  Circuit  Court: 
the  Hon.  Edward  P.  Bail,  Circuit  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  A.  D.  1892,  and  affirmed.  Opinion  filed  December  3, 
1892. 

The  opinion  of  the  court  states  the  case. 

F.  M.  Harbauoh,  solicitor  for  appellant. 

W.  G.  Cochran,  John  R.  &  Walter  Eden,  attorneys  for 
appellee. 

Opinion  of  the  Court,  the  lion,  'George  W.  PUasant^^ 
Judge, 

Appellee  filed  the  bill  herein  to  enjoin  the  sale  by  appel- 
lant on  execution  against  him  of  premises  claimed  to  be  ex- 
empt as  his  homestead.  A  preliminary  injunction  allowed 
by  the  master  was,  on  final  hearing,  made  perpetual. 

The  parties  were  the  only  witnesses  and  there  is  no  dis- 
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pute  about  the  facts.  Appellee,  residing  with  his  wife  and 
two  children  in  the  city  of  Sullivan,  whethei;  as  renters  or 
boarders  does  not  appear,  but  not  in  a  home  of  their  own, 
about  the  first  of  April,  1891,  purchfised  a  half-block  there 
then  and  always  before  vacant,  on  which  to  erect  a  dwelling 
for  his  fan^ily.  The  deed,  which  was  made  to  him  and  his 
wife,  was  not  delivered  until  the  11th  of  that  month. 
Before  that  time,  however,  he  had  the  lot  inclosed,  a  garden 
broken,  the  foundation  for  the  house  laid  and  the  lumber 
for  its  completion  on  the  ground,  and  abou^  the  middle  of 
May  moved  his  family  into  it,  though  it  was  not  yet  quite 
completed. 

About  a  week  before  that,  on  May  8th,  a  judgment  of  a 
justice  of  the  peace  against  him,  rendered  in  October  last 
preceding,  in  favor  of  the  Wilson  Grocery  Company,  was 
filed  in  the  office  of  the  clerk  of  the  Circuit  Court,  and  on 
the  same  day  an  execution  was  issued  thereon  and  delivered 
to  appellant,  under  which  he  levied  upon  and  advertised  the 
sale  of  the  undivided  half  of  said  lot,  as  appellee's  interest 
therein.  The  money  appellee  put  into  it  did  not  exceed  the 
sum  of  $-1,500.  All  the  property  he  then  possessed  did  not, 
in  value,  exceed  that  sum.  The  premises  as  improved  were 
worth  about  §850. 

Apj)ellant  contends  that,  because  at  the  time  the  execu- 
tion was  placed  in  his  hands  appellee  was  not  residing  with 
his  family  upon  the  land  levied  on,  he  had  no  homestead 
estate  therein.  His  broad  proposition  is,  that  to  be  exempt 
from  the  lien  of  the  judgment,  they  must  at  the  time  it 
takes  effect,  be  in  actual  occupation,  by  residence  thereon 
of  the  debtor  and  his  family,  as  and  for  a  homestead;  in 
support  of  which  he  cites  Ileinback  v.  Walter,  27  111.  393; 
Tourville  v.  Pierson,  39  Id.  446;  Chappell  v.  Spire,  106  Id. 
472;  and  Rock  etal.  v.  Haas,  110  Id.  528.  These  cases  hold 
that  the  homestead  right  must  exist  at  the  time  the  judg- 
ment or  other  lien  takes  effect,  and  that  its  existence  is  not 
proved  by  the  mere  fact  of  an  intention  to  occupy  as  a  resi- 
dence or  even  of  an  actual  purchase  with  such  intention;  and 
they  use  the  general  description  in  the  statute — "occupied  as  a 
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residence; "  but  we  think  neither  of  them  attempts  an  ex- 
clusive definition  of  such  actual  occupation  or  reaches  the 
more  particular  question  arising  on  the  facts  here  presented. 
Appellee,  having  no  homestead,  not  only  purchased  the  land 
Avith  the  intention  of  residing  on  it  ^rith  his  family  as  a 
homestead  before  the  judgment  lien  came  into  existence, 
but  immediately  on  such  purchase  took  actual,  open  and 
exclusive  possession,  for  the  purpose  of  preparing  it  for  such 
residence,  did  so  prepare  it  as  soon  as  was  practicable,  and  as 
soon  as  it  was  so  prepared,  did  so  occupy  it  with  his  family. 
He  could  do  nothing  more,  or  sooner,  upon  his  purchase,  so 
to  occupy  it,  than  he  did. 

In  such  a  case  we  understand  that  his  rights  under  the 
Homestead  Exemption  Act  attached  from  the  time  he 
acquired  title  to  the  lot;  certainly,  at  least,  from  the  time 
the  possession  was  taken  and  used  to  prepare  the  residence. 
Crawford  et  al.  v.  Richeson  et  al.,  101  111.  351  (30(J);  Boyd 
V.  Fullerton,  125  Id.  437,  and  authorities  there  cited,  to 
which  may  be  added  Reske  v.  Reske,  51  Mich.  541. 

Appellant  also  urges  two  technical  points,  viz :  That  tl  e 
allegations  of  the  bill  do  not  support  the  decree,  nor  show 
a  right  to  any  relief,  and  that  the  plaintiJff  in  the  execution 
was  not  made  a  party  defendant. 

The  bill  averred  that  complainant  "  purchased  said  real 
estate  on  the  11th  day  of  April,  1891,  and  took  possession 
thereof  on  said  day,  and  now  occupies  said  premises  with 
his  family  as  a  homestead,"  and  charges  that  defendant  is 
proceeding  to  sell  the  premises  regardless  of  the  law  of  this 
State  exempting  homesteads.  It  is  said  that  this  is  not  an 
averment  that  the  premises  were  complainant's  homestead 
on  the  8th  of  May  when  the  judgment  became  a  lien,  or  of 
any  fact  which  would  show  it  was.  Literallv  and  strictlv 
taken,  perhaps  it  is  not.  Defendant,  however,  did  not  see 
fit  to  demur,  but  answered,  denying  the  fact  as  if  it  had 
been  averred,  and  the  case  was  tried  and  evidence  received 
as  if  that  were  the  issue.  We  think  it  too  late  now  to  urge 
that  objection  to  the  decree. 

Nor  can  he,  after  such  answer  and  trial  without  objection 
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of  the  want  of  proper  parties,  complain  of  the  omission 
of  the  Wilson  Grocery  Company.  It  did  not  prejudice  ap- 
pellant, nor  does  the  decree  directly  affect  the  grocery 
company.    Decree  affirmed. 


long  &  Alstatter  Co.  v.  T.  J.  Hill  et  al. 

1.  Guaranty — Contract  of, — Where  a  company  manufacturing  imple- 
ments entered  into  a  contract  with  a  pei^son  to  sell  the  same  for  cash  or 
notes,  and  that  all  notes  taken  should  be  indorsed  by  such  person 
as  follows — "  For  value  received,  we.  hereby  guarantee  the  payment 
of  the  within  note  and  waive  protest,  demand  and  notice  of  non- 
payment thereof,"  and  such  person  having  so  indorsed  a  note  taken 
in  payment  of  an  implement  sold,  it  tvas  held  that  the  fact  that  the  corn- 
pan)'  sent  out  one  of  its  agents  to  assist  such  person  in  making  sales,  and 
who  assisted  in  making  the  sale  in  question,  and  advised  taking  the 
note,  etc.,  did  not  make  the  sale  of  the  implement  sold,  the  sale  of  the 
company,  so  that  the  guaranty,  being  mad©  after  the  sale,  would  be  with- 
out consideration. 

Memorandnm.— Action  upon  a  guaranty.  Appeal  from  a  judgment 
rendered  by  the  Circuit  Court  of  Moultrie  County;  the  Hon.  Edward  P. 
Vail,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
A.  D.  1892.    Opinion  filed  December  2,  1892. 

Copy  of  note  sued  on : 
"  123.00.  No.  8481.  Sullivan,  Ills. ,  June  5,  1885. 

For  value  received,  on  or  before  the  first  day  of  January,  1886,  we, 
the  undersigned,  of  the  town  of  Sullivan,  county  of  Moultrie,  State  of 
Illinois,  promise  to  pay  to  the  order  of  The  Long  &  Alstatter  Co., 
twenty-three  dollars,  payable  at  Sullivan,  Ills.,  with  interest  at  8  per  cent 
until  due,  and  8  per  cent  after  due.  Without  relief  from  exemption, 
valuation  or  appraisement  laws  of  this  State.  And  if  not  paid  when  due, 
and  suit  is  commenced  upon  this  note,  I  promise  to  pay  five  dollars  as 
attorney  fees,  in  addition  to  the  taxable  costs.  And  it  is  further  agreed 
that  this  note  shaU  be  due  on  demand  if  the  maker  attimipts  to  move  out 
of  said  county. 

W.  A.  Marshall. 
P.  O.  Address,  Sullivan,  Ills.     Residence  in  city. 

Indorsement:  For  value  received,  we  guarantee  the  payment  of  the 
within  note,  and  hereby  waive  protest,  demand  and  notice  of  non-pay- 
ment thereof. 

Hill,  Jenkins  &  Co." 

Spitler  &  Hudson,  attorneys  for  appellant. 
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Appellees'  Brief. 

Where  a  person  is  held  out  to  the  public  as  a -general 
agent  of  a  corporation,  and  he  so  represents  himself,  and 
aets  as  such  in  other  matters,  his  acts  as  such,  in  a  ])articu- 
lar  case,  will  bind  the  corporation,  even  though  according 
to  his  secret  instructions,  he  mav  have  transcended  his 
authority.    Home  Life  Ins.  Co.  v.  Pierce,  75  111.  426. 

Starkie  on  Evidence,  Vol.  2,  page  34,  says :  '"  When  the 
fact  of  agency  has  been  proved,  either  expressly  or  pre- 
sumptively, the  act  of  the  agent,  co-extensive  with  his 
authority,  is  the  act  of  the  princii)al,  whose  mere  instrument 
he  is,  and  then  whatever  the  agent  says  within  the  scope  of 
his  authority,  the  principal  says.'^ 

The  guaranty  was  made  by  a  stranger  to  the  note,  and 
at  a  time  lonof  after  its  delivery  bv  the  maker  to  the  holder, 
and  at  the  time  the  guaranty  was  made,  no  consideration 
passed. 

In  Kline  v.  Currier,  14  111.  237,  the  court  says:  "  Where 
it  is  shown  that  the  defendant  executed  the  guaranty  after 
the  delivery  of  the  note,  the  burden  of  proof  is  upon  the 
plaintiff  to  show  a  new  express  consideration  therefor."' 
Edwards  on  Bills  and  Xotes,  Sec.  318. 

E.  M.  Peadro,  attorney  for  appellees. 

Opinion  of  the  Court,  the  lion,  Carroll  C,  Boggs^  Judge, 
Appellant  made  agricultural  implements  at  Hamilton, 
Ohio,  and  appellees  dealt  in  them  at  Sullivan,  Illinois.  In 
the  winter  of  1884-5  the  parties  entered  into  a  contract  by 
which  appellant  was  to  furnish  its  implements  to  the  aj)- 
pellees  as  ordered  at  net  prices  specified,  to  be  sold  by  the 
latter  in  the  territory  indicated.  Their  compensation  for 
all  services  in  connection  with  such  sales  was  to  be  the  dif- 
ference between  the  net  prices  referred  to,  and  those  for 
Avhich  the  machines  should  be  sold.  Among  the  provisions 
contained  in  the  agreement  was  the  following :  "  Settle- 
ment for  all  machines  to  be  made  in  cash  and  responsible 
farmer's  notes,  on  terms  above  named,  in  same  proportion 
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as  received.  Notes  to  be  drawn  on  the  Long  &  Alstatter 
Co.'s  blanks,  with  eight  percent  from  dae,  made  payable  in 
bank  to  the  order  of  the  Long  &  Alstatter  Co.,  and  in- 
dorsed by  said  Hill,  Jenkins  <fe  Co.,  as  follows,  vi^.:  '  For 
value  received  we  hereby  guarantee  the  payment  of  the 
within  note,  and  waive  protest,  demand  and  notice  of  non- 
payment thereof  "  Appellees  did  so  indorse  a  note  of  W. 
A-  Marshall  for  $23,  dated  June  5,  1885,  payable  on  or 
before  January  1,  1886,  and  given  for  one  of  api^ellant's 
plows.  On  that  indorsement  this  suit  was  brought  before 
a  justice  of  the  peace,  and  taken  by  apjieal  to  the  Circuit 
Court,  where  it  was  tried  without  a  jury,  and  the  issue 
found  for  the  defendants,  A  new  trial  was  denied  and 
judgment  entered  on  the  finding. 

The  defense  set  up  was  that  the  sale  to  Marshall  was  made 
against  their  advice  by  Warwick,  the  agent,  who  executed 
the  contract  for  the  company,  and  had  charge  of  the  terri- 
tory, including  theirs,  and  with  whom  they  were  to  settle. 
It  appears  that  when  he  established  an  agency  by  such  a 
contract,  he  spent  some  time  in  helping. the  agent  to  sell  and 
introduce  the  com]7any's  machines.  He  did  so  in  this  in- 
stance, was  in  Moultrie  County  on  several  occasions,  and 
made  other  sales  for  them,  but  no  other  contrary  to  their 
advice.  They  told  him  Marshall's  note  would  not  be  good 
without  security,  but  he  said  that  Marshall  promised  secu- 
ritv  and  named  the  man.  When  Warwick  went  to  find  him, 
however,  he  ha<l  gone  to  Decatur,  and  the  security  was  not 
obtained-  Warwick  did  not  then  deliver  the  note  to  a]ipel- 
lees,  as  he  did  in  other  cases,  but  when  he  came  around  to 
make  settlement  with  them,  about  the  first  of  October,  he 
presented  it  and  asked  their  indorsement,  saying  that  with- 
ont  that  the  company  would  not  accept  it.  They  at  first 
refused,  but  u})on  his  statement  that  the  sale  was  his  and  he 
would  take  care  of  the  note  so  that  the  company  should  not 
bother  them  about  it,  consented  and  signed  the  guarantee. 
They  then  made  a  satisfactory  settlement.  Mr.  Jenkins, 
who  signed  the  guarantee  for  his  firm,  testified :  "  This  note 
M'as  applied  as  a  credit  on  our  account  with  the  plaintiff,  and 
for  the  purpose  of  helping  to  cancel  our  indebtedness  to  the 
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plaintiff.  It  canceled  our  indebtedness  in  a  sum  equal  to 
the  amount  of  this  note." 

It  is  claimed  that  Warwick  was  a  general  agent  of  the 
comi)any;  that  the  sale  by  him  was  therefore  in  legal  effect 
a  sale  by  the  company,  and  the  guarantee,  indorsed  after 
the  note  Was  delivered  by  the  maker,  was  without  consider- 
ation. 

We  do  not  so  understand  the  facts.  The  sale  was  made  to 
a  farmer  within  the  territory  of  appellees,  and  it  was  made 
for  them  and  not  for  the  comj)any.  If  it  was  for  more  than 
the  net  price  at  which  the  company  furnished  the  plow  to 
them,  the  excess  was  to  go  to  them.  The  contract  provided 
that  "  the  said  Ilill,  Jenkins  &  Co.  agree  to  forward,  with- 
out additional  compensation,  any  of  the  above  implements 
during  the  season  to  ])arties  outside  of  the  limits  of  their 
territory  as  the  Long  &  Alstatter  Co.  may  direct;"  but  we 
do  not  find  that  it  anywhere  reserves  to  the  company  the 
right  to  sell  or  order  delivery  to  any  party  within  that  terri- 
tory. Appellees  were  therefore  not  bound  to  let  Afarshall 
have  the  plow  on  "Warwick's  word,  without  knowing  that 
the  price  was  paid  or  a  satisfactory  note  given  for  it.  In 
doing  so  they  trusted  to  Warwick;  but  the  com]>any  looked  to 
them.  Their  contnict  with  it  required  them  to  guarantee 
the  note  as  they  did.  We  think  the  finding  of  the  Circuit 
Court  was  clearlv  a«:ainst  the  law  and  the  evidence.  Its 
judgment  will  therefore  be  reversed  and  the  cause  remanded. 


Simmons  y.  Nelson. 


1.  Stainte  of  Limitations — Bvrden  of  Proof ^Instnicf ions. — ^Where, 
to  a  declaration  on  a  promissory  note,  the  defendant  pleaded  the  statute 
of  limitation,  and  the  plaintiff  replied  that  a  j>ayment  had  been  made 
witliin  the  statutory  period,  an  instruction  which  advises  the  jury  that 
the  burden  of  proof  upon  the  issue  made  by  a  plea  of  tlie  statute  of 
limitiitions  is  ujx>n  the  defendant,  to  show  that  the  sqit  was  not  com- 
menced within  ten  years  after  the  action  occurred,  is  erroneous.  By  the 
state  of  the  pleadings,  the  plaintiff,  by  his  replication,  admits  tliat  the 
action  was  barred,  unless  saved  by  reason  of  the  payment  which  he 
maintained  the  defendant  had  made  upon  the  note. 
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2.  Instructions — Error  Will  Not  Alijpays  Reverse — Special  Fiiulings. — 
In  an  action  on  a  promissory  note,  the  defendant  pleaded  the  statute  of 
limitations,  and  the  plaintiff  replied — A  payment,  etc.  Held,  that  under 
the  state  of  the  pleadings,  it  was  error  to  instruct  the  jury  that  the  bur- 
den of  proof  was  upon  the  defendant,  under  his  plea  to  show  that  the 
suit  was  not  commenced  within  the  statutoiy  period;  but  as  the  iusti*uc- 
tion  only  placed  upon  the  defendant  the  burden  of  proving  a  matter 
already  admitted  by  the  pleading,  it  could  not  liave  operated  to  his  preju- 
dice, and,  hence,  not  reversible  error. 

3.  Instructions — Refusal — Repetition, — The  erroneous  refusal  of  the 
court  to  instruct  the  jur>''  that  an  indorsement  of  a  credit  upon  a  prom- 
issory note  was  not  evidence  that  a  payment  had  been  made,  is  cured  by 
other  instructions,  explicitly  telling  the  jury  that  they  must  find  for  the 
party  insisting  that  the  payment  had  been  made,  unless  they  believed 
from  a  preponderance  of  the  evidence  that  it  had  not  been  made  as 
claimed. 

4.  Special  Finding — Effect  in  Determining  Influence  of  Erroneous 
Instructions. — In  determining  the  effect  of  an  instruction,  which  erro- 
neously shifts  the  burden  of  proof  in  a  suit  at  law,  recourse  may  be  had 
to  special  findings.  So  where,  in  an  action  of  assumpsit,  the  defendant 
pleaded  the  statute  of  limitations,  and  the  plaintiff  replied  a  payment, 
the  court  erroneously  instructed  the  jury  that  the  burden  of  sliowing 
that  the  action  did  not  accrue  within  the  statutory  period  (a  matter  ad- 
mitted by  the  repUcation)  was  upon  the  defendant.  The  jury  found 
specially  in  answer  to  an  interrogatory  propounded  by  the  defendant 
himself,  that  he  suit  was  not  brought  within  the  statutory  period.  M 
tvas  held,  that  by  such  a  finding  it  is  absolutely  known,  the  imposition  of 
the  burden  of  proof  improi)erly  upon  the  defendant  by  the  instruction 
did  not  prevent  him  ftom  prevailing  upon  that  issue. 

5.  Special  Findings — Erroneous  Instructions. — Where  it  appears 
from  the  answers  to  special  interrogatories  that  an  instruction,  erro- 
neously given,  has  in  no  wise  prejudiced  the  party  complaining,  the 
judgment  will  not  be  reversed. 

6.  Promissory  Notes — Indorsements — Statute  of  Limitations — Elh- 
dence. — An  indorsement  upon  a  promissory  note,  standing  alone,  can  not 
be  considered  as  evidence,  where  the  holder  of  the  note  is  endeavoring  to 
establish  a  credit  for  the  purpose  of  avoiding  the  effect  of  tlie  statute  of 
limitations. 

Memorandum. — Action  on  promissory  notes.  Appeal  from  a  judgment 
for  plaintiff,  rendered  by  the  Circuit  Court  of  Hancock  County;  the  Hon. 
ChajS.  J.  SCOFIELD,  Circuit  Judgfe,  presiding.  Heard  in  this  court  at  the 
May  term,  A.  D.  1893,  and  afi^med.     Opinion  filed  December  2,  1892. 

Appellee's  Statement  of  the  Case. 

Enos  Nelson  sued  James  E.  Simmons  and  John  H.  Parker, 
to  recover  the  amount  due  him  on  a  promissory  note. 
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Copy  of  note : 
"  f;57(5.GH.  September  9,  1880. 

One  day  aft  »r  date  I  promise  to  pay  to  the  order  of  Enos  Nelson,  five 
hundred  seventy -six  and  6S-100  dollars,  at  Blandinsville,  Illinois,  value 
received,  with  interest  at  8  per  cent,  per  annum. 

[Signed]       James  E.  Simmons, 
John  H.  Parker." 

And  on  the  back  of  which  note  was  the  following  indorse- 
ment : 

*^  Received  $45  on  the  within  note,  May  12,  1886." 

The  declaration  contained  a  special  count  on  the  note,  and 
the  common  counts.  The  suit  was  brought  to  the  March 
term,  1S91,  of  the  Circuit  Court.  At  the  March  term,  1891, 
defendants  plea<lod  the  general  issue  and  the  statute  of  limita- 
tions. At  the  June  term  of  the  court,  the  appellant,  James 
E.  Simmons,  obtained  leave  of  the  court  to  file  a  plea  of 
usury;  the  cause  was  tried  at  the  October  term,  1891. 

The  jury  returned  a  verdict  for  $1043.67,  the  amount  of  the 
note  and  interest,  less  the  payment  of  $45,  which  was  cred- 
ited on  the  note. 

Insf  met  ions  Referred  to  in  the  Opmion  of  the  Court, 

Appellee's  first  instruction: 

The  court  instructs  the  jury  that  the  defendant  has  in  this  ease 
plea<led  the  statute  of  liTnitati(m  as  a  defense  in  this  suit,  and  that  as  to 
his  defense,  the  Inirden  of  the  proof  is  on  the  defendant,  to  show,  by  a 
preponderance  of  the  evidence,  that  this  suit  was  not  commenced  witliin 
ten  years  after  the  note  in  question  became  due,  and  unless  he  has 
so  shown  that  fact,  you  should  find  for  the  plaintiff  ui)on  that  issue.  You 
are  instructed  that  said  note  became  due  on  September  13,  1880. 

Apjteltanfs  refused  instruction: 

The  court  iiLstructs  the  jury  that  a  mere  indorsement  on  a  note  by  the 
holder  thereof  is  not  sullicient  to  remove  the  bar  of  the  statute  of  limit- 
ations, but  that  where  said  payment  is  denied,  the  plaintiff  must  show 
by  a  preponderance  of  the  evidence  that  the  said  payment  was  made  by 
defendant,  wntli  the  express  intention  of  having  the  same  applied  on 
said  note. 

Appellee's  fourth  instruction: 

In  order  to  sustain  the  def(»nse  of  usury,  it  must  be  proven  by  defend- 
ants by  a  preponderance  of  the  evidence,  that  the  contract  with  the 
plaintiff  was  to  pay  him  ten  per  cent  interest,  instead  of  eight  per  cent, 
and  if  the  jury  believe,  from  the  evidence,  that  any  other  agreement 
was  made  than  one  to  pay  more  than  eight  per  cent  interest  per  annum, 
the  defendants  have  not  made  out  the  defense  of  usury. 
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D.  Mack  &  Son  and  O'Harra,  Scofield  &  Haktzell, 
appellant's  attorneys. 

Shakp  &  Berry  Bros.,  attorneys  for  appellee. 

Opinion  of  the  Court,  the  Hon.  Carroll  O.  Boggs^  Judge. 

The  appellee  brought  this  action  of  assumpsit  against  the 
appellant  and  one  Parker  to  recover  upon  a  promissory  note 
then  more  than  ten  years  past  due.  The  defendants  inter- 
posed a  plea  of  usury,  and  that  the  action  was  barred  by 
the  statute  of  limitations.  The  appellee  traversed  the  plea 
of  usury,  and  to  the  plea  of  the  statute  of  limitations  he 
filed  a  replication  alleging  that  Simmons  had  made  a  pay- 
ment upon  the  note  within  ten  years. 

Upon  a  hearing  before  a  jurj^,  a  verdict  was  returned,  and 
a  judgment  rendered  against  Simmons,  the  appellant,  who 
prosecutes  this  appeal.  The  suit  was  dismissed  as  to  Par- 
ker. The  note  upon  its  face  bore  a  legal  rate  of  interest, 
but  the  appellant  pleaded  and  sought  to  establish  by  proof 
an  agreement  outside  of  the  note  for  the  payment  of  two 
per  cent  interest  per  annum  above  the  legal  rate.  The  evi- 
dence bearing  upon  this  contention  was  conflicting,  so  much 
so  that  a  determination  of  the  truth  of  the  controversy  was 
peculiarly  a  question  for  the  jury. 

The  appellee,  Nelson,  maintained  that  the  appellant, 
Simmons,  as  a  payment  upon  the  note,  sold  and  delivered 
to  him  a  calf  at  the  price  of  $45,  and  that  he  accepted  the 
same  as  a  payment.  Simmons  admitted  that  he  had  sold 
and  delivered  the  calf  to  the  appellee,  but  denied  that  its 
price  was  to  be  taken  as  a  payment  on  the  note.  He  ad- 
mitted that  the  calf  had  not  been  otherwise  paid  for,  and 
that  he  had  not  demanded  payment  for  it.  AVe  have  ex- 
amined and  considered  all  the  evidence  upon  this  question, 
and  are  satisfied  with  the  conclusion  arrived  at  by  the  jury. 
It  only  remains  to  be  seen  whether  such,  errors  of  law  inter- 
vened in  the  course  of  the  trial  as  to  demand  the  reversal  of 
the  judgment.  ■ 

The  first  instruction  given  for  the  appellee  advised  the 
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jury  that  the  burden  of  proof  upon  the  issue  upon  the  plea 
of  the  statute  of  limitations  was  upon  the  appellant  to  show- 
that  the  suit  was  not  commenced  within  ten  years  after  the 
note  fell  due.  This  instruction  ought  not  to  have  been 
given.  By  the  state  of  the  pleading  the  appellee  admitted 
that  the  action  was  barred  unless  saved  by  reason  of  the 
payment  which  he  maintained  the  defendants  had  made 
upon  the  note. 

The  burden  of  producing  a  preponderance  of  evidence  in 
support  of  this  alleged  payment  was  upon  the  appellee,  not 
upon  the  appellant.  The  instruction,  however,  only  placed 
upon  the  a])pellant  the  burden  of  proving  a  fact  admitted 
by  the  pleading  and  a])pearing  incontestably  from  the  face 
of  the  note,  and  we  therefore  can  not  imagine  that  it  o}:)er- 
ated  to  his  prejudice.  Aside  from  this,  as  the  jury  sjwcially 
found,  in  answer  to  a  question  propounded  at  the  request 
of  the  appellant,  that  the  suit  was  not  brought  within  ten 
yeai*s  after  the  note  fell  due,  it  is  absolutely  known  that 
the  imj)osition  of  the  burden  of  proof,  improperly,  upon  the 
ap{)ellant  by  this  instruction,  did  not  prevent  him  from  pre- 
vailing upon  that  issue.  It  is,  however,  insisted  that  the 
jury  were  likely  to  understand  from  this  instruction  that 
the  burden  of  producing  a  prei)onderance  of  evidence  upon 
the  question  of  whether  or  not  a  payment  had  been  made 
was  upon  the  appellant. 

Standing  alone,  the  instruction  ought  not  to  have  had  that 
effect;  and  when  it  is  remembered  that  the  court,  at  the  re- 
quest of  the  app3llant,  gave  the  jury  eight  other  instructions 
in  which  they  were  distinctly  told  that  the  appellee  was  re- 
quired to  establish  the  alleged  payments  by  a  preponderance 
of  the  evidence,  it  would  be  quite  unreasonable  to  conclude 
that  the  jury  were  misled  by  the  instruction  complained  of. 

All  that  is  correctly  stated  in  instructions  4,  9  and  10, 
which  were  refused,  was  given  in  other  instructions  and  a 
re])etition  was  wholly  unnecessary. 

The  court,  though  asked,  refused  to  instruct  the  jury  tjiat 
the  indorsement  of  the  credit  upon  the  note  Wc'is  not  evi- 
dence that  a  payment  had  in  fact  been  made.    We  under- 
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stand  that  an  indorsement  of  a  credit  upon  a  note  can  not 
be  considered  in  evidence  when  the  holder  of  the  note  is  en- 
deavoring to  establish  a  credit  for  the  purpose  of  avoiding 
the  effect  of  the  statute  of  limitations. 

The  instruction  ought,  we  thinkj  to  have  been  given.  Yet 
we  do  not  think  its  refusal  so  prejudiced  the  appellant  as  to 
demand  a  reversal  of  the  j  udgraent.  The  court,  in  more  than 
one  of  the  other  instructions,  explicitly  told  the  jury  that 
they  must  find  for  the  appellant,  upon  the  issue  as  to  the 
alleged  payment,  unless  they  believed  from  a  preponderance 
of  the  evidence  that  the  appellant  sold  the  plaintiff  the  calf 
as,  and  for,  a  payment  upon  the  note,  and  delivered  the  calf 
with  the  intention  that  its  agreed  price  should  be  placed 
and  applied  as  a  credit  upon  the  note.  AYe  know,  moreover, 
from  the  special  findings,  that  the  refusal  to  give  the  in- 
struction did  no  wrong  to  the  appellant.  The  jury,  in  reply 
to  a  special  interrogatory,  found  specially  that  the  appellant 
sold  the  calf  to  the  appellee  for  the  sum  of  $45,  as  a  })ay- 
ment  upon  the  note,  and  directed  that  the  price  thereof  be 
credited  upon  the  note  as  a  payment  thereon.  It  was  from 
a  consideration  of  these  facts,  and  not  from  the  indorse- 
ment upon  the  note,  that  the  jury  determined  the  issue  as  to 
the  payment. 

Instruction  No.  4  given  for  the  appellee  is  not  free  from 
objection.  The  principle  intended  to  be  announced  by  it 
is  that  the  appellant  was  required  to  prove  the  alleged 
usurious  contract  as  pleaded.  It  fails,  however,  to  state 
correctly  the  contract  as  set  out  in  the  plea,  and  inaccurately 
states  abstract  rules  of  law  relating  to  the  effect  and  conse- 
quences of  usury  upon  a  contract.  In  answer  to  the  second 
special  interrogatory,  propounded  at  the  request  of  the  ap- 
pellant, the  jury  returned  as  a  finding  of  fact  that  there  was 
no  agreement  for  the  payment  of  two  per  cent  interest  in 
addition  to  the  legal  rate  specified  in  the  note,  as  alleged  in 
the  plea. 

The  appellant  having  failed  to  establish  the  facts  set  out 
in  the  plea  upon  which  he  relied  as  constituting  an  usurious 
contract  it  was  wholly  unimportant  whether  the  instruction 
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correctly  recited  such  facts  or  the  principles  and  rule  of  law 
which  the  jury  would  have  been  called  upon  to  apply,  had 
he  succeeded  in  supporting  the  plea. 

We  think  the  judgment  right  upon  the  merits  and  that 
the  record  is  free  from  such  error  as  requires  a  reversal. 
The  judgment  is  therefore  affirmed. 


Folger  T.  Bishop. 

1.  Abstract  of  the  Hecord. — An  abstract  prepared  without  rep^ard  to  tlie 
rules  of  the  court,  consisting  largely  of  mere  conclusions  of  counsel  as 
to  the  substance  and  effwt  of  the  testimony  of  the  different  witnesses, 
intei-Ki)erstHi  with  arguments  as  to  its  weight,  and  confidential  side 
remarks,  is  improi)er.  For  instance,  the  testimony  of  a  witness  covering 
eight  pagt^  of  the  bill  of  exceptions,  is  abstracted  as  follows:  **  It  is  not 
vtiry  material,  except  to  show  that  Folger  (the  plaintiff  in  error)  acted  in 
g(K)d  faith,  and  that  he  paid  the  costs  and  damages  relative  to  a  cow 
replevied." 

2.  Pr€inimj)tion8  an  to  the  Ruling  of  the  TYial  Court --Verdict. —The 
presumption  of  law  is  that  the  Circuit  Court  correctly  ruled,  ns  to  the  law 
of  thLs  case,  that  the  verdict  of  the  jiuy  is  in  harmony  with  the  weight 
of  the  evidence  and  that  the  judgment  upon  the  verdict  was  right. 

Memorandnm. — Writ  of  error  to  reverse  a  judgment  rendered  by 
the  Circuit  Court  of  Vermilion  County;  the  Hon.  Francis  M.  Wright, 
Circuit  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D. 
1892,  and  the  judgment  affirmed.    Opinion  filed  December  2,  1892. 

Plaintiff's  Brief. 

To  an  action  of  debt  on  an  indemnifying  bond,  fion  dam- 
nijiratu^i^  a  good  plea.  Sears  v.  Nagler,  18  Brad.  547. 
There  was  no  particular  breach  of  any  condition  of  the 
bond  assigned  in  the  declaration.  General  performance, 
therefore,  was  a  good  jJea.     Sears  v.  Xagler,  18  Brad.  547. 

D.  D.  Evans,  attorney  for  the  plaintiff  in  error. 

Lawkence  &  Lawrence,  attorneys  for  defendant  in  error. 
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Opinion  of  the  Court. 

This  is  a  writ  of  error,  designed  to  bring  before  us  for 
review  a  judgment  rendered  against  the  phxintiff  in  error  in 
favor  of  the  defendant  in  error  in  an  action  of  debt. 

The  abstract  prepared  by  counsel  for  the  plaintiff  seems 
to  have  been  made  without  regard  whatever  to  the  rules  of 
the  court,  and  is  wholly  insufficient  to  bring  before  us  the 
questions  of  fact  which  counsel  apparently  desires  to  have 
reviewed.  The  abstract  consists  most  larii:elv  of  mere  con- 
elusions  of  counsel  for  the  plaintiff  in  error  as  to  the  sub-  . 
stance  and  effect  of  the  testimony  of  the  different  wit- 
nesses, interspersed  with  argument  as  to  its  weight  and 
confidential  side  remarks.  The  testimonv  of  W.  J.  Cal- 
houn,  which  covers  eight  pages  of  the  bill  of  exceptions,  is 
abstracted  as  follows :  "  It  is  not  very  material,  except  to 
show  that  Folger  (the  plaintiff  in  error)  acted  in  good  faith, 
and  that  he  paid  the  costs  and  damages  relative  to  a  cow  re- 
plevied." 

Pages  9  and  10  of  the  record  are  thus  abstracted :  "Pages 
9  and  10,  questions  were  asked  relative  to  going  to  Dana, 
Indiana,  without  showing  any  necessity  for  going,  or  a  re- 
quest." 

The  testimony  of  the  defendant  in  error,  which  occupies 
sixteen  pages  of  the  record,  is  presented  by  tlie  abstract  as 
follows : 

"Testimony  of  Bishop  on  rebuttal  principally  confined 
to  denying  the  testimony  of  Folger,  Patten,  Leggett,  Lee, 
Davis  and  Fisk." 

The  testimony  of  William  French,  one  of  the  witnesses 
for  the  defendant  in  error,  appears  in  the  abstract  in  this 
manner :  "  William  French's  testimony.  It  displays  consid- 
erable feeling  but  not  much  sense  and  has  not  much  weight. 
It  is  not  considered  essential  to  abstract  it."  As  to  the  in- 
structions given,  refused  and  modified,  of  which  complaint 
is  made,  the  abstract  is  as  follows : 

"  They  are  too  numerous  and  lengthy  to  be  set  out  in  the 
abstract." 

The  presumption  of  law  is,  that  the  Circuit  Court  cor- 
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rectly  ruled  as  to  the  law  of  the  case,  and  that  the  verdict 
of  the  jury  was  in  harmony  with  the  weighs  of  the  evidence, 
and  that  the  judgment  of  the  court  upon  the  verdict  was 
right.  The  presumption  must  prevail  as  against  all  that  is 
properly  brought  to  our  notice  by  the  abstract. 

The  plaintiff  in  error  filed  ten  pleas  to  the  declaration,  to 
one  of  which,  the  fourth,  a  demurrer  was  sustained.  This  is 
complained  of  as  error.  The  pleas  are  not  set  out  in  the 
abstnict,  but  we  have  examined  the  record  and  think  the  de-, 
murrer  was  properly  sustained  to  this  plea  and  that  it  might 
with  great  propriety  have  been  extended  to  and  sustained 
against  at  least  three  other  of  the  pleas. 

All  proper  grounds  of  defense,  including  that  endeavored 
to  be  interposed  by  the  fourth  plea,  are  fully  presented  by 
other  pleas  upon  which  the  issues  were  made. 

It  may  not  be  amiss  to  say  that  the  evidence  found  in  the 
record  of  the  case  does  not  warrant  the  conclusion  that 
upon  the  merits  of  the  controversy  the  verdict  of  the  jury 
or  the  judgment  of  the  court  ought  to  have  been  different. 

The  judgment  is  affirmed. 


City  of  Mattoon  v.  Bowles. 

1.  Aasignment  of  Errors — Abandonment. — Where  an  aUeged  error  of 
the  coiirt  in  giving  an  instruction  is  assij^ned  for  error,  but  no  specific 
objection  to  such  instruction  is  made  in  the  brief  of  the  party  comi)lain- 
ing,  nor  any  reference  to  such  instruction,  such  assignment  must  be 
considered  as  waived  or  abandoned. 

Memorandnm. — Tre^jpass  on  the  case.  Appeal  f!rom  a  judgment 
rendered  by  the  Circuit  Court  of  Cole^  County;  the  Hon.  Francis  M, 
Wright,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  May 
term  A.  D.  1892,  and  affirmed.     Opinion  filed  December  2,  1892. 

Emery  Andrews,  attorney  for  appellant. 
I.  B.  Craig,  attorney  for  appellee. 
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Opinion  by  the  Coukt. 

The  judgment  below  was  against  the  appellant  city  in  the 
sum  of  $150  for  damages  occasioned  to  the  premises  of  the 
appellee  by  water  caused  to  flow  thereon  wrongfully,  by 
reason  of  certain  ditches  constructed  by  the  city. 

Alleged  errors  of  the  couft  in  giving  instructions  to  the 
jury  in  behalf  of  the  appellee  is  assigned  for  error,  but  no 
specific  objection  to  such  instructions  or  any  of  them  is  made 
in  the  brief,  nor  does  the  brief  contain  anv  reference  to  such 
instructions.  Such  assignment  must  be  considered  waived  or 
abandoned.     Seaton  v.  Ruff,  29  111.  App.  235. 

The  only  grounds  for  reversal  presented  by  the  brief  of 
counsel  for  the  appellant  city  are,  (1)  that  the  appellee  pur- 
chased the  premises  in  question  after  the  ditijhes  had  been 
constructed,  with  full  knowledge  thereof,  and  is  for  that 
reason  estopped  from  claiming  or  recovering  damages;  (2) 
that  the  damages  allowed  are  excessive.  We  have  read  and 
carefully  considered  the  testimony,  and  while  it  is  conflict- 
ing, we  think  there  is  evidence,  if  accepted  by  the  jury,  as  it 
seems  to  have  been,  sufficient  to  sustain  the  view  that  the 
ditches  had  not  been  constructed  when  the  appellee  became 
interested  as  a  purchaser  in  the  premises.  ^Moreover,  it  ap- 
pears clearly  and  practically  without  denial  that  the  city 
deepened  the  ditches  after  the  appellee  became  the  owner  of 
the  lot,  and  thereby  materially  increased  the  flow  of  the  water, 
and  the  consequent  injury  to  the  lot. 

We  see  no  reason  under  the  evidence  to  regard  the  dam- 
ages as  excessive. 

The  judgment  must  be  and  is  affirmed. 


Consolidated  Tank  Line  Co.  y.  Collier  et  al. 

1.  Attachmenty  Garnishment  and  Interpleader  —  Non-resident  Liti- 
gants— Rights  of  Domestic  Creditors. — The  plaintiff,  a  corporation, 
under  the  laws  of  Ohio,  sued  out  an  attachment  from  the  Hancock 
County  Circuit  Court,  against  the  defendants,  who  were  residents  of 
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Iowa, and  summoned  a  numbar  of  p?r3ons  reading  in  Hmcock  County, 
as  garnishees,  who  answered,  admitting  certain  sums  due,  etc.  J.  F. 
Smith  interplea<led,  claiming  the  amounts  due  from  the  garnishees.  A 
demurrer  was  overruled  and  judgment  rendered  upon  the  plea  of  in- 
teq)loador.  It  api)eared  from  the  plea,  that  the  defendant,  by  instru- 
ments in  writing,  duly  executed,  acknowledged,  delivertnl  and  recorded, 
according  to  the  laws  of  Iowa,  had,  prior  to  suing  out  the  attachment, 
for  the  purfKwe  of  securiiig  certain  creditors,  transferred  their  propertj', 
including  the  debts  garnishiHl.  to  Mr.  Smith,  and  that,  before  the  writ 
issued,  he  had  taken  possession  of  the  merchandise  and  books  of  ac- 
counts, and  notified  the  garnished  debtors  of  his  rights  in  the  premises. 
Upon  appeal,  if  teas  held  that  the  laws  of  Iowa  governed  the  transaction, 
so  that,  if  legal  there,  it  is  legal  in  this  State,  unless  the  rights  of  do- 
mestic creditors  are  unfavorablv  afftH'ted. 

2.  Non-resident  Litigants — Resident  Garnishees — Rights  of  Creditor, 
— AVliore  the  [>laintitf  and  defendant  in  an  attachment  proceeding  are 
non-resident,  the  fact  that  persons  indebted  to  the  defendant,  and  sum- 
moned as  garnishees,  are  residents,  does  not  change  the  situation.  The 
riglit  to  colleijt  the  amounts  due  from  such  persons  as  debtors,  pertains 
to,  and  follows,  the  creditors,  and  the  situs  of  the  proi)erty  held  by  the 
creditor  is  the  residence  of  the  creditor. 

Moinorandnm. — Attachment  for  the  collection  of  a  debt.  Garnishee 
proct^ss  and  interpleader.  Appeal  from  the  Circuit  Court  of  Hancock 
County ;  the  Hon .  Charles  J.  Scofield,  Circuit  Judge,  presiding .  Heard 
in  tliis  court  at  the  May  term,  A.  D.  1892,  and  affirmed.  Opinion  filed 
December  2,  1892. 

Statement  of  the  Case. 

Prior  to  December  10,  1890,  the  co-partnership  of  Collier, 
Robertson  &  Ilambleton  was  enj^aged  in  business  in  Keokuk, 
Iowa.  While  so  engaged  sundry  persons,  residents  of 
Illinois,  became  indebted  to  them,  Avhich  indebtedness  was 
evidenced  by  open  accounts  in  the  books  of  said  firm.  On 
the  loth  day  of  December,  1890,  said  firm  of  Collier, 
Robertson  &  Ilambleton,  by  two  instruments  in  writing, 
transferred  to  J.  F.  Smith,  as  trustee, 'certain  personal 
])roperty  to  secure  to  tlie  beneficiaries  therein  named  sundry 
debts  due  and  owing  by  the  firm  of  Collier,  Robertson  & 
Ilambleton,  the  description  as  applied  to  choses  in  action 
in  the  first  conveyance  being  as  follows,  to- wit:  "  Also  all 
not(\s  and  accounts  belonging  to  the  grantors,  whether  in 
proci^ss  of  collection  or  not.     *    *    *    The  intention  being 
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to  convey  all  personal  property,  choses  in  action  of  the 
grantors,  as  fully  as  if  each  item  was  mentioned,  and  includ- 
ing all  books  of  account,  and  the  accounts  therein  con- 
tained; "  and  in  the  second  instrument  occurs  the  following : 

"  Also,  all  notes,  accounts,  account  books  and  accounts 
therein,  including  judgments  belonging  to  said  firm,  and 
including  all  the  property  in  and  about  said  premises  belong- 
ing to  the  grantors,  whether  named*  herein  or  not."  Each 
of  the  instruments  was,  on  the  day  of  its  execution,  filed 
for  record  in  Lee  County,  Iowa,  at  Keokuk. 

The  Consolidated  T^ink  Line  Company  had  not  only  con- 
structive notice  of  the  existence  of  said  instruments  as 
given  by  the  fact  of  recording,  but  also  had  actual  notice 
of  the  acknowledgment,  execution  and  delivery  of  same. 

Under  and  by  virtue  of  said  instruments,  and  under  and 
by  virtue  of  the  laws  of  the  State  of  Iowa,  there  was  trans- 
ferred and  set  over  unto  J.  F.  Smith,  as  trustee,  the  debts 
due  from  the  several  garnishees  in  this  case.  Under  the 
instruments  said  J.  F.  Smith,  as  trustee,  took  possession  of 
the  books  of  accounts  and  evidences  of  indebtedness  from 
the  several  garnishees,  and  prior  to  the  service  of  garnish- 
ment in  this  case  notified  each  of  the  several  garnishees 
that  the  several  sums  due  from  them  to  Collier,  Robertson 
&  Ilambleton  had  been  assigned  to  J.  F.  Smith,  trustee,  and 
that  he  was  entitled  to  receive  the  sums  due  from  them. 

Smith  accepted  the  trust  created  by  the  instruments,  and 
took  the  open  and  manual  possession  of  the  property,  and 
control  of  the  evidences  of  the  indebtedness  of  the  several 
garnishees  to  the  firm  of  Collier,  Robertson  &  Ilambleton. 
The  Consolidated  Tank  Line  Company  is  engaged  in  busi- 
ness in  the  city  of  Keokuk,  and  the  claim  sued  on  by  it 
grows  out  of  a  transaction  arising  in  the  State  of  Iowa. 
To  the  interplea,  the  Consolidated  Tank  Line  Company  filed 
a  demurrer,  which  was  overruled,  and  the  tank  line  com- 
pany prosecutes  an  appeal. 

Appellant's  Brief. 

The  mortsraires  were  not  recorded  in  Illinois.  There  was 
no  attempt  to  comply  with  the  laws  of  Illinois  in  that  re- 
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^ard.  A  lien  of  attacliment  on  personal  property  in 
Illinois  is  superior  to  a  lien  of  prior  unrecorded  mortgage. 
Green  v.  Van  Buskirk,  7  Wall.  (U.  S.)  139. 

Execution  lien  is  su])erior  to  lien  of  chattel  mortgage 
acknowledged  before  justice  of  the  peace  out  of  mortga- 
gor's precinct  and  not  recorded.  Stephenson  v.  Browning, 
48  111.  78. 

"  Mortgages  must  be  recorded  in  the  county  where  the 
mortsfaffees  reside,  if  thev  reside  in  the  State:  if  thev 
do  not  reside  in  the  State,  then  tliev  must  be  recortled  in 
the  county  where  the  property  is  situated."  Jones  on 
Chattel  Mortgages,  Sec.  252. 

The  property  in  question  was  in  Illinois,  and  the  mort- 
gages not  being  recorded  here,  we  submit  that  they  are  not 
good  as  against  api^ellants. 

Actual  notice  does  not  relieve  from  the  duty  to  record 
mortgage  to  make  a  valid  lien.  Actual  notice  makes  no 
difference.  Porter  v.  Dement,  35  111.  478;  Sage  v.  Brown- 
ing, 51  111.  217;  Self  v.  Sanford,  4  Brad.  328. 

A  debtor  is  only  allowed  to  ])lace  his  property  beyond 
the  reach  of  his  creditors  by  making  a  general  assignment 
of  all  his  property,  when  he  does  so  for  the  benefit  of  the 
creditors,  by  devoting  it  fairly  to  the  payment  of  his  debts, 
and  not  with  a  view  to  his  own  advantiige.  Gardner  et  al. 
V.  Commercial  Nat.  Bank,  95  111.  306;  Kesbitt  et  al.  v. 
Digby  et  al.,  13  111.  387;  Phelps  et  al.  v.  Curts  et  al.,  80  111. 
113;  Hardin  v.  Osborne,  60  111.  93. 

In  New  York,  and  in  most,  if  not  all,  of  the  United  States, 
it  has  been  held  that  the  title  acquired  under  foreign  bank- 
rupt or  insolvent  proceedings,  will  not  prevail  against  the 
rights  of  attachment  creditors,  where  the  property  is  situ- 
ated. Bishop  on  Insolvent  Debtors,  Sec.  236;  Harrison  v. 
Sterry,  5  Cranch(U.  S.),  289;  Ogdenv.  Saunders,  12  .Wheat. 
(U.  S.)  213;  Pleastoro  v.  Abraham,  1  Paige  (K  Y.),  236; 
Holmes  v.  Remsen,  20  Johns.  (S.  Y.)  229;  Hoyt  v.  Thomp- 
son, 5  N.  Y.  (1  Seld.)  320;  Alyt  v.  Thompson,  Ex.,  19  N".  Y. 
22(>;  Kelly  v.  Crapo,  5  N.  Y.,  16  Wall.  (U.  S.)  610;  Osborn 
V.  Adams,' 18  Pick.  (Mass.)  245;  2  Kent's  Com.  405-408. 
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Craig,  McCrary  &  Craio,  and  Sharp  &  Berry  Bros., 
attorneys  for  appellant. 

Appellees'  Brief. 

The  laws  of  Iowa  determine  the  validity  of  the  instru- 
ments and  their  execution.  It  is  alleged,  in  the  plea,  that 
said  instruments  were  made  in  all  respects  in  conformity 
with  the  laws  of  Iowa,  and  that  they  were  duly  acknowl- 
edged and  delivered  and  recorded,  in  accordance  with  the 
laws  of  said  State. 

This  allegation  is  admitted  by  the  demurrer,  and  hence,  if 
the  laws  of  Iowa  control,  is  conclusive  against  appellant's 
theory  that  the  instruments  are  invalid,  because,  if  properly 
executed  and  valid  in  Iowa,  they  are  valid  anywhere.  Lip- 
man  V.  Link,  20  111.  App.  361. 

All  parties  to  this  controversy  were  engaged  in  business 
in  the  city  of  Keokuk,  Iowa,  at  the  time  of  the  execu- 
tion of  the  instruments  in  controversy.  There  are  no  resi- 
dents or  citizens  of  the  State  of  Illinois,  whose  rights 
are  to  be  passed  upon  by  this  court.  We  therefore  contend 
that  the  validity  of  the  transfer  is  to  be  governed  by  the  law 
of  the  place  where  same  was  executed.  The  Supreme  Court 
of  Illinois  has  recently  had  occasion  to  construe  this  ques- 
tion. The  case  of  Ileyer  v.  Alexander,  108  111.  385,  held 
that  foreign  assignments  had  no  extra-territorial  effects  as 
to  the  claim  of  resident  debtors  of  the  State  of  Illinois. 
The  case  of  May  v.  First  National  Bank,  122  111.  551,  held 
that  foreign  assignments,  so  long  as  the  same  did  not  inter- 
fere with  the  rights  of  resident  creditors  of  Illinois,  would  be 
recognized  and  sustained  by  the  courts  of  Illinois  and  would 
be  governed  by  the  laws  of  the  place  where  they  were 
executed.  See  also  Chafee  v.  Fourth  National  Bank,  71 
Maine  514,  as  foUows :  "  The  true  rule  of  law  and  publio 
policy  is  this  :  That  a  voluntary  assignment  made  abroad 
inconsistent  in  substantial  respects  with  our  statute,  should 
not  be  put  in  execution  here,  to  the  detriment  of  our  citizens, 
but  that  for  all  other  purposes,  if  valid  by  the  lex  loc%  it 
should  be  carried  fully  into  effect."     See  also  Guillander  v. 


534  Appellate  Courts  of  Illinois. 

Vol.  48.]  Consolidated  Tank  Line  Co.  v.  Collier. 

* 

Howell,  35  K  Y.  657;  Woodward  v.  Brooks,  128  111.  224; 
Caskie  v.  Webster,  2  Wall.,  Jr.,  131;  Lipinan  v.  Link,  20  III. 
App.  361;  Smith  etal.  v.  Whitaker  et  al.,  23  111.  367;  Juilli- 
ard  &  Co.  v.  May,  130  III.  87. 

James  C.  Davis,  F.  T.  IlranES  and  O'Haba,  Soofield  & 
Habtzell,  attorneys  for  appellees. 

Opinion  by  the  Coubt. 

The  appellant,  a  corporation  under  the  laws  of  the  State 
of  Ohio,  sued  out  of  the  Circuit  Court  of  Hancock  County  a 
writ  of  attachment  against  Collier,  Eobertson  &  Hamble- 
ton,  a  partnership  doing  business  in  and  resident  of  the 
State  of  Iowa. 

A  large  number  of  persons  residing  within  the  said  county 
of  Hancock  being  indebted  to  said  Collier,  Robertson  & 
Ilambleton  were  summoned  as  garnishees  and  filed  answers 
admitting  certain  sums  due,  etc.,  etc. 

At  the  proper  stage  in  the  proceedings  J.  F.  Smith  was 
allowed  to  interplead,  claiming  the  right  to  the  money  due 
from  said  garnishees.  A  demurrer  was  interposed  by  appel- 
lant to  the  interplea  so  filed  by  said  Smith,  and  Tvas  over- 
ruled. Judgment  was  rendered  accordingly,  from  which 
the  present  appeal  is  prosecuted.  It  appears  from  the  aver- 
ments of  the  plea  that  Collier,  Robertson  &  Ilambleton,  by 
two  instruments  in  writing,  transferred  their  stock  of  mer- 
chandise, situate  in  Keokuk,  Iowa,  and  all  their  bills  receiv- 
able, including  the  several  debts  involved  in  this  case,  to  the 
said  J.  F.  Smith  prior  to  the  suing  out  of  said  writ  of 
attachment,  and  that  Smith,  before  the  writ  issued,  took 
possession  of  the  merchandise  and  of  the  books  of  account, 
and  that  he  notified  the  various  debtors  of  the  firm,  includ- 
ing the  said  garnishees  ,of  his  rights  in  the  premises. 

The  instruments  thus  executed  were  for  the  purpose  of 
securing  certain  creditors  therein  named.  It  is  averred  in 
the  plea  that  they  were  duly  executed,  acknowledged,  deliv- 
ered and  recorded  in  accordance  with  the  laws  of  the  State 
of  Iowa,  and  were  efficient  for  the  purpose  designed. 
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At  least,  we  lliink  the  averments  are  in  substance  to  that 
effect.  If  so,  then  the  law  of  Iowa  will  govern  the  transac- 
tion, so  that  if  legal  there  it  will  be  legal  here,  unless  the 
rights  of  domestic  creditors  would  be  unfavorably  affected. 
Lipman  v.  Link,  20  Bradw.  359;  Woodward  v.  Brooks,  128 
111.  224. 

The  fact  that  the  garnishees  reside  in  this  State  does  not 
change  the  situation.  The  right  to  collect  the  sum  due  from 
the  debtor  pertains  to,  and  follows  the  creditors,  and  the 
siUis  of  the  proj)erty  thus  held  by  the  creditor  is  the  resi- 
dence of  the  creditor.  2  Kent,  429;  Cooper  v.  Beers,  143 
111.  25,  opinion  filed  at  Springfield,  November,  1892. 

Much  argument  has  been  made  as  to  whether  it  is  really 
well  pleaded  that  the  transfer  was  valid  under  the  law  of 
Iowa,  but  we  deem  it  unnecessary  to  follow  the  discussion. 

Whether  so  valid  or  not,  there  was  an  equitable  assigh- 
ment  of  the  choses  in  action,  and  there  was  notice  to  appel- 
lant as  well  as  to  the  garnishees.  Such  equitable  assign- 
ment will  be  protected  in  this  State  in  garnishee  proceed- 
ings. Ilodson  V.  McConnel,  12  111.  170;  Carr  v.  Waugh,  28 
111.  418. 

AVe  find  no  error  in  the  record,  and  the  judgment  will  be 
affirmed. 


Phenix  Insurance  Co.  v.  Woland* 

1.  Verdict  Against  the  Preponderance  of  the  Evidence, — Where  the 
evidence  is  conflicting,  and  the  jury  choose  to  accept  the  version  of  one 
party,  the  court  wiU  not  ordinarily  reverse  the  -finding. 

2.  Instructions — Repetition. — It  is  not  error  to  refuse  an  instruction 
the  substance  of  which  is  contained  in  other  instructions  given  for  the 
same  party. 

Memorandum. — Action  upon  a  promissory  note.  Appeal  from  the 
Circuit  CJourt  of  Logan  County;  the  Hon.  George  W.  Herdman,  Cir- 
cuit Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D.  1892, 
and  affirmed.    Opinion  filed  December  2,  1892. 

The  opinion  states  the  case. 
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S.  L.  Wallace,  attorney  for  appellant. 
E.  D.  Blinn,  attorney  for  appellee. 

Opinion  by  the  Court. 

This  suit  was  on  a  note  for  $14.50,  given  by  appellee  to 
apiKjIlant,  commenced  before  a  justice  of  tlie  peace  and  re- 
moved by  a])peal  to  the  Circuit  Court,  where,  upon  a  trial  by 
jury,  there  was  a  verdict  for  appellee.  The  Circuit  Court 
denied  a  motion  for  new  trial  and  rendered  judgment  for 
costs  against  the  appellant. 

It  is  urged,  mainly,  by  counsel  for  the  appellant,  that  the 
finding  of  the  jury  is  against  the  preponderance  of  the  evi- 
dence. The  defense  was  a  failure  of  consideration;  and  the 
evidence  was  certainly  very  much  in  conflict.  The  jury 
chose  to  accept  the  version  of  the  appellee,  and  we  are  not 
able  to  say  that  they  were  without  warrant  in  so  doing. 

It  is  needless  to  enter  into  a  statement  of  the  testimony 
or  to  discuss  it  in  detail.  We  can  not,  in  our  opinion,  reverse 
the  judgment  on  this  ground. 

It  is  assigned  as  error  that  the  court  refused  to  give  in- 
structions Nos.  5  and  6  asked  by  appellant.  We  think  these 
instructions  did  not  fully  or  perfectly  state  the  facts  in  con- 
trovei'sy  and  for  that  reason  might  have  been  refused,  and 
further,  that  all  there  is  in  them  which  appellant  was  entitled 
to  was  embraced  in  the  fourth  instruction  that  was  given. 
We  think  there  was  no  error  in  the  instructions  given  for 
appellee  and  that  upon  the  whole  case  there  is  no  occasion 
to  interfere  with  the  judgment  of  the  Circuit  Court,  which  is 
therefore  aflinned. 


Trustees  of  the  Permanent  Fund  of  the  Illinois  Chris- 
tian Missionary  Conyention  y.  T.  N.  Hall^ 
Admr.  de  bonis  uon. 

1.     Gifts — Causa  Mortis  and  Inter  Vivos. — A  gift  inter  tmx)8  is  only 
enforced  when  it  is  a  completed  gift.  The  donor  must  relinquish  absolutely 
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and  irrevocably  present  and  future  dominion  and  power  over  the  sub- 
iect-matter  of  such  gift.  Ti'ue,  the  delivery  ipay  be  in  escrow  to  vest 
upon  the  happening  of  such  an  event,  but  this  contingency  must  not  be 
at  the  mere  will  or  pleasure  of  the  donor.  If  such  a  gift  is  not  com- 
pleted during  the  lifetime  of  the  donor,  his  death  revokes  the  part  which 
has  been  performed. 

2.  Gifta  Inter  Vivos — Promissory  Note — Consideration,— John  O. 
Bolin,  a  man  of  a  religious  turn  of  mind,  conferred  with  the  oflficers  and 
members  of  the  board  of  trustees  of  the  Illinois  Christian  Missionary 
Convention,  relative  to  making  a  provision  for  the  institution.  About 
January,  1886,  he  went  to  J.  W.  Boren,  and  handed  him  certain  papers 
and  said  to  him,  ** '  Squire,  if  anything  happens  to  me,  mail  these  letters.'* 
Onn  of  them  was  directed  to  A.  McLean,  and  stamped.  The  otliers 
were  all  inside  of  a  blank  envelope.  Mr.  Bolin  said  to  Boren,  "Inside, 
the  blank  one,  will  tell  you  what  to  do."  Mr.  Boren  took  the  lettere, 
wrote  across  them  the  name  of  John  O.  Bolin,  and  said  to  liim,  "If 
anything  happens  to  me,  these  belong  to  you."  In  January,  1889,  Bolin 
died.  Boren  mailed  the  letter  directed  to  A.  McLean  to  him.  It  con- 
tained a  note  for  two  thousand  dollars.  On  opening  the  blank  envel- 
ope, among  others,  was  another  envelope  directed  to  N .  S.  Haj^nes,  evan- 
gelist, etc. ,  properly  directed  and  stamped.  This  letter  Boren  mailed, 
and  it  was  received  by  Mr.  Haynes,  and  contained  a  note  for  twd  tliou- 
sand  dollars,  of  which  the  following  is  a  copy: 

$2,000.  Milton,  Pike  C*j. ,  lU . 

Ten  years  after  date  I  promise  to  pay  to  the  trustees  of  the  i>erma- 
nent  fund  of  the  Illinois  Christian  Missionary  Convention  two  thousand 
dollars,  (;^.000)  without  interest,  for  such  fimd,  and  in  consideration  of 
one  dollar  ($1)  and  other  valuable  consideratio  ns,  I  hereby  agree  in  the 
event  of  my  death  before  the  maturity  of  this  note,  said  note  shall  in  that 
case  become  absolutely  due  and  payable. 

J.  O.  Bolin. 

Edward  N.  French  was  appointed  administrator  of  the  estate,  and  the 
trustees  commenced  suit  against  him.  He  pleaded  general  issue  and  want 
of  consideration.  A  trial  was  had  before  the  court.  Upon  the  hearing 
of  the  case  the  court  gave  judgment  against  the  plaintiff  for  casts,  hold- 
ing tliat  the  note  was  never  delivered,  and  was  without  consideration. 
Upon  appeal  it  was  held  that  the  judgment  of  the  Circuit  Court  was 
correct. 

3.  Oifts — Causa  Mortis  and  Inter  Vivos  and  Otherwise. — The  experi- 
ence of  ages  has  demonstrated  the  wisdom  and  the  necessity  of  guarding 
such  bequests  or  gifts  of  property  against  fraud,  und*?r  influence  and 
imposition.  All  the  States  of  our  Union  have  statutes  designed  to  supply 
such  safeguards.  If  a  person  desires  to  make  a  solemn  disposition  of  his 
property  to  take  effect  only  after  his  death,  yet  leaving  him,  so  long  as 
he  may  live,  fully  empowered  to  change  such  disposition,  or  to  apply  its 
subject-matter  to  his  own  use  or  to  any  other  purpose,  he  must  do  so  by 
a  will,  in  strict  conformity  with  tlie  statutory  enactments  regulating 
such  bequests. 
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Itfeiiiorandiim. — Action  upon  a  promissory  note.  Appeal  from  a  judg- 
ment rendered  by  the  Circuit  Court  of  Pike  County;  the  Hon.  Oscar  P. 
BONNEY,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
A.  D.  1892,  and  at&rmed.     Opinion  filed  December  2,  1892. 

Statement  of  the  Case  by  the  Coubt. 

It  appears  from  the  evidence  that  in  January,  1885,  or 
1880,  the  deceased,  John  O.  Bolin,  came  to  the  office  of 
John  W.  Boren,  and  handed  him  two  envelopes,  saying  at 
the  same  time,  " '  Squire,  if  anything  should  happen,  mail 
these  letters."  One  of  tliese  envelopes  was  addressed  to  A. 
McLean,  secretary  of  the  Foreign  Christian  Missionary  So- 
ciety, and  the  other  one  ^vas  blank.  Bolin  said  further : 
"  Inside,  the  blank  one  will  tell  you  what  to  do."  Boren  took 
the  two  envelopes  and  placed  them  in  a  large  envelo}>e,  and 
sealed  it,  and  wrote  Mr.  Bolin's  name  across  it.  Mr.  Bolin 
looked  on  while  his  name  was  being  written  across  the  en- 
velope, and  at  the  same  time  Boren  said  to  him,  "  If  any- 
thing happens  to  me,  this  is  yours."  After  this  no  mention 
of  the  matter  was  ever  made  by  either  of  these  parties  to 
the  other. 

Shortly  prior  to  the  death  of  Mr.  Bolin,  which  occurred 
on  January  15,  1889,  Mr.  Boren  called  on  him,  and  asked 
him  if  there  was  anything  he  could  do  for  him  in  the  way 
of  business,  and  he  replied,  "Nothing;  everything  is  all 
right."  In  this  conversation  no  mention  was  made  of  the 
notes.  Immediately  after  Mr.  Bolin's  death,  Boren  opened 
the  envelope  which  he  addressed  to  Mr.  Bolin,  and  also  the 
blank  envelope  which  it  contained,  and  found  that  the 
blank  envelope  contained  five  envelopes,  sealed  and  stamped, 
and  addressed  to  the  following  parties :  One  to  Miss  Callie 
Buckhart,  H olden.  Mo.;  one  to  N,  S.  Haynes,  correspond- 
ing secretary  of  the  permanent  fund  of  the  Illinois 
Christian  Missionary  Convention;  one  to  the  treasurer  of 
the  Eureka  College;  one  to  J  W.  Boren,  and  one  to  the 
deacons  of  the  Christian  Church,  of  Milton.  Boren  mailed 
or  delivered  all  of  these  envelopes,  including  the  one  to  A. 
McLean,  at  once.  The  envelope  directed  to  McLean  con- 
tained two  notes,  one  of  which  is  the  note  sued  on  in  the 
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case  of  the  Foreign  Christian  Missionary  society  against 
appellee,  and  the  other  was  a  similar  note  for  the  sum  of 
§1,000,  payable  to  the  Christian  Woman's  Board  of  Mis- 
sions. The  envelope  addressed  to  N.  S.  Haynes  contained 
the  note  sued  on  in  this  case  without  any  note  or  letter  of 
explanation.  The  note  was  written  upon  a  blank  form 
sent  by  Mr.  McLean  to  Mr.  Bolin  by  mail,  at  the  request  of 
the  latter.    The  note  is  as  f olows : 

Milton,  Pike  Co.,  III.,  August  24,  1884. 
Ten  years  after  date  I  promise  to  pay  to  the  trustees  of 
the  permanent  fund  of  the  Illinois  Christian  Missionary 
Convention,  two  thousand  dollars  ($2,000),  without  interest, 
for  said  fund,  in  consideration  of  one  dollar  ($1)  and  other 
valuable  consideration.  I  herebv  afj:ree  that  in  the  event  of 
my  death  before  the  maturity  of  this  note,  said  note  shall 
then  in  that  case  become  absolutely  due  and  payable. 

(Signed)    J.  O.  Bolin. 

At  one  time,  when  in  attendance  upon  an  annual  meet- 
ing of  the  appellant  convention,  held  at  Eureka,  Illinois,  Mr. 
Bolin  said  to  Mr.  Haynes,  then  a  member  of  appellant's  ex- 
ecutive board,  that  his  health  was  not  good,  and  he  might 
not  live  long,  and  he  desired  to  arrange  his  affairs  soon,  and 
that  he  had  visited  Eureka  for  the  special  purpose  of  con- 
ferring with  him  (Haynes)  relative  to  the  disposition  of  his 
property.  Haynes  suggested  that  he  first  provide  for  his 
Avife.  Bolin  replied  that  he  had  fully  arranged  in  his  mind 
as  to  that;  that  his  wife  would  be  amply  provided  for,  and 
that  he  thought  he  ought  to  devote  about  $6,000  to  Chris- 
tian work.  Haynes  suggested  that  Eureka  College  and  the 
appellant  convention  were  commendable  organizations,  and 
worthy  his  consideration,  and  suggested  that  $4,000  donated 
to  the  college,  and  $2,000  to  the  missionary  convention 
Avould  be  worthily  bestowed.  Bolin  and  Haynes  had  fur- 
ther conversation,  but  Mr.  Haynes  was  unable  to  recall  it  in 
detail,  but  said  it  was  about  a  will  making  bequests. 

Neither  Haynes  nor  McLean  nor  any  other  ])erson  con- 
nected with  either  of  the  missionary  societies,  or  the  api)el- 
lant  convention,  knew  of  the  existence  of  the  notes  until 
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they  were  received  from  Bolin  through  the  mails.  It  does 
not  appear  that  tlie  appellant  convention  or  either  mission- 
ary society  incurred  liability,  or  expended  any  moneys  upon 
the  faith  of  a  donation  from  Bolin,  but  such  organizations 
were  then  each  engaged  in  the  beneficent  work  for  which 
they  were  created,  and  were  relying  for  funds  wherewith 
to  carry  on  the  work,  upon  donations,  which  it  was  expected 
would,  from  time  to  time,  without  their  knowledge  or 
solicitation,  be  made  and  bestowed  upon  them. 

The  case  was,  upon  these  facts,  submitted  to  the  court 
without  the  intervention  of  a  jury,  and  the  finding  and 
judgment  being  adverse  to  the  appellant,  the  record  was 
brought  here  by  apjxjal  for  review. 

Appellants'  Brief. 

While  the  rule  of  law  is  that  a  note  or  bill  is  not  the 
subject  of  a  gift  inter  vivos  by  the  maker,  an  exception  is 
often  made  in  favor  of  notes  by  wa}''  of  subscription  for  the 
endowment  or  other  aid  of  public  charities,  religious  socie- 
ties or  educational  institutions.  Randolph  on  Commercial 
Paper,  Vol.  2,  Sec.  455. 

A  note  for  a  gift  to  the  trustees  of  an  or|)lian  school 
having  authority  to  receive  funds  and  apply  them  to  the 
charitable  uses  contemplated,  has  been  held  to  be  valid  and 
binding  on  the  maker.  2  Randolph  on  Commercial  Pai)er, 
Sec.  455;  Trustees  of  Orphan  School  v.  Fleming,  10  Bush. 
(Ky.)  234;  Collier  v.  Baptist  Education  Society,  8  B.  Mon. 
(Ky.)68. 

The  accomplishment  of  the  object  of  an  educational  insti- 
tution is  a  sujficient  consideration  for  the  note  given  it. 
2  Randolph  on  Commercial  Pai>er,  Sec.  455;  Roche  v. 
Roanoke  Seminary,  56  Ind.  198 ;  Wefeleyan  Seminary-  v. 
Fisher,  4  Mich.  515. 

The  fact  that  the  purpose  for  which  subscriptions  to  a 
charitable  fund  was  made,  are  being  executed,  forms  a 
suiRcient  consideration  for  the  subscriber's  note.  2  Ran- 
dolph on  Commercial  Paper,  Sec.  455 ;  Amherst  Acdy.  v. 
Cowls,  6  Pick.  (Mass.)  427 ;  Simpson  College  v.  Bryan,  50 
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Iowa,  293 ;  Koberts  v.  Cobb,  31  Ilun  (N.  Y.),  150;  George  v. 
Harris,  4  N.  H.  533. 

A  promissory  note  given  in  payment  of  a  subscription  or 
to  specify  a  promise  of  subscription  is  a  valuable  considera- 
tion. Vierling  v.  Horton,  27  111.  App.  264;  Robertson 
V.  March  et  al.,  3  Scam.  (111.)  198;  Cross  v.  Pinckneyville 
Mill  Co.,  17  111.  54;  T.  &  P.  R.  R.  Co.  v.  McNeely,  Adm., 
etc.,  21  111.  71 ;  Pryor  et  al.  v.  Cain,  25  111.  292 ;  Griswold 
v.  Board  of  Trustees,  etc.,  20  111.  41 ;  McClure  v.  Wilson,  43 
111.  850 ;  Trustees  of  Ken.  Bap.  Educational  Soc.  v.  Carter, 
72  111.  247 ;  Whitsitt  v.  Trustees  of  Pre-emption  Presby- 
terian Church,  110  111.  131 ;  Johnston  v.  Ewing  Female 
Seminary,  35  111.  518;  Willard  v.  Trustees,  etc.,  00  111.  55. 

While  delivery  is  essential  to  the  validity  of  a  promissory 
note,  a  delivery  may  be  made  to  one  person  for  another  or 
for  several  others.  2  Randolph  on  Commercial  Paper,  Sec. 
807;  Borneman  v.  Sidlinger,  15  Me.  429. 

And  the  intended  donee  may  afterward  recover  it  from 
such  depositary.  Coutant  v.  Schuyler,  1  Paige  (N.  Y.),  316; 
Wells  V.  Tucker,  3  Binney  (Penn.),  300. 

The  delivery  to  the  intended  donee  by  the  intermediate 
holder  of  the  promissory  note  may  be  made  after  the  givers 
death,  and  such  a  gift  may  be  even  handed  back  to  tlie  donor 
to  keep,  and  to  collect  for  the  donee.  2  Randolph  on  Com- 
mercial Paper,  Sees.  807,  808;  Sessions  v.  MoselcA^,  4  Cush. 
(Mass.)  87;  Grover  v.  Grover,  24  Pick.  (Mass.)  201;  South- 
erland  v.  Southerland,  5  Bush  (Ky.),  591. 

A  bill  or  note,  as  well  as  a  deed,  may  be  delivered  as  an 
escrow,  that  is,  to  a  third  person,  and  held  until  a  certain 
event  happens  or  conditions  are  complied  with,  and  the  liabil- 
ity of  the  party  commences  then  as  soon  as  the  event  hap- 
pens, or  the  conditions  are  fulfilled,  and  without  actual  de- 
livery by  the  depositary  to  the  promisee.  And  it  mattei^s 
not  that  the  actual  delivery  is  not  designed  to  take  place 
until  after  the  death  of  the  promisor.  The  instrument, 
whether  negotiable  or  otherwise,  is  nevertheless  valid. 
Daniel  on  Negotiable  Instruments,  Sec.  08;  Couch  v. 
Meeker,   2  Conn.  302;  1  Parsons,  N.  &  B.,  51;  Taylor  v. 
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Thomas,  13  Kan.  217;  Giddings  v.  Giddings,  Adm'r,  51  Vt. 
227;  Belden  v.  Carter,  4  Day  (Conn.),  66;  1  Randolph  on 
Commercial  Paper,  Sees.  223,  227;  also  Seavey  v.  Seavey, 
30  111.  App.  041;  Stone  v.  Ilackett,  12  Gray  (Mass.),  227; 
Martin  v.  Funk,  75  N.  Y.  134;  Minor  v.  Rogers,  40  Conn. 
512;  Smith  v.  Ossipee  Savings  Bk.,  9  Atl.  Rep.  (N.  II.)  972; 
Gerrish  v.  K ew  Bedford  Inst.,  128  Mass.  150;  Forbes,  Adm'r, 
V.  Jason,  Adm'x,  6  Brad.  395. 

Where  money,  personal  property  or  notes  are  delivered  to 
one  person  as  a  gift  to  another,  to  be  delivered  in  the  future, 
it  is  unnecessary  to  the  validity  of  the  gift  that  the  donee 
should  assent  thereto.  In  such  cases  the  assent  will  be  pre- 
sumed. Giddings  v.  Giddings,  51  Vt.  227;  Stone  v.  Ilack- 
ett, 12  Gray  (Mass.),  227;  Seavey  v.  Seavey,  30  111.  App.  041. 

A.  G.  Crawford,  attorney  for  appellants. 

Appellee's  Brief. 

Delivery  is  essential  to  the  validity  of  every  gift,  and  not 
even  a  court  of  equity  will  interfere  to  enforce  a  merely  in- 
tended or  promised  gift.  1  Parsons  on  Contracts,  234, 
and  cases  cited;  Bishop  on  Contracts,  Sec.  82,  and  cases 
cited;  People  v.  Johnson,  14  111.  342;  Am.  &  Eng.  Enc. 
of  Law,  Vol.  8,  p.  1314  and  cases  cited.  Delivery  is  neces- 
sary to  perfect  a  promissory  note.  Story  on  Promissory 
Notes,  Sec.  9;  1  Randolph  on  Commercial  Paper,  Sec.  216; 
Parsons  on  Notes  and  Bills,  Sec.  7,  p.  .48;  Tiedeman  on  Com- 
mercial Paper,  Sec.  34;  Pearson  v.  Pearson,  7  Johng.  (X. 
Y.)  26;  2  Am.  &  Eng.  Enc.  of  Law,  242. 

A  donor's  own  note  can  not  be  the  subject  of  a  donatio 
cavsa  mortis.  3  Redfield  on  Wills,  336;  Vol.  1,  Parsons  on 
Notes  and  Bills,  179,  and  Vol.  2,  55;  Tiedeman  on  Com- 
mercial Paper,  Sec.  160;  1  Woemer's  Am.  Law  of  Admin- 
istration, Sec.  59;  Bowers  v.  Ilurd,  10  Alass.  427;  Parish  v." 
Stone,  14  Pick.  (Mass.)  198;  8  Am.  &  Eng.  Enc.  of  Law, 
1343. 

To  constitute  a  gift  i7\ter  vivos  there  must  be  a  gift  ab- 
solute and  irrevocable,  without  any  reference  to  its  taking 
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effect  at  some  future  |>eriod.  The  donor  must  deliver  the 
property  and  part  with  all  present  and  future  dominion 
over  it.  Koberts  v.  Draper,  18  111.  App.  157;  Dale  v. 
Lincoln,  31  Me.  422;  Northrup  v.  Hale,  73  Id.  60;  Robin- 
son v.  Ring,  72  Id.  IIO;  Grover  v.  Grover,  24  Pick.  (Mass). 
201;  Jackson  v.  23d  St.  Ry.,  88  N.  Y.  520;  Richardson  v. 
Iladsall,  106  111.  470;  Selleck  v.  Selleck,  107  111.  389. 

A  gift  in  the  nature  of  a  testamentary  bequest  can  only 
become  ojierative  when  executed  by  the  donor  in  writing  in 
conformity  with  the  statute  of  wills.  3  Redfield  on  Wills, 
348;  Forbes  v.  Williams,  15  111.  App.  305;  1  Woerner's  Am. 
Law  of  Administration,  Sec.  63. 

If  a  party  delivers  his  ovm  promissory  note  as  a  gift,  it 
is  but  a  promise  to  pay  a  sum  certain  at  a  future  day;  and 
such  promise  can  not  be  enforced  either  in  law  or  equity. 
It  can  not  be  enforced  against  the  maker  during  his  life, 
and  after  his  death  his  representatives  can  defend  against  it 
on  the  ground  of  no  consideration.  Blanchard  v.  William- 
son, 70  111.  047;  Arnold  v.  Franklin,  3  ill.  App.  141;  Forbes 
V.  Williams,  15  Brad.  305;  Williams  v.  Forbes,  114  111.  107; 
2  Kent's  Com.  438;  Am.  &  Eng.  Enc.  of  Law,  1320,  and 
cases  cited. 

The  only  exception  to  the  above  rule  is  wiiere  notes  are 
given  by  way  of  voluntary  subscri])tion  to  raise  a  fund  or 
promote  an  object;  and  even  then  they  are  open  to  the 
defense  of  a  w^ant  of  consideration,  unless  money  has  been 
expended  or  liabilities  incurred  which,  by  legal  necessity, 
must  cause  loss  or  injury  to  the  person  so  expending  money 
or  incurring  liability  if  the  notes  are  not  paid.  1  Parsons 
on  Notes  and  Bills,  202;  1  Parsons  on  Contracts,  453;  Tiede- 
man  on  Commercial  Paper,  Sec.  101;  Simpson  Cen.  College 
V.  Tuttle,  71  Iowa,  596. 

Our.  own  courts  have  repeatedly  held  that  the  promise 
in  such  cases  stands  as  a  mere  offer,  and  may,  by  necessary 
consequence,  be  revoked  at  any  time  before  it  is  acted  upon, 
and  the  death  of  the  promisor  before  the  offer  is  acted 
upon  is  a  revocation  of  the  offer.  McClure  v.  Wilson,  43 
111.  356;  Trustee  v.  Garvey,  53  111.  401;  Baptist  Ed.  Society 
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V.  Carter,  72  111.  247;  Pratt,  Adm'x,  v.  Trustees,  etc.,  93  111. 
475;  Beach  v.  M.  E.  Church,  96  111.  177. 

H.  D.  L.  Grigsdy  and  IIabry  IIigbee,  attorneys  for  appel- 
lee. 

Oplvion  by  the  Court. 

When  the  deceased  deposited  the  note  with  Mr.  Boren, 
he  was  under  no  apprehension  of  death  other  than  that 
general  expectancy  of  dissolution,  soon  to  occur  in  the 
course  of  nature,  which  all  persons  of  his  age  so  reasonably 
entertain.  In  his  case,  perhaps,  this  general  ex])ectation  of 
death  was  aroused  and  quickened  by  his  failing  health. 
Otherwise,  he  was  in  no  fear  of  death,  immediate  or  re- 
mote. Gifts,  made  under  such  circumstances,  can  not  be 
regarded  as  (hmatlo  causa  mortis.  2  Blackstone  Com.  514; 
Story  Eq.  Juris.  Sec.  G07  a. 

A  gift  inhr  vivos  is  only  enforced  when  it  is  a  completed 
gift.  The  donor  must  relinquish,  absolutely  arid  irrev- 
ocably, present  and  future  dominion  and  power  over  the 
subject-matter  of  such  a  gift.  True,  the  delivery  may  be 
in  escrow,  to  vest  upon  the  happaning  of  an  event,  but  this 
contingency  must  not  be  at  the  mere  will  or  pleasure  of  the 
donor.  His  dominion  and  right  of  control  must  cease  be- 
fore such  a  gift  becomes  absolute  and  fixed,  so  that  it  may 
be  enforced  at  law.  Jaclison  v.  Railway  Co.,  88  N.  Y.  520; 
8th  Am.  and  Eng.  Ency.  of  Law,  page  1313. 

If  such  a  gift  is  not  completed  during  the  lifetime  of  the 
donor,  his  death  revokes  the  part  which  has  been  performed. 
8  Am.  and  Eng.  Ency.  supra. 

The  decedent  procured  from  the  appellant  convention,  a 
blank  form  for  a  note,  for  the  payment  of  money  to  it. 
This  he  signed,  but  instead  of  delivering  it  to  the  appellant, 
as  a  binding  obligation,  he  deposited  it  with  one  who  was  to 
act  for  him^  and  retain  it  during  his  lifetime.  Manifestly, 
he  intended  to  keep  the  note  within  his  own  control,  so  that 
he  could  repossess  himself  of  it,  if  he  chose  so  to  do.  To 
our  mind,  it  clearly  appears,  from  the  evidence,  that  the 
deceased  did  not  intend  to  irrevocably  invest  the  ap].)ellant 
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with  legal'  power  to  enforce  against  him  payment  of  the 
sum  of  money  mentioned  in  the  note.  He  did  not  know 
but  that  his  life  might  be  prolonged,  or,  for  other  reasons, 
he  might  need,  or  prefer  to  otherwise  apply  and  ap])ro- 
priate,  his  means.  At  any  rate,  he  did  not  choose  to  bind 
himself  absolutely  to  pay  it  to  the  appellant  during  his  life- 
time,    lie  left  the  gift  incomplete. 

It  is  insisted,  however,  that  the  evidence  conclusively 
shows  that  he  did  intend  to  bestow  the  money.npon  the  ap- 
l>ellant,  after  his  death,  and  that  he  executed  tlie  note  and 
delivered  it  to  Mr.  Boren,  with  instructions  to  deliver  it  to 
the  appellant  after  his  death,  for  the  purpose  of  effecting 
tliat  intent;  that  upon  his  death-bed,  his  words  and  conduct 
were  such  as  to  confirm  and  ratify  his  former  act,  and  that 
in  pursuance  thereof,  the  note  was  delivered  to  the  appel- 
lant, who  rightly  possesses  it  and  may  lawfully  enforce  its 
payment.  If  it  be  conceded  that  all  this  is  proven,  it 
only  appears  that  the  deceased  desired,  and  attempted  to 
make,  a  disposition  of  his  property  to  take  effect  only  after 
his  death.  This  he  might  lawfully  do,  but  not  by  means  of 
an  undelivered  note. 

The  exi)erience  of  ages  has  demonstrated  the  wisdom  and 
the  necessity  of  guarding  such  bequests,  or  gifts  of  property, 
against  fraud,  undue  influence,  and  imposition.  All  the 
States  of  our  Union  have  statutes  designed  to  supply  such 
safeguards.  If  one  desires  to  make  a  solemn  disposition  of 
his  property,  to  take  effect  only  after  his  death,  yet  leaving 
him  so  long  as  he  may  live  fully  empowered  to  change  such 
disposition,  or  to  apply  its  subject-matter  to  his  own  use,  or 
to  any  other  purpose,  he  must  dp  so  by  a  will  executed  in 
strict  conformity  with  the  statutory  enactments  regulating 
such  bequests.  Redfield  on  Wills,  Yol.  3,  348;  Cline  v. 
Jones,  111  111.  5G3;  Olney  v.  Howe,  89  111.  556.  The  note 
in  question  can  not  be  received  as  a  testamentary  bequest 
and  given  the  force  and  effect  of  a  will,  under  our  statute, 
providing  for  the  execution  of  such  instruments. 

We  think  the  judgment  of  the  Circuit  Court  correct.  It 
is  affirmed. 

Voi-Xl.Vm   35 
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The  Foreij^n  Christian  Missionary  Society  t.  T.  X.  Hall, 

Adiur.  de  bonis  non  of  the  Estate  of 

John  0.  Bolin,  deceased. 

The  facts  .same  as  preceding  case,  etc. 

MeniorandniU'.— Suit  on  promissory  note.  Appeal  from  the  Circnit 
Court  of  Pike  County;  tlie  Hon.  Osc.^R  P.  Bonney,  Circuit  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  A.  D.  Ib92,  and  affirmed. 
Ol)inion  filed  December  2,  1893. 

A.  G.  Ckawford,  attorney  for  appellant. 

H.  D.  L.  Grigsby  and  Harry  IIigbee,  attorneys  for  ap- 
])ellee. 

Opinion  by  the  Court. 

The  material  facts  affecting  the  right  of  the  appellant 
society  herein  and  the  questions  of  law  arising  thereon  are 
the  same  as  in  the  case  of  the  trustees  of  the  Illinois'  Chris- 
tian Missionary  Convention  v.  T.  N.  Hall,  Admr.  de  honis 
no7i  of  tlie  estate  of  John  O.  Bolin,  deceased.  In  accordance 
with  the  views  expressed  in  our  opinion  filed  in  the  last 
named  case  the  judgment  in  this  case  is  affirmed. 


leeper  v.  Greensfelder  et  al. 

1.  Assignments  for  the  Benefit  of  Creditors,— An  instrument  which, 
in  terms,  assumes  to  assign  certain  choses  in  action,  mentioned  therein, 
to  a  person,  requiring  him  to  convert  the  same  into  money,  and  to  apply 
the  proceeds  to  certain  specified  debts,  including  a  debt  due  to  such  per- 
son, is  an  assignment  for  the  benefit  of  creditors. 

Memorandnm. — Petition  to  have  an  instrument  declared  a  voluntary 
assignment.  Appeal  from  a  decree  rendered  by  the  Circuit  Court  of 
Cass  County;  the  Hon.  Cyrus  Eplkr,  Circuit  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  A.  D.  1802,  and  affirmed.  Opinion  filed 
December  2,  1892. 
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Appellant's  Statement  of  the  Case. 

On  March  22, 1892,  the  appellees  filed  their  petition  in  the 
County  Court  of  Cass  County,  asking  that  court  to  take 
jurisdiction  of  an  alleged  assignment  for  the  benefit  of  cred- 
itors, made  by  William.  W.  Dick  to  the  appellant.  The 
appellant  and  Dick  filed  their  demurrer  to  the  petition, 
which  the  County  Court  overruled.  On  an  appeal  to  the 
Circuit  Court,  the  County  Court  was  affirmed,  and  the 
record  is  brought  here  by  appeal. 

Copy  of  tJie  instrument  in  qtiestion : 

I  hereby  assign  to  A.  A.  Li*eper  my  books  of  account  and  claims  evi- 
denced thereby  for  the  following  purposes,  to  wit:  to  be  collected  by  him 
or  by  legal  process,  if  necessary,  and  the  proceeds  shall  be  disposed  of  as 
follows: 

1st.     To  pay  the  expenses  and  costs  of  collecting  the  same. 

2d.  To  pay  one  note  executed  ,by  the  undesigned  to  J.  E.  Allison  for 
the  sum  of  three  hundred  and  twenty-seven  dollars  and  interest  thereon. 

3d.  To  pay  any  deficiency  or  balance  that  may  be  (^ue  to  Bowman, 
Haynes  &  Co.,  from  the  undersigned. 

4th.  To  pay  any  deficiency  or  balance  that  may  be  due  to  A.  J. 
McDonald,  from  the  undereigned. 

5th.  To  pay  A.  A.  LtH'per  the  sum  of  four  hundred  dollars,  now  due 
him  as  fees  and  expenses  for  legal  services  heretofore  'rendered  to  the 
undersigned,  aad  in  case  this  assignment  is  attacked,  or  suits  brought 
against  the  undersigned,  to  pay  the  further  sum  of  two  hundred  doUai-s 
for  services  to  be  rendered  in  and  alxiut  such  matters. 

6th.  Whatever  shall  remain  after  these  several  payments,  to  be  paid  to 
the  undersigned. 

Dated  March  1,  1892.  .  W.  W.  DiCK. 

A.  A.  Leeper,  appellant,  pro  $e, 

R.  W.  Mills,  and  J.  N.  Gridley,  attorneys  for  the  appel- 
lees. 

Opinion  by  the  Court. 

The  sole  question  in  this  case  is  whether  the  instrument 
set  forth  in  the  petition  should,  under  the  facts  disclosed  by 
the  petition,  be  regarded  as  an  assignment  for  the  benefit  of 
cVeditors.  The  County  Court  and  the  Circuit  Court  each 
answered  the  question  in  the  affirmative,  and  we  are  dis- 
posed to  agree  with  the  conclusion  thus  reached.    It  is 
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argued  by  apjx^llant  that  the  instrument  was  but  a  revo- 
cable power  of  attorney,  and  transferred  no  title  to  the 
])roj)erty  therein  dt^scribed,  and  this  seems  to  be  the  ground 
upon  which  he  relies  to  set  aside  tlie  judgment  appealed 
from. 

In  terms  the  instrument  assumes  to  assign  the  choses  in 
action  mentioned  to  the  appellant,  requiring  him  to  convert 
the  same  into  money,  and  to  apply  tlie  proceeds  to  the 
payment  of  certain  specified  debts,  including  that  due  to  the 
ap])ellant. 

Thus  the  appellant  was  invested  with  a  trust,  which  was 
for  the  benefit  of  himself  and  the  other  named  creditors. 

We  think  the  title  was  transferred,  as  between  the  par- 
ties to  the  instrument,  and  that  the  assignee  not  only  had 
power  to  appropriate  the  j)roperty  for  the  puri)oses  set 
forth,  but  the  power  was  irrevocable  so  far  as  the  assignor 
was  concerne<l.  The  petition  shows  by  sufficient  averment 
that  by  this  instrument  the  maker  disposed  of  all  his  estate 
for  the  benefit  of  creditors,  and  in  view  of  the  construction 
]>laced  upon  the  Assignment  Act  of  1877  in  Farwell  v. 
Cohen,  13S  111.  216,  it  would  seem  that  the  case  is  within 
the  act. 

The  judgment  will  be  affirmed,- 


McAtee  et  al.  t.  Perrine. 

1.  Arcv cy — Special  Agent. — An  a  j2:ent  whose  authority  is  confined  to  a 
single  transaction  is  commonly  denominated  a  special  agent.  The  prin- 
cipal of  such  an  agent  is  bound,  only  so  far  as  his  acts  are  strictly  in 
accordance  with  the  authority  given  him,  and  parties  assuming  to  deal 
with  his  principal,  through  him,  must,  at  their  peril,  ascertain  the 
extent  of  his  authority,  and  in  controversies  regarding  it,  be  prepared  to 
establish  it  by  a  preponderance  of  the  evidence. 

Memorandnm. — Action  on  contract  Appeal  from  ft  judgment 
rendered  by  the  Circuit  Court  of  Macoupin  County;  the  Hon.  Jacob 
FouKE,  Circuit  Judge,  presiding.  Heard  in  this  court  at  tUe  May  term, 
A.  D.  1892,  and  affirmed.     Opinion  filed  December  2, 1892. 
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Appellants'  Statement  of  the  Case. 

The  plaintiffs  live  in  Sangamon  County;  the  defendant  in 
Macoupin  County.  Both  parties  deal  in  stock.  A  Mr. 
Dragoo,  who  lived  in  plaintiffs'  neighborhood,  was  atGirard 
(defendant's  home),  on  a  visit.  lie  and  defendant  were 
accjuainted.  The  defendant  authorized  Dragoo,  in  Novem- 
ber, to  contract  for  from  one  to  three  car  loads  of  hogs 
for  him,  to  be  taken  between  January  10th  and  January 
25th.  Dra^roo  bouofht  one  car  load  of  hotjfs  for  defendant 
from  the  plaintiffs,  plaintiffs  having  fii'st  learned  from  him 
that  he  was  buying  for  Perrine,  the  hogs  to  be  taken  at  any 
time  from  January  lOth  to  February  10th.  Defendant  re- 
fused to  take  the  hogs,  though  notified  that  they  were  wait- 
ing for  him,  and  on  the  morning  of  January  11th,  plaintiffs, 
in  the  presence  of  Dragoo,  after  previous  notice  to  him, 
weighed  the  hogs,  loaded  them  on  a  car  and  shipped  them 
to  Chicago,  where  they  were  sold  at  the  market  price,  at  a 
loss  below  the  contract  price  of  over  a  hundred  dollars. 
This  suit  was  brought  to  recover  that  amount. 

,  Appellants'  Brief. 

We  submit  that  defendant's  silence  after  being  informed 
of  the  act  of  his  agent,  under  the  circumstances  amounts  to 
a  complete  ratification  of  the  acts  of  the  agent.  The  prin- 
ciple is  elementary.  Johnston  v.  Berry,  3  Brad.  256;  Meis- 
ter  V.  Cleveland  Dryer  Co.,  11  Brad.  227;  McGeoch  v. 
Hooker,  9  Brad.  649. 

"A  principal  who  is  informed  of  an  unauthorized  act 
done  by  his  agent,  must  give  notice  of  his  dissent  within  a 
reasonable  time  or  his  assent  and  ratification  will  be  pre- 
sumed." Wait's  Actions  and  Defenses,  234;  Williams  v. 
Merritt,  23  111.  623;  Kent's  Commentaries,  616. 

To  speak  of  agency  as  a  special  agency,  and  to  make 
that  the  test  by  which  to  determine  the  scope  of  the  agency, 
is  erroneous.  "  We  should  not  confound  the  extent  of  the 
afrent's  authoritv,  whether  limited  or  unlimited,  with  the 
nature  of  the  agency,  whether  general  or  special.     *    *    * 
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The  policy  and  reason  of  the  rule  is  for  the  protection  of 
the  innocent  who  deal  upon  the  faith  of  such  authority  as 
the  principal  holds  out  or  permits  as  being  authorized  or 
sanctioned  by  him.  *  *  *  And  it  is  upon  this  principle 
that  the  ])rincipal  may  frequently  be  bound  to  third  per- 
sons for  acts  of  tlie  agent  in  viohition  of  his  express  pri- 
vate instructions,  although  the  agent  would  be  liable  to  the 
principal  for  the  breach."  Doan  v.  Duncan,  17  111.  272; 
Koble  V.  Xugent,  89  III.  522,  and  authorities  cited;  Story 
on  Agency,  Sec.  127;  Parsons  on  Contracts,  41,  note  b. 

Anderson  &  Bell,  and  E.  C.  Knotts,  attorneys  for  appel- 
lants. 

Appellee's  Brief. 

It  is  elementary  law  that "  persons  dealing  with  an  assumed 
agent,  whetlier  the  assumed  agency  be  a  general  or  a  sjie- 
cial  one,  are  bound,  at  their  peril,  to  ascertain,  not  only  the 
fact  of  agency,  but  the  extent  of  the  authority,  and  in  case 
either  is  controverted,  the  burden  of  proof  is  upon  them  to 
establish  it."  Mechem  on  Agency,  Sec.  276  and  2S9 ;  David- 
son V.  Porter,  57  111.  300;  Baxter  v.  Lamont,  60  111.  237; 
Schilling  v.  Eosenheim,  30  111.  App.  81 ;  Reynolds  v.  Feri'ee, 
86  111.  570. 

While  presumptions  of  greater  authority  attend  a  general 
agent,  and  possibly  estoppel  applies  strongly  in  favor  of 
one  dealing  with  a  "  general  agent,"  still  the  burden  of 
proof  is  the  same.  But  the  scope  of  the  authority  of  a 
special  agent  is  ordinarily  much  more  restricted  than  that  of 
a  general  agent;  one  is  in  its  nature  limited  and  implies  lim- 
itations of  power.  Of  these  limitations,  third  ])ersons  must 
inform  themselves. "    Mechem  on  Agency,  Sec.  285. 

In  section  288  of  Mechem  on  Agency,  the  author  an- 
nounces the  rule  embodied  in  this  instruction  as  follows: 
"  The  authority  of  the  special  agent  being  in  its  nature  lim- 
ited, its  scope  is  much  more  easy  of  determination,  and 
must  not  be  exceeded,  or,  as  the  rule  is  ordinarily  stated, 
his  authority  must  be  "  strictly "  pursued,  and  if  it  is  not 
tlie  principal  w^ill  not  be  bound." 
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B.VLFOUR  Cowe:^,  U.  G.  Butchee  and  Thomas  KiNAKEfi, 
attorneys  for  appellee. 

Opinion  by  the  Court. 

This  action  was  brought  by  the  appellants  to  recover 
damages  occasioned  by  the  refusal  of  the  appellee  to  accept 
from  the  appellants,  and  pay  for  a  certain  car  load  of  hogs, 
which  they  insist  the  appallee,  through  one  Dragoo  as  his 
agent,  contracted  for  and  purchased  of  them.  Having  been 
<lefeated  in  the  Circuit  Court,  the  appellants  prosecute  this 
appeaL 

The  appellee^s  grounds  of  defense  were  that  Dragoo  had 
not  general,  but  only  special  and  limited  power  to  act  for  or 
bind  him,  and  that  the  alleged  contract  was  not  within  the 
scope  of  such  authority;  that  he  repudiated  it  promptly  after 
being  advised  of  it;  and  tl^at  the  hogs  which  api>ellants  con- 
tracted to  sell  to  Dragoo  would  not,  either  in  point  of  num- 
bers, or  quality,  meet  the  requiremei\]ts  of  the  contract  ac- 
cording to  its  terms  and  conditions  as  relied  upon  by  the 
appellee. 

We  have  carefully  examined  the  testimony.  It  is  directly 
and  sharply  conflicting  in  respect  of  these  defenses,  and 
its  value  and  weight  depend  largely  upon  the  credit  that  is 
or  ought  to  be  given  to  the  different  witnesses  who  appeared 
and  testified  in  the  presence  of  the  jury.  The  judgment, 
therefore,  ought  not  to  be  disturbed  upon  the  ground 
that  it  is  manifestly  against  the  weight  of  the  evitlence, 
though  it  be  true  that  upon  some,  if  not  all,  of  tlie  material 
questions,  the  appellants  had  preponderance  in  point  of  the 
number  of  witnesses.  The  jury  seem  to  have  given  credence 
to  testimony  of  the  appellee  and  his  witnesses,  and  we  can 
not  say  that  in  this  they  were  wrong.  In  such  cases 
the  instructions  should,  however,  be  accurate.  The  appel- 
lants complain  of  two  instructions  given  for  the  appellee, 
and  of  the  refusal  of  the  court  to  give  one  asked  in  their 
behalf. 

In  order  that  these  instructions  and  the  criticisms  upon 
them  may  be  understood,  it  is  necessary  to  state  that  the 
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appellee  testified  that  he  authorized  Dragoo  to  contract  for 
a  car  load  of  hogs,  to  be  delivered  and  weighed  at  Glenarm, 
a  station  on  the  Jacksonville  Southeastern  E.  E.,  at  such 
time  as  he  (the  appellee)  might  desire,  from  January'  lOth  to 
January  2oth.  The  ap[)elhints  sought  to  i*ecover  upon  a 
contract  with  Dra^ifoo  for  a  car  load  of  hoffs,  to  be  delivered 
at  (xlenarm  at  such  time  from  January  loth  to  Februar}'' 
loth,  as  appellee  mi;j;-ht  prefer,  the  hogs  to  be  weighed  at  a 
farm  some  four  miles  from  Glenarm.  Dragoo  and  another 
witness,  one  Knotts,  testified  that  though  aj)pell(^  did,  when 
em])owering  him  to  buy  hogs,  first  insist  that  the  hogs  must 
be  weighed  at  the  railroad  station,  \"et  that  he  finally  con- 
sented that  if  the  owners  of  the  ho^^rs  would  not  a^rrec  to  so 
weigh  them,  that  Dragoo  should  contract  for  them  to  he 
weighed  at  the   scjiles  nearest  where  the  hogs  were  kept. 

The  jury  seem  to  have  accepted  the  version  of  the  ap])el- 
lee,  and  their  power  and  right  to  do  so  can  not  be  denied. 

The  appellants  contt^nded  that  the  requirement  that  the 
hogs  be  weighed  at  the  pUice  of  shipment,  related  mc^rely  to 
the  manner  of  transactino^  the  business  with  which  the  asrent 
was  charged,  and  did  not  touch  or  limit  the  authority  of  the 
agent  or  the  scope  of  his  power  as  an  agent. 

And  as  to  the  extension  of  time  given  the  appellee  in 
which  to  demand  and  have  the  hogs,  the  view  of  the  ai)pel- 
lants  is  that  the  appellee  thereby  obtained  only  greater 
privileges  and  yet  retained  eveiy  right  that  a  strict  com- 
pliance by  the  agent  with  his  instructions  would  have  se- 
cured to  him. 

The  appellants  tendered  the  hogs  on  the  11th  day  of  Feb- 
ruary, and  their  right  of  recovery  and  proof  of  the  amount 
of  the  damages  seems  to  rest  entirely  upon  the  assumption 
that  the  breach  of  the  contract  then  occurred,  and  that  the 
measure  of  damages  was  dependent  upon  the  market  price 
of  hogs  on  that  date.  In  this  view  it  is  apparent  that  the 
extension  of  time  for  the  delivery  was  a  departure  from  the 
authority  given  the  agent. 

It  appears  that  the  hogs  driven  four  miles  were  thereby 
reduced  in  weight.     This  loss  of  weight,  under  the  operation 
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of  tlie  contract  sought  to  be  enforced,  would  fall  upon  the 
appellee,  while  under  a  contract  made  as  he  directed  as  to 
the  place  of  weighing,  the  loss  would  have  fallen  upon  the 
appellants. 

Tlie  place  for  weighing  the  hogs  was  therefore  one  of  the 
essential  provisions  of  the  contract,  and  the  instructions  to 
Dragoo  relating  thereto  constituted  the  limit  and  scope  of 
his  power  and  authority  in  that  respect.  It  is  not  claimed 
that  Dragoo  had  authority  to  act  generally  for  the  appellee 
or  that  he  had  ever  before  acted  or  assumed  to  act  for  him, 
or  that  he  had  been  *'held  out  to  the  world"  as  invested 
with  power  to  represent  or  in  tiny  way  bind  the  appellee. 
Ilis  authority  was  confined  to  the  particular  transaction  in- 
volved in  this  suit.  He  was  what  is  coinmonlv  denominated 
a  special  agent.  His  principal  was  bound  only  so  far  as  his 
acts  were  strictly  in  accordance  with  the  authority  given 
him  (1  A^ner.  &  Eng.  Ency.  of -Law,  page  351  and  note  1, 
page  352;  Alechem  on  Agency,  Sec.  288;  Baxter  v.  Lamont, 
GO  111.  237)  and  parties  assuming  to  deal  with  his  princi- 
pal througli  him  must  at  their  peril  ascertain  the  extent  of 
his  authority  (1  Amer.  &  Eng.  Ency.  of  Law,  page  352; 
Mechem  ou  Agency,  Sec.  289;  Davidson  v.  Porter,  37  111. 
300)  and  be  prejmred  to  establish  it  by  a  preponderance  of 
proof.  Mechem  on  Agency,  276.  The  court  at  the  instance 
of  the  appellee  instructed  the  jury  that  "if  the  directions  of 
the  principal  to  his  agent  are  specific  to  do  some  particular 
thing  in  a  particular  manner,  and  the  agent  disregards  such 
specific  instructions  and  goes  beyond  his  instructions,  doing 
sometliing  else  in  violation  thereof,  then  under  such  circum- 
stances, the  principal  is  not  bound  bj''  any  contract  so  made," 
*  *  *  and  if  Dragoo  was  a  special  agent  acting  under 
specific  instructions,  and  violated  such  instructions,  the  ver- 
dict should  be  for  the  appellee,  unless  such  acts  of  Dragoo 
were  ratified,  etc.  Without  intending  to  be  understood  as 
approving  this  instruction  abstractly,  we  hold  it  correct 
when  applied  to  the  facts  of  this  case.  It  fails  to  recognize 
the  distinction  which  is  to  be  drawn  between  authority 
given  to  an  agent  and  instructions  or  directions  as  to  the 
manner  of  executing  the  authority. 
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But  as  the  "  instructions  or  directions  "  in  controversy, 
limited  the  autliority  of  the  agent,  the  rule  announced  by 
the  court  to  the  jury  is,  we  think,  the  one  properly  applicable 
to  the  facts  the  jury  were  called  upon  to  ccHisider. 

This  being  true,  the  instruction  asked  by  the  appelhints 
that  the  appellee  could  not  repudiate  "  a  contract  *  *  * 
because  of  the  agent's  failure  to  observe  unim])ortant  details 
in  the  principal's  instructions  to  him,  but  would  be  bound  bj^ 
such  conduct  of  the  agent,  so  long  as  the  same  is  in  sub- 
stance within  the  reasonable  scope  of  his  authority,"  ought 
to  have  been,  as  it  was,  refused. 

It  conveys  an  assumption  that  the  place  where  the  hogs 
were  to  be  weighed,  and  time  within  which  the  contract 
should  be  terminated,  were  unimportant  details,  and  it  was 
calculated  to  lead  the  jury  to  understand  that  something 
less  than  a  strict  compliance  with  the  authority  given  the 
agent  would  bind  the  principal. 

We  see  nothing  else  in  the  case  to  which  it  could  have 
applied.  It  ought  not  have  been  given.  We  believe  the  ap- 
pellants were,  in  the  judgment  of  the  jury,  beaten  upon  the 
facts.  ■  No  reason  is  perceived  why  we  should  hold  that  in 
this  they  were  manifestly  wrong.  The  judgment  must  be 
affirmed. 


Iloyd  et  al.  y.  Kelly. 

1.  Testimony  in  Anticipation  of  a  Defense, — ^It  is  not  reversible  error 
to  poruiit  a  plaintiflf  tx.)  testify  to  matters  in  anticipation  of  a  defense, 
especially  so,  where,  after  the  defense  is  developed,  the  evidence  becomes 
proper. 

2.  Intoxicating  Liquors— Notice. — A  person  bringing  an  action  for 
the  recovery  of  damages  under  the  statute  relatinjif  to  the  sale  of  intoxi- 
cating liquors,  is  not  bound  to  require  the  marshal  to  notify  saloon- 
keepers not  to  sell  liquors,  etc. ,  as  a  condition  of  recovery.  The  mere 
fact  that  by  the  ordinances  the  marshil  wa>5  required  to  post  the  names 
of  those  persons  whose  wives  would  so  notify  him,  impoeei  no  legal  duty 
in  this  respect,  upon  a  plaintiff. 
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3.  Assignment  of  Error, — An  appellant  can  not  assip^n  for  error,  a 
matter  affecting  another,  who  was  co-.le  fen  riant  in  the  court  balow,  and 
as  to  whom  the  suit  was  dismissed  and  who  did  not  appeal. 

4.  Special  Interrogatory — Refusal  to  Submit. — It  is  not  eiTor  to  refuse 
to  submit  a  special  interrogatory  which  does  not  call  for  an  ultiniato 
fact,  upon  which  the  rights  of  the  parties  are  dependent,  such  as  call  for 
probative  facts,  which  may  more  or  less  tend  to  settle  the  ultimate  f aets» 
that  is,  for  statements  of  the  evidence;  interrogatories  of  this  character 
are  not  such  as  the  statute  contemplates. 

5.  Answer  to  Sj>€cial  Interrogatories. —  Waiver. — When  a  more  defi- 
nite answer  than  the  one  given  by  the  jury  to  a  special  interrogatoiy  is 
desired,  a  motion  to  send  tlie  jury  back  to  their  room  for  tliat  i)urpose  is 
proper.   The  matter  is  waived  by  taking  no  objection  to  the  answer. 

6.  Instructions — Intoxicating  Liquors. — An  instniction  announcing  in 
substance  that  if  the  defendants  sold  liquor  to  the  husband,  which  caused 
his  intoxication  in  whole  or  in  part,  and  that  thereby  the  i)laintilf  was 
injured  in  her  means  of  support,  she  had  a  cause  of  action,  is  proper. 

7.  Ibidem. — An  instruction  to  the  effect  that  if  the  husband  ha  1  become 
a  drunkard,  and  from  that  cause  ceased  to  support  his  wife,  she  could  not 
complain  if  she  kept  liim  in  the  same  condition  and  prevented  him  from 
resuming  his  normal  condition  and  thereby  prolonged  the  loss  entailed 
upon  her  by  bad  habits,  which  their  acts  assisted  to  maintain  and 
strengthen,  is  properly  refused,  for  the  reason  that  the  defendtmt  would, 
in  a  legal  aspect,  be  just  as  responsible  for  continuing  fhe  loss  as  for 
causing  it  in  the  first  place,  though  the  damages  might  not  be  the  same 
in  both  cases. 

8.  Intoxicating  Liqnors — Injuries  Caused  by  the  Sale  of. — A  wife  is 
entitled  to  support  from  her  husband,  and  may  complain  whenever  his 
capacity  or  inclination  to  support  her  is  substantially  impaired  or  diniin- 
islied.  Although  a  husband  may  have  previously  contractt^d  the  habit 
which  so  deprived  her  of  her  legal  due,  yet  if  the  supply  of  liquor  were 
discontinued,  he  would  presumably  be  restored  to  his  normal  condition 
and  capacity,  at  least  to  some  appreciable  extent,  and  whatever  pre- 
vented such  restoration,  would  amount  to  a  loss  of  support. 

Memorandum. — Action  for  damages  resulting  from  the  sale  of  intox- 
icating liquors.  Appeal  from  a  judgment  in  favor  of  tlie  plaintiff  for 
$500,  renden»d  by  the  Circuit  Court  of  Montgomery  County;  the  Hon. 
James  A.  Creiohton,  Circuit  Judge,  presiding.  Heard  in  this  court  at 
the  May  terra,  A.  D.  1892,  and  affirmed.   Opinion  filed  December  2, 1892. 

Appellee's  Statement  of  the  Case. 

Appellee  brings  her  action  under  the  Dramshop  Act,  to 
recover  for  injuries  to  her  person,  property  and  means  of 
support,  by  reason  of  the  sale  of  intoxicating  liquors  to  her 
husband. 
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Ai)])t»llee  was  married  to  Kelly  about  twenty  years  ago, 
and  thev  have  live  livin<2:  minor  children.  lie  ran  a  second- 
hand  store.  It  was  a  profitable  business,  and  he  su])i)orted 
his  familv  until  the  last  three  years,  when  he  beran  to 
drink  and  nofilect  his  business.  He  was  a  re^jular  customer 
at  aj)i)elhints'  saloons,  and  was  drunk  quite  frequently. 
AVhile  intoxicated  he  would  come  home  and  abuse  his  wife 
and  children,  and  destroy  the  furniture.  In  August,  1890, 
appellee  was  the  owner  of  $100  worth  of  goods  in  the  store 
and  ^*>()  Avorth  in  the  dwelling-house,  and  this  pro])erty 
was  sold  by  Kelly,  a  piece  at  a  time,  and  the  money  spent  in 
appellants'  saloons.  Appellants  let  Kelly  have  whisky  at 
all  times. 

Appellants'  Brief. 

A  wife  can  not  be  an  active  and  willing  agent  with  the 
saloon-keei)ers,  assisting  in  making  her  husband  a  common 
drunkard,  and  then  expect  the  defendants  to  pay  her  for  any 
loss  she  has  sustained.  The  api)enants  had  a  right  to  know 
of  the  jury,  by  sjwcial  interrogatories,  to  what  extent  she 
contributed  to  her  own  misfortune.  Ilavs  v.  AVaite,  36  111. 
App.  307;  Keget  v.  Bell,  77  111.  503;  Bosecranz  v.  Schuma- 
ker,  20  N.  W.  Kep.  784  (Michigan);  Engleken  v.  Hilger, 
43  Iowa,  503;  Beget  v.  Bell,  77  111.  593. 

This  was  not  a  case  which  justified  the  jury  in  awarding 
exemplary  damages.  Such  damages  are  onlj'  properly  given 
in  cases  where  aggravating  circumstances  are  shown,  and 
are  not  awarded  as  punishment,  or  as  compensation,  over 
and  above  actual  damages  sustfiined,  but  operate  as  an  ex- 
ample or  warning  to  deter  the  party  or  others  from  similar 
transactions.  Kadgin  v.  Miller,  13  Brad.  474;  Meidil  v.  An- 
this,  76  111.  241;  Kellerman  v.  Arnold,  71  111.  034;  Holmes 
V.  Xooe,  15  Brad.  104;  Murphy  v.  Carran,  24  111.  App.  475. 

Amos  Miller  and  Lane  &  Cooper,  for  appellants. 

Appellee's  Brief. 

The  presiding  judge  has  the  right  in  all  cases  to  control 
the  form  of  the  special  verdict,    *    *    *    and  the  tendency 
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of  some  of  the  profession  *  *  *  to  abuse  it  (statute 
relating  to  special  findings)  by  demanding  tliat  the  jury- 
shall  aTiswer  an  infinite  number  of  questions,  the  object  of 
Avliich  is  to  confuse,  embarrass  and  confound  the  jury,  in- 
stead of  eliciting  facts  upon  which  the  rights  of  the  parties 
de})end,  needs  the  restraining  hand  of  the  judges  *  *  * 
and  this  court  will  sustain  such  judges  in  every  proper 
effort  to  make  a  special  verdict  a  concise  statement  of  the 
real  facts  at  issue  in  the  case.  Ward  v.  Busack,  46  Wis. 
4(>7;  T.,  St.  L.  &  K.  C.  Ey.  v.  Kid,  20  111.  App.  358;  C.  & 
X.  W.  Ey.  Co.  V.  Dunleavy,  27  111.  App.  440;  C.  &  X.  W. 
Ey.  Co.  V.  Bouck,  33  111.  App.  127;  2  Thompson  on  Trials, 
Sec.  2()S1;  Fortune  v.  Jones,  30  111.  App.  120. 

Creighton  Gardner  and  G.  L.  Zink,  attorneys  for 
appellee. 

Opinion  by  the  Court. 

Appellee  recovered  a  judgment  against  appellants  in  the 
sum  of  five  hundred  dollars  for  damages  sustained  to  her 
means  of  support  by  reason  of  the  intoxication  of  her  hus- 
band, caused  in  whole  or  in  part  by  liquors  sold  to  him  by 
the  appellants,  as  was  alleged. 

It  is  assif]:ned  as  error  that  the  court  refused  the  challenore 
of  appellants  to  jurors  Downs  and  Davis.  Appellants' 
abstract  fails  to  set  out  the  answers  of  these  jurors,  but  in 
the  abstract  furnished  by  the  appellee,  the  answers  are 
given,  and  they  disclose  no  ground  for  peremptory  chal- 
lenge. 

It  is  urged  that  the  court  erred  in  allowing  appellee  to 
testify  what  'was  her  habit  in  respect  to  drinking. 

This  statement  of  hers  was  unnecessarv,  at  the  time  it 
was  made,  but  it  was  probably  in  anticijiation  of  a  branch 
of  the  defense  that  the  habits  of  her  husband  were  induced 
by  her  own  in  that  respect.  It  was  certainly  proper  for 
her  to  state  the  fact  after  this  defense  was  developed,  and 
that  the  statement  was  made  in  advance,  did  no  harm. 

Equally  untenable  is  the  objection  that  the  court  per- 
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mitted  her  to  testify  that  her  husband  wished  to  bring 
liquor  to  the  house,  and  drink  it  there,  and  tliat  she  objected, 
for  it  tended  to  show  that  slie  was  not  disposed  to  encour- 
asj^e  him  in  the  use  of  liquor,  and  thus  meet  a  point  in  the 
defense  which  has  been  persistently  insisted  upon  all  through 
the  case. 

It  is  urged  the  court  erred  in  refusing  to  permit  proof 
that  api)ellee  had  not  lequin^d  the  town  marshal  to  notify 
the  siiloon  men  not  to  sell  to  her  husband. 

She  was  not  bound  to  give  such  notice  as  a  condition  of 
recovery,  and  since  there  was  no  proof  of  such  notice  it  was 
presumable  no  notice  was  given. 

The  mere  fact  that  by  the  ordinances,  the  marshal  was 
required  to  post  the  names  of  those  persons  whose  wives 
would  so  notify  him,  did  not  impose  any  legal  duty  in  this 
respect  upon  the  appellee,  and  if  any  inference  of  wailt  of 
good  faith  could  be  drawn  from  an  omission  to  give  such 
notice  it  could  as  well  be  drawn  from  the  omission  on  her 
part  to  prove  that  she  did  give  it.  We  regard  it  as  unim- 
portant. 

It  is  also  urged  the  court  refused  to  allow  the  witness 
Morrison  to  state  what  the  husband  told  him  when  he 
handed  him  an  order,  given  by  appellee,  allowing  the  said 
Morrison  to  furnish  liquor  to  her  husband. 

The  defendant  Morrivson  was  dismissed  from  the  case, 
and,  of  course,  has  not  appealed.  He  only  could  have  com- 
plained of  the  ruling  on  this  point,  not  the  remaining  de- 
fendants, to  whom  the  order  was  not  applicable,  but  we 
think  there  was  no  error  in  this  respect. 

The  husband's  declaration  was  not  binding  upon  her  under 
the  circumstances,  and  was  properly  excluded. 

It  is  urced  further  that  the  court  refused  to  submit  cer- 
tain  special  interrogatories  to  the  jury,  and  modified 
another. 

The  refused  interrogatories  called  for  answers  which 
would  not  have  been  decisive  of  any  question  of  fact,  but 
at  most  would  have  been  evidentiary  only  in  their  effect. 

The  interrogatories  did  not  call  for  ultimate  facts  upon 
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which  the  rights  of  the  parties  were  dependent,  but 
rather  for  probative  facts  which  might  more  or  less  tend  to 
settle  the  ultimate  facts.  In  short,  tliev  called  for  state- 
ments  of  the  evidence.  They  ^vere  not  such  interrogato- 
ries as  the  statute  contemplates^  and  were  properly  refused. 
Chicago  &  K  W.  E.  R  Co.  v.  Dunleavy,  129  111.  132;  T.  II. 
&  I.  il.  E.  Co.  V.  Voelker,  lb.  540. 

The  modification  of  the  fifth  was  proper,  for  thereby  the 
jury  were  required  to  answer  whether  the  supposed  permis- 
sion to  sell  was  a  voluntary  act  on  the  part  of  the  plaintiif. 
The  objection  that  the  court  did  not  require  the  jury  to 
state  under  which  count  of  the  declaration  thev  found  for 
plaintiff,  if  at  all,  is  fully  met  by  the  fact  that  by  the  first 
interrogatory  the  jury  w^as  required  to  answer  Avliether  the 
plaintiff  was  injured  in  her  person,  and  by  the  second, 
whether  she  was  injured  in  her  property,  or  means  of  sup- 
port, or  either. 

The  second  was  answered  affirmativelv,  thouo:h  without 
specifying  whether  the  injury  was  to  the  property  or  means 
of  support,  or  both,  but  no  objection  was  taken  to  the 
answer  thus  made.  Had  a  more  definite  answer  been 
deemed  important,  it  might  have  been  obtained  by  sending 
the  jury  back  to  their  room  for  that  purpose.  This  objec- 
tion must  be  overruled. 

It  is.  assigned  as  error  that  the  court  improperly  instructed 
the  jury  for  the  plaintiff.  The  first  instruction  so  given 
announced  in  substance  that  if  the  defendants  sold  liquor 
to  the  husband,  which  caused  his  intoxication,  in  whole  or 
in  part,  and  that  thereby  the  plaintiff  w^as  injured  in  lier 
means  of  support,  she  had  a  cause  of  action,  and  it  was 
properly  given. 

The  second  was  as  to  the  effect  of  certain  alleged  acts  of  the 
plaintiff  in  going  with  her  husband  to  places  where  liquors 
were  disyyensed,  and  drinking  in  his  presence,  advising  the 
jury  that  such  acts,  if  proved  would  not  bar  the  action, 
and  were  to  be  considered  only  in  mitigation  of  damages, 
which,  as  we  understand,  is  the  rule  of  law  as  laid  down  in 
Ilackett  v.  Smelsley,  77  111.  119. 

The  third  properly  advised  the  jury  that  no  order,  per- 


560  Appellate  Courts  of  Illinois. 

Vol.  18.]  Lloyd  v.  Kelly. 


mit  or  consent  given  by  the  plaintiflF,  that  liquor  might  be 
sold  her  husband,  would  bar  the  action  as  to  such  sales,  un- 
less voluntarily  given. 

There  was  evidence  tending  to  show  that  the  order  given 
to  defendant  ilorrison,  who  was  dismissed  from  the  case  on 
the  trial,  and  the  alleged  acts  of  plaintiff  in  giving  encour- 
agement to  her  husband's  disposition  to  drink,  wereinvolun- 
tarv,  and  were  induced  bv  the  coercive  conduct  of  the  hus- 
band  under  circumstances  that  rendered  her  incapable  of 
successful  resistance.     This  instruction  was  properly  given. 

The  court  refused  certain  instructions  asked  by  defendants 
and  error  is  assi^cned  in  rerard  thereto. 

The  first  of  these  was  to  the  effect  that  if  the  plaintiff 
encouraged  and  permitted  her  husband  to  drink  liquors  at 
her  home,  and  at  saloons  and  other  places,  whereby  he  be- 
came intoxicated,  and  the  damages  com])lained  of  were  the 
result  of  such  intoxication,  the  jury  should  find  for  defend- 
ants. The  second  was  intended  to  cover  the  same  proposi- 
tion in  different  terms,  and  the  third,  in  still  different  phrase, 
was  intended  for  the  same  purpose.  Without  attem{)ting  to 
determine  whether  the  acts  herein  referred  to  could  te  prop- 
erly regarded  in  bar,  or  only  in  mitigation  under  the  rule  as 
laid  down  in  Ilackett  v.  Smelsley,  suj>ra^  and  without  dis- 
cussing the  evidence  to  ascertain  how  much  there  was  in  it 
to  predicate  these  instructions  upon,  we  feel  clear  that  all 
there  is  in  them  which  the  defendants  could  properly  insist 
upon,  is  contained  in  the  third  and  fifth,  which  were  given  and 
which  were  sufficiently  favorable  and  libenil.  Is'o  error 
prejudicial  to  appellants  can  therefore  be  found  in  this  action 
of  the  court. 

The  fourth  refused  seems  to  have  but  little  support  in  the 
evidence.  The  point  thereof  was,  by  way  of  argument  rather 
than  of  direct  statement,  that  if  the  husband  had  ceased  to 
sup])ort  the  wife,  she  lost  nothing  by  the  defendants'  act  in 
selling  him  the  liquor-  which  continued  him  in  his  evil  course. 

In  other  words,  if  he  had  become  a  dioinkard  and  from 
that  cause  ceased  to  support  her,  she  could  not  complain  if 
the  defendants  kept  him  in  the  same  condition,  and  prevented 
him  from  resuming  his  normal  condition,  and  thereby  pro- 
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longed  the  loss  entailed  upon  her  by  bad  habits  which  their 
act  assisted  to  maintain  and  strengthen.  We  are  constrained 
to  disagree  with  this  position,  and  to'  hold  that  the  defend- 
ants would,  in  a  legal  aspect,  be  just  as  responsible  for  con- 
tinuing the  loss  as  for  causing  it  in  the  first  place,  though 
the  damages  might  not  be  the  same  in  both  cases. 

The  wife  is  entitled  to  support  from  her  husband,  and 
may  complain  whenever  his  capacity  or  inclination,  to  suj)- 
port  her  is  substantially  impaired  or  diminished.  Althougli 
he  may  have  previously  contracted  the  habit  which  so 
deprived  her  of  her  legal  due,  yet  if  the  supply  of  liquor 
were  discontinued  he  would  presumably  be  restored  to  his  nor- 
mal condition  and  capacity,  at  least  to  some  appreciable  ex- 
tent, and  whatever  prevented  such  restoration  would  amount 
to  a  loss  of  support.  The  view  suggested  by  the  instruction 
is  narrow  and  unreasonable,  as  we  think,  and  was  properly 
disregarded  by  the  trial  court. 

The  sixth  refused  referred  only  to  the  alleged  order  given 
to  the  defendant  Morrison,  and  the  matter  therein  set  up 
could  not  be  availed  of  by  the  other  defendants.  As  the 
case  was  dismissed  as  to  Morrison,  the  court  very  properly 
refused  the  instruction.  It  had  no  place  in  the  case  and 
could  have  served  only  to  mislead  the  jury. 

The  fifth  instruction  was  properly  modified  by  the  substi- 
tution of  the  word  voluntarily,  as  qualifying  the  supposed 
authoritv  to  sell. 

On  the  merits  of  the  case  there  seems  to  be  no  good  reason 
for  interfering  with  the  judgment. 

Applying  the  strict  rule  of  liability  imposed  by  our  statute 
to  the  testimony,  it  is  quite  apparent  the  jury  had  ample 
>varrant  for  the  conclusion  reached.  The  amount  allowed 
is  clearly  within  the  proof,  and  there  is  no  occasion  to  sup- 
pose the  jury  were  actuated  by  passion  or  prejudice. 

The  plaintiff  suflFered  grievously  by  reason  of  her  hus- 
band's inebriation.  If  the  defendants  contributed  thereto 
they  can  not  complain,  under  the  law  as  it  is  written  in  tlio 
Dramshop  Act,  that  the  damages  assessed  are  too  high. 
The  judgment  must  be  affirmed. 

Vol.  XLVIII.  38 
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Peoria,  Decatur  &  Evansyille  Ry.  Co.  v.  Hardwick. 

1.  Master  and  Servant — Railroad  Employes, — It  is  a  familiar  doc- 
trine in  this  State  tliat  an  employe  must  be  careful  to  note  and  report  any 
def  ei-ts  or  want  of  repair  in  Uie  appliances  which  he  is  required  to  use. 
If  t)ie  employer  uses  I'eiisonable  care  to  furnish  safe  and  suitable  appli- 
ances, he  may  exi^et^t  his  employe  will  promptly  call  attention  to 
any  dc^fects  that  may  appear,  or  of  any  repairs  that  may  become  neces- 
sary, so  far  as  due  care  on  his  part  will  discover  the  same,  and  an 
employe  who  fails  in  this  respect  does  not  exercise  ordinary  care  for  his 
own  siifety. 

2.  Master  and  Servant. — Tlie  mere  relation  of  master  and  servant 
can  never  imply  an  obligation  on  the  part  of  the  master  to  take  more 
care  of  a  servant  than  he  may  reasonably  be  presumed  to  take  of  him- 
self, and  so  where  defects  in  machinery  or  otJier  appliances  are  as  well 
known  to  the  servant  as  to  the  master,  the  servant  must  be  regarded  as 
voluntarily  incurring  tlie  risk  resulting  from  its  use,  unless  the  master, 
by  urging  on  the  soi'\'ant,  or  coercing  him  into  danger,  or  in  some  other 
way,  directly  contributes  to  the  injury. 

3.  Master  and  Servant — Relative  Duties — Instructions. — ^It  is  error  to 
instruct  the  jury  tliat  the  master's  duty  is  absolute,  tliat  he  must  furnish 
reasonably  safe  machinery  and  keep  the  tracks  in  reasonable  repair, 
making  him  the  insurer  to  that  extent,  when  it  is  well  settled  tliat  he  is 
bound  only  to  use  due  and  reasonal)le  care  to  that  end. 

4.  Instructions — Evidence  Conflicting. — In  poaes  where  the  proof  is 
of  an  unsatisfactory  character,  great  accuracy  and  harmony  should 
mark  the  instructions. 

Memorandnni. — Action  against  an  employer  by  an  employe  for  per- 
sonal injuries.  Appeal  from  a  judgment  in  favor  of  plaintiff,  rendered 
by  the  Circuit  Court  of  Coles  County;  the  Hon.  Francis  M.  Wright. 
Circuit  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  A.  D. 
1892.    Opinion  filed  December  12,  1892. 

Appellant's  Brief. 

Plaintiff  was  bound  to  prove,  among  other  things,  each 
of  the  following  j)oints  and  failed  to  do  so : 

That  the  plaintiff  was  negligent  as  alleged.  St.  L.  Bridge 
Co.  V.  Fellows,  31  111.  App.282;  Sack  v.  Dolese  (111.),  27  X. 
E.  Rep.  62;  C,  B.  &  Q.  R.  R.  v.  Montgomery,  15  Brad.  205; 
C,  B.  &  Q.  R.  R.  V.  Smith,  18  Brad.  119;  St.  L.  A.  &  T.  Ry. 
Co.  V.  Lemon  (Tex.),  18  S.  W.  Rep.  331;  B.  &  P.  R.  R.  Co. 
V.  Maryland,  23  Atl.  Rep.  310. 
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That  the  defendant  had  knowledge  of  the  alleged  defect, 
or  was  negligent  in  not  knowing  it.  C,  B.  &  Q.  R.  E.  v. 
Montgomery,  15  Brad.  205;  Richardson  v.  Cooper,  88  111. 
270;  E.  St.  L.  P.  &  P.  Co.  v.  Ilightower,  92  III.  139;  C,  R.  I. 
&  P.  R.  R.  V.  Clark,  108  111.  113. 

That  the  injury  was  caused  by  the  alleged  defects  and  in 
the  manner  charged  in  the  respective  counts  of  the  declara- 
tion. Bloomington  v.  Goodrich*,  88  111.  558;  Gavin  v.  Chi- 
cago, 97  111.  66',  L.  S.  &  M.  S.  R.  R.  v.  Beam,  11  Brad.  215; 
Chicago  V.  Dignan,  14  Brad.  128;  Joliet  v.  Henry,  11  Brad. 
154. 

Plaintiff  can  not  recover  on  account  of  the  construction 
of  the  footboard,  because  he  must  have  known  its  condition 
and  height  from  the  ground.  It  was  there  for  his  special 
use.  I.  C.  R.  R.  V.  Jewell,  46  lU.  99;  T.  W.  &  W.  Ry.  y. 
Eddy,  72  111.  138;  C.  &  A.  R.  R.  v.  Bragonier,  119  III.  51; 
T.  W.  &  W.  Ry.  v.  Asbery,  84  111.  429;  Appel  v.  B.  N.  Y. 
&  P.  R.  R.  Co.,  Ill  X.  Y.  550;  Lothrop  v.  Fitchburg  R.  R., 
150  Mass.  423;  Brooks  v.  Xorth  Pacific  R.  R.  Co.,  47  Fed. 
687;  C,  R.  I.  &  P.  R.  R.  v.  Clark,  108  111.  113. 

It  is  not  the  law  that  defendant  was  bound  to  furnish 
reasonably  safe  appliances  and  to  keep  its  tracks  in  reason- 
able repair.  It  is  only  required  to  use  reasonable  diligence 
to  that  end.  City  of  Hoopeston  v.  Eads,  32  Brad.  75;  C,  B. 
&  Q.  R.  R.  V.  Merckes,  36  Brad.  196, 204;  Camp  Point  Mfg. 
Co.  V.  BaUou,  71  111.  417;  C,  R.  I.  &  P.  v.  Lonergan,  118 
111.  41;  T.  W.  &  W.  Ry.  v.  Eddy,  72  111.  138;  W.,  St.  L.  &  P. 
Ry.  v.  Fenton,  12  Brad.  417;  C,  M.  &  St.  P.  Ry.  v.  Standart, 
16  Brad.  145. 

It  was  error  to  instruct  in  this  case  that  the  law  does  not 
presume,  in  the  absence  of  proof,  that  the  plaintiff  had  no- 
tice, etc.  The  foot-board  was  there  for  his  benefit.  The  law 
presume?  he  knew  all  defects  open  to  ordinary  observation, 
e.  g.,  the  height  of  foot-board.  I.  C.  R.  R.  v.  Jewell,  46  111. 
99;  T.  W.  &  W.  Ry.  v.  Eddy,  72  111.  138;  C.  &  A.  R.  R.  v. 
Bragonier,  119  111.  51;  C,  R.  I.  &  P.  Ry.  v.  Clark,  108  111. 
113;  C,  B.  &  Q.  V.  Montgomery,  15  Brad.  205;  Lothrop  v. 
Fitchburg  R.  R.,  150  Mass.  423;  Consolidated  Coal  Co.  v. 
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Wombaxjher,  13-i  111.  57,  CyG;  M.  C.  R.  R.  v.  Austin,  40  Mich. 
247.  •    • 

The  instruction  should  have  stated  that  plaintiflF  could  not 
recover  if  he  knew,  or  "  in  the  exercise  of  reasonable  obser- 
vation should  have  known,  of  the  defect."  It  required  a 
higher  duty  of  defendant  than  of  plaintiff.  C,  B.  &  Q.  R. 
R.  V.  Warner,  lOS  111.  538;  St.  L.  &  S.  E.  Ry.  v.  Britz,  72  111. 
25G;  C,  R.  I.  &  P.  v.  Clark,  108  111.  113;  C.  &  A.  R.  R.  v. 
Bragonier,  119  111.  51,  GG;  McCormick  Machine  Co.  v. 
.Burandt,  13G  111.  170;  Quick  v.  Minnesota  Iron  Co.  (Minn.), 
50  X.  W.  Rep.  244;  Pederson  v.  City  of  Rockford  (Minn.), 
42  N.  W.  Rep.  10G3;  Brooks  v,  Korth  Pacific  R.  R.  Co.,  47 
Fed.  Rep.  687. 

Plaintiff's  fourth  instruction  had  no  application  to  the 
issues  or  evidence.  It  was  erroneous  and  misleading.  De- 
fendant was  not  charged  with  a  violation  of  the  dutv 
described.  C,  R.  I.  &  P.  v.  Lonergan,  118  111.  41;  McNair 
V.  Piatt,  46  111.  211;  Espen  v.  Roberts,  33  111.  App.  268. 

Stevens  &  Horton  and  Wiley  &  Neal,  attorneys  for  ap- 
pellant. 

Appellee's  Brief. 

Railroads  are  held  to  the  highest  degree  of  vigilance 
to  keep  their  road  and  all  portions  of  their  track  in  such 
repair  and  so  watched  and  tended  as  to  insure  the  safety 
of  all  who  may  be  lawfully  upon  them^  whether  passengers, 
servants,  or  others.  Railroad  v.  Shannon,  43  111.  345 ;  Rail- 
road V.  Troesch,  68  111.  546 ;  Railroad  v.  Swett,  45  111.  203. 

The  servant  is  entitled  to  assume  that  his  master  has  fur- 
nished him  with  suitable  and  safe  track  and  surroundings, 
and  relieve  him  of  investigation  and  inquiry  in  that  regard. 
Railroad  v.  Hines,  132  111.  165 ;  Railroad  v.  'Swett,  45  111. 
201 ;  Railroad  v.  Welch,  52  111.  186;  Nadua  v.  White,  etc., 
76  Wis.  131. 

It  is  not  his  duty  to  ascertain  whether  the  machinery  and 
structure  of  the  road  are  defective.  It  is  the  duty  of  the 
company  to  keep  them  in  a  safe  condition.    Railroad  v. 
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Hines,  132  111.  165;  Porter  v.  Eailroad,  60  Mo.  160;  2  Thomp- 
son on  Negligence,  1012. 

Xegligence  of  the  plaintiflF  will  not  be  presumed ;  it  is  a 
matter  of  defense.  Eailroad  Co.  v.  Hines,  132  111.  165 ; 
Railroad  Co.  v.  Clark,  108  111.  117. 

When  the  nature  of  the  service  is  such  as  to  require  that 
exclusive  attention  be  fixed  upon  it,  that  they  should  act 
Avith  rapidity,  it  can  not  be  expected  the  servant  should 
always  bear  in  mind  the  existence  of  defects.  Thompson 
on  Negligence,  Sec.  93 ;  Eailroad  Co.  v.  Gregory,  58  111.  272; 
Eailroad  Co.  v.  Swett,  45  111.  201. 

Cra.tg  &  Craig,  attorneys  for  appellee. 

Opinion  by  the  Court. 

Appellee  recovered  a  judgment  against  appellant  for 
$13,200.  The  declaration  contained  five  counts,  the  first 
of  which  averred  that  the  plaintiff  was  in  the  employ  of 
the  defendant  as  a  switchman,  and  that  while  he  was  stand- 
ing on  the  foot-board  of  a  moving  switch  engine,  in  the  per- 
formance of  his  duty,  the  foot  board  came  in  contact  with 
the  end  of  a  plank  (which  was  laid  alongside  the  track) 
constituting  a  part  of  the  crossing  of  B  street,  over  the 
track,  whereby  he  was  thrown  under  the  engine  and  se- 
riously injured.  In  the  second  count  it  was  averred  that 
the  rods  supporting  the  foot-board  had  become  out  of 
repair  and  unfit  for  use,  whereby  the  foot-board  gave  way, 
et/C,  ctc. 

The  third  count  charged  that  the  plank  had  become  loose 
and  extended  above  the  track,  so  as  to  come  in  contact  with 
the  foot-board.  The  fourth  count  charged  that  the  foot- 
board was  hung  so  low  that  it  would  not  safely  pass  over 
the  tracks;  and  the  fifth,  that  the  plank  had  become  loose 
and  elevated,  so  as  to  be  in  the  way  of  the  foot-board. 

Negligence  of  defendant  was  averred  as  to  each  of  these 
matters,  and  it  was  averred  that  the  plaintiff  was  not  aware 
of  the  alleged  defective  conditions,  and  that  he  used  ordi- 
nary care. 
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Thus,  the  plaintifiTs  allegations  of  negligence  on  the  part 
of  defendant  were  in  substance  : 

1.  That  the  foot-board  was  out  of  repair,  in  that  the 
rods  supporting  it  had  become  unsound  and  unfit  for  use. 

2.  That  the  foot-board  was  improperly  constructed,  ^in 
that  it  was  hung  too  low. 

3.  That  the  ])lank,  Avhich  was  a  part  of  the  crossing,  had 
been  permitted  to  become  loose,  and  raise  up  so  far  above 
the  track  as  to  obstruct  the  foot-board. 

As  to  the  first,  there  seems  to  have  been  no  proof,  nor 
anything  tending  to  support  it,  aside  from  the  fact  that  the 
foot-board  was  broken.  The  mere  fact  that  a  piece  of  ma- 
chinery gives  way,  is  not  of  itself  sufficient  to  support  the 
charge  of  negligence  in  an  action  by  an  employe  against 
the  emi)k)yer.  The  allegation  of  negligence  must  be  proved, 
and  proof  of  the  accident  and  injury  does  not  shift  the  bur- 
den upon  the  employer  so  as  to  require  him  to  show  that  he 
was  free  from  negligence.     Sack  v.  Dolese,  137  III.  129. 

As  to  the  other  two  grounds  of  alleged  negligence,  there 
was  some  jyvoof  pro  et  con.  We  shall  not  attempt  to  state 
it,  but  in  our  opinion  it  is  difficult  to  see  how  the  jury  could 
find  that  the  preponderance  was  with  the  plaintiif  upon  the 
second.  As  to  the  third,  the  evidence  was  very  conflicting. 
Some  of  the  witnesses  for  the  plaintiff,  say  the  plank  was 
two  and  a  half  inches  above  the  track,  others  an  inch  and 
a  half,  and  so  on,  while  the  witnesses  for  defendant,  who 
profess  to  have  measured  accurately,  say  not  more  than  a 
half  inch. 

If  the  foot-board  was  adjusted  at  the  proper  height  above 
the  track,  as  the  evidence  seems  to  show,  it  is  not  readily 
a])parent  how  the  accident  is  to  be  accounted  for.  It  may 
be  that  the  engine,  in  moving  rapidly,  would  dip  more  or 
less  at  each  end,  and  that  a  loose  joint  in  the  track  would 
increase  this  tendency.  But  whatever  the  cause,  it  was 
incumbent  upon  the  plaintiff  to  show  that  he  was  unaware 
of  any  defective  conditions,  and  that  the  defendant  knew, 
or  by  the  use  of  due  care  would  have  known,  that  there 
was  a  defect  either  in  the  construction  of  the  engine 
or  in  the  condition  of  the  track. 
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The  plaintiflF  had  been  engaged  in  this  service  for  a  con- 
siderable timO)  riding  many  times  a  day  on  this  foot-board, 
over  the  very  place  whore  this  accident  occurred.  He  not 
only  made  no  complaint  of  any  defective  condition  as  to 
either,  but  in  his  testimony  he  omits  to  say  that  he  had 
ever  discovered  .anything  wrong  or  dangerous.  He  might 
be  excused,  ordinarily,  for  not  observing  the  supposed  pro- 
trusion of  the  plank  above  the  track,  if  he  had  not  so  fre- 
quently ridden  on  the  foot-board;  but  waiving  this  as  an 
independent  item,  we  can  not  understand  how  he  should 
have  failed  to  notice  the  fact,  if  it  was  a  fact,  that  the  foot- 
board was  huno:  too  low  for  safety,  and  then  the  observa- 
tion  that  led  to  this  conclusion  could  hardly  have  failed  to 
disclose,  if  it  was  true,  that  the  plank  had  become  too  higB. 

These  considerations  are  important,  because  of  the  duty 
of  the  plaintiff  to  use  due  care,  and  to  report  any  dangerous 
condition  he  may  discover,  to  his  employer. 

In  C,  R.  I.  &  P.  Ry.  Co.  v.  Clark,  108  111.  119,  the  Supreme 
Court,  in  commenting  upon  a  somew^hat  similar  situation, 
remarks  as  follows : 

"  If  deceased  could  not  learn  the  place  was  dangerous  by 
reasonable  care,  how  can  appellant  be  held  liable  because  it 
did  not  learn  the  fact  ?  Reasonable  care,  when  exercised  by 
the  company,  could  only  reach  the  same  results  that  would 
be  attained  by  the  use  of  the  same  care  by  deceased. 
If  by  his  care  and  diligence  he  could  not  learn  that  it  was 
dangerous,  it  is  unreasonable  to  hold  appellant  liable,  where, 
by  the  use  of  the  same  care,  it  could  nat  learn  there  was 
any  danger." 

It  is  familiar  doctrine  in  this  State,  that  an  employe  must 
be  careful  to  note  and  report  any  defects  or  want  of  repair  in 
the  appliances  he  is  required  to  use.  If  the  employer  uses 
reasonable  care  to  furnish  safe  and  suitable  appliances  he 
may  expect  the  employe  will  promptly  call  attention  to  any 
defects  that  may  appear  or  any  repairs  that  may  become 
necessary,  so  far  as  due  care  on  his  part  will  discover  the 
same,  and  an  employe  who  fails  in  this  does  not  exercise 
ordinary  care  for  his  own  safety.     I.  C.  R.  Co.  v.  Jewell,  4G 
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111.  09;  T.  W.  &  W.  Ry.  Co.  v.  Eddy,  72  111.  irJS;  Penn.  Co. 
V.  Lynch,  90  111.  383;  C.  &  A.  R.  R  Co.  v.  Bragdonier,  119 
111.  51.     Many  other  cases  might  be  cited. 

As  was  said  in  Priestly  v.  Fowler,  3  M.  & W.  1,  quoted  in 
Penn.  Co.  v.  Lynch,  supra:  "'  The  mere  relation  of  master 
and  servant  can  never  imply  an  obli<2^ation  on  the  part  of 
the  master  to  take  more  care  of  the  servant  than  he  mav 
reasonably  be  presumed  to  take  of  himself ;"  and  continu- 
ing, the  court  siiid,  "and  so  it  is  held  that  where  defects  in 
the  machinery  or  other  appliances  are  as  well  known  to  the 
sarvant  as  to  the  master,  the  servant  must  be  re^rarded  as 
voluntarily  incurring  the  risk  resulting  from  its  use,  unless 
the  master,  by  urging  on  his  servant  or  coercing  him  into 
danger,  or  in  some  other  way,  directly  contributes  to  the 
injury." 

The  third  instruction  given  for  the  plaintiff  reads  thus : 
"  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff  was  in  the  employe  of  the 
defendant  as  a  switchman,  in  the  switch-yards  of  the  defend- 
ant, that  in  that  case  it  was  the  duty  of  the  defendant  to 
furnish  reasonably  safe  machinery  and  appliances  and  to 
keep  the  tr.  ck  in  reasonable  repair,  and  the  plaintiff  had  a 
right  to  rely  upon  the  defendant  to  do  so,  and  the  plaintiff 
was  not  bound  to  test  the  safety  and  fitness  of  the  machin- 
ery in  the  first  instance,  before  using  it,  in  the  absence  of 
notice  or  knowledge,  in  the  exercise  of  due  care,  that  there 
was  something  wrong  in  that  respect,  and  that  the  law  does 
not  presume,  in  the  absence  of  proof,  that  the  plaintiff  had 
notice  of  defects,  if  the  jury  believe  from  the  evidence  thcit 
any  existed,  but  the  burden  is  on  the  defendant  to  prove 
t!iat  the  plaintiff  had  notice  of  the  defects,  provided  he  has 
G  lown  in  the  first  instance,  he  was  in  the  exercise  of  ordi- 
nary care  at  the  time  he  was  injured;  and  if  the  jury  believe 
from  the  evidence  that  plaintiff  received  injuries  from  the 
defects  of  the  foot-board,  as  alleged  in  the  declaration,  or 
received  injuries  from  defects  in  the  crossing  at  "B"  street, 
by  boards  protruding,  as  alleged  in  the  declaration,  if  from 
the  evidence  any  such  defects  existed,  while  riding  on  the 
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foot-board  in  the  regular  and  usual  course  of  his  employ- 
ment, and  exercising  due  care,  if  the  jury  so  believe  from  the 
evidence,  and  that  such  defects  were  unknown  to  him,  and 
that  if  the  jury  further  believe  from  the  evidence  that  the 
defendant  knew  of  such  defects,  if  any  existed  and  are  proven 
by  the  evidence,  and  that  the  existence  of  such  defects  con- 
stituted  negligence  on  the  part  of  the  defendant,  and  in  the 
exercise  of  ordinary  care  and  diliofence  the  defendant  could 
have  known  of  and  repaired  them,  then  the  defendant  is 
liable  therefor." 

By  this  the  jury  were  told  that  the  master's  duty  is  abso- 
lute, that  he  must  furnish  reasonably  safe  machinery,  etc., 
and  keep  the  tracks  in  reasonable  repair.  Thus  he  is  made 
an  insurer  to  that  extent.  But  it  is  well  settled  tliat  he  is 
bound  only  to  use  due  and  reasonable  care  to  that  end. 
Camp  Point  Mfg.  Co.  v.  Ballon,  71  111.  417;  C,  R.  I.  &  P. 
Ry.  Co.  V.  Lonergan,  118  111.  41. 

And  this  rule  has  been  frequently  announced  bv  the 
Appellate  Courts.  The  difference  between  the  duty  to  fur- 
nish reasonably  safe  machinery  and  appliances,  and  the  duty 
to  use  reasonable  care  to  furnish  such,  is  too  apparent  for 
discussion,  and  while  in  judicial  opinions  the  distinction 
may  not  always  have  been  kept  in  view,  yet,  it  is  believed, 
that  it  has  nowhere  been  intended  to  hold  that  the  master 
is  under  an  absolute  duty  in  this  respect.  This  instruction 
was  also  faulty  in  releasing  the  plaintiff  from  all  duty  to 
take  notice  of  any  defects  which  the  use  of  the  engine  might 
have  disclosed  as  to  its  construction. 

As  applied  to  the  evidence  the  jury  were  permitted  to 
find  for  the  plaintiff,  if  they  believed  the  machinery  was  not 
reasonably  safe,  or  that  the  track  was  not  so,  regardless  of 
the  efforts  of  the  defendant  to  make  them  so  in  the  first 
place,  and  regardless  of  the  failure  of  the  plaintiff  to  discover 
anything  insufficient  in  construction  or  in  repair,  and  in 
express  terms  relieving  the  latter  from  all  duty  to  notice 
and  report  any  deficiency  that  by  due  care  ho  might  have 
discovered.  It  is  true  the  phrase  "  exercise  of  due  care  "  as 
applied  to  the  plaintiff  appears  more  than  once  in  the 
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instruction,  but  it  is  in  such  a  connection  and  so  obscured 
by  the  other  terms  used  as  to  be  without  practical  effect. 

To  say  the  least,  the  instruction  is  confusing  and  mislead- 
ing, so  that  the  jury  might  easily  mistake  the  law  to  be 
applied  to  the  evidence  upon  this  very  important  point  in 
the  case. 

The  latter  clause  assumes  that  in  the  exercise  of  due  care 
the  plaintiff  might  fail  to  discover  defects  in  the  foot-board 
or  in  the  crossing,  and  yet,  that  in  the  exercise  of  no  higher 
degree  of  care  the  defendant  was  exi)ected  to  make  the  dis- 
covery, a  suggestion  condemned  as  unreasonable  by  the 
Supreme  Court  in  C,  R.  I.  &  P.  Ry.  v.  Clark,  supra.  In 
view  of  the  inconclusive  nature  of  the  evidence,  and  of  the 
very  high  figure  at  which  the  damages  were  assessed,  we 
not  only  can  not  say  the  jury  were  probably  not  influenced 
unfavorably  by  this  instruction,  but,  on  the  contrary,  we 
are  strongly  impressed  with  the  suggestion  that  it  had  much 
to  do  in  causing  the  verdict.  We  can  not  say  its  faults  were 
cured  by  the  instructions  given  for  defendant.  We  regard 
the  case  as  one  where,  because  of  the  unsatisfactory  char- 
acter of  the  proof,  great  accuracy  and  harmony  should  have 
marked  the  instructions  as  a  series,  and  from  the  amount 
allowed  by  the  jury,  we  are  disposed  to  think  the  case  did 
not  receive  at  their  hands  the  impartial  consideration  the 
law  requires.  The  judgment  will  be  reversed  and  the  cause 
remanded. 


Haines  v.  Amerine. 

1.  Limitations— Burden  of  Proof  Under  Plea  Traversed. — Under  a 
plea  of  the  statute  of  limitations,  iraversed,  the  burden  of  proof  is  upon 
the  defendant. 

2.  List  nut  ions — Assuming  Facts,  etc, — It  is  not  error  for  an  instruc- 
tion to  assume  facte  conceded  and  not  controverted. 

8.  Judgment  Proper  on  its  Face. — Costs  as  to  a  Dismissed  Defendant, 
— Where  it  is  assigned  for  error  that  the  judgment  was  rendered  against  a 
party  for  costs,  made  by  reason  of  another  party  being  originally  made 
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defendant,  but  as  to  whom  the  suit  had  been  dismissed  while  pending  in 
a  justice's  court,  the  abstract  not  showing  what  costs,  if  any,  were 
made  in  that  court,  the  judgment  appearing  proper  on  its  face,  and 
nothing  appearing  aliunde  to  vitiate  it,  it  will  not  be  disturbed. 

Memorandum.— Assumpsit.  Appeal  fi'om  a  judgment  for  plaintiff, 
rendered  by  the  Circuit  Court  of  Fulton  County;  the  Hon.  Jeffekson 
Orr,  Cu'cuit  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
A.  D.  1892,  and  atiirmed.    Opinion  filed  January  8,  1893. 

Appellant's  Brief. 

In  a  justice's  court,  all  proceedings  are  o?'e  ten  its,  and  the 
statute  of  limitations  is  presumed  to  liave  been  pleaded,  if 
necessary  to  tlio  defense.  William  v.  Corbet,  28  111.  252 ; 
Comstock  V.  Ward,  22  111.  248. 

"  In  trials  before  justices  of  the  peace,  and  in  the  Circuit 
Court  on  appeals  from  their  judgments,  formal  written 
pleadings  are  not.  required,  and  a  defendant  has  a  right  to 
insist  upon  proof  of  all  material  lacts  necessary  to  a  i^ecov- 
ery,  ])reclsely  as  if  pleas  were  filed."  Town  of  Lewistown 
V.  Proctor,  27  111.  416;  Ilennies  v.  People,  70  111.  100. 

Where  a  cause  is  dismissed  upon  motion  of  the  plaintiff,  it 
should  be  at  his  cost.  Kinman  v.  Bennett,  1  Scam.  (111.) 
326 ;  Shaffer  v.  Currier,  13  111.  668 ;  IloUiday  v.  Shugart, 
56  111.  44;  Smith  v.  Forbes,  14  Brad.  477. 

A  findino^  of  a  court  contrary  to  the  decided  weight  of 
evidence  is  good  ground  for  reversal.  Udell  v.  Howard,  28 
111.  App.  124. 

The  verdict  of  the  jury  should  always  bo  a  just  and  fair 
conclusion  from  the  whole  evidence.  Smith  v.  Slocum,  62 
111.  360. 

Gray  &  Waggonee,  attorneys  for  appellant.      , 

Winter  &  Son,  with  Eat  IIamer,  attorneys  for  appellee. 

Opinion  of  the  Court,  the  Hon.  George  W.  Pleasants^ 
Presiding  Judge. 

This  action  was  commenced  by  appellee  before  a  justice 
of  the  peace  against  appellant  and  Seaborn  Haines,  to  recover 
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damages  for  alleged  failure  to  deliver  wheat  according  to 
contract.  On  the  trial  the  case  was  dismissed  hy  plaintiff 
as  to  Seaborn,  and  judgment  rendered  for  damages  found 
and  costs  against  api)ellant,  who  appealed  to  the  Circuit 
Court,  where  judgment  was  again' rendered  for  plaintiff,  on 
verdict  for  a  larger  amount. 

Appellee  was  a  grain  buyer  at  Vermont,  and  appellant  a 
farmer  in  the  neighborhood.  On  July  6,  1891,  Seaborn 
Haines,  as  agent  of  his  brother,  the  appellant,  sold  to  appel- 
lee by  sample  from  1,000  to  1,500  bushels  of  wheat,  not  then 
threshed,  at  eighty  cents  per  bushel.  Plaintiff  claimed  that 
by  the  contract  the  wheat  was  to  be  delivered  when  threshed, 
and  to  be  threshed  in  a  reasonable  time ;  and  that  was  ex- 
pected to  be  within  two  weeks,  as  expressed  by  Haines.  The 
latter  claimed  that  it  was  to  be  delivered,  if  threshed  within 
two  weeks.  That  is  the  only  difference  between  the  par- 
ties upon  any  material  question  of  fact.  The  wheat  was  not 
threshed  within  two  weeks,  not  through  any  fault  of  the 
defendant,  but  because  the  machine  he  had  engaged  broke 
down,  and  he  failed  in  his  efforts  to  get  another  within  the 
time.  Some  two  months  later,  he  did  thresh  and  ship  it, 
and  at  that  time  it  was  w^orth  ninety  cents. 

We  do  not  care  to  discuss  the  evidence  on  the  point  in 
difference.  It  was  conflicting,  and  the  question  has  been 
twice  decided  against  appellant  by  triers  who  saw  and 
heard  the  witnesses.  We  think  these  findings  fairly  settle  it. 

In  speaking  of  the  occurrences  referred  to,  the  witnesses 
give  the  day  of  the  month,  without  the  year.  Appellant 
here  gravely  claims  that  as  all  defenses  are  presumed  to  be 
relied  on  in  justices'  courts,  including  the  statute  of  limita- 
tions, and  as  the  cause  of  this  action  was  not  shown  to  have 
arisen  within  five  years,  it  was  barred  by  that  statute.  It  does 
not  appear  that  this  supposed  point  was  hinted  at  in  either  of 
the  courts  below.  One  of  the  defendant's  witnesses,  by  his 
answer  to  a  question  not  abstracted,  clearly  fixed  the  time  as 
in  "  this  year,"  the  year  of  the  trial,  and  thirdly,  under  a 
plea  of  the  statute,  traversed,  the  burden  of  proof  is  on 
the  defendant. 
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It  is  assigned  for  error  that  judgment  was  rendered 
against  appellant,  "for  cost  made  by  reason  of  Seaborn 
Haines  being  made  a  party  defendant."  Seaborn  Haines 
was  not  a  party  to  this  record,  and  the  judgment  was  that 
"  plaintiff  do  have  and  recover  of  and  from  the  defendant 
the  sum  of  one  hundred  and  twenty  dolkirs  damages, 
together  with  his  cost  and  charges  by  him  about  this  suit 
in  this  behalf  expended,  to  be  taxed,  and  may  have  execu- 
tion therefor."  Nor  does  the  abstract  show  what,  if  any, 
cost  was  made  in  the  justice's  court  that  would  not  have 
been  properly  made,  if  he  had  not  been  a  party  defendant 
there.  The  judgment  on  its  face  is  proper,  and  nothing 
ap{)ears  aliunde  to  vitiate  it. 

It  is  said  that  by  the  third  instruction  for  plaintiff  as  to 
the  measure  of  damages,  the  court  assumed  there  was  a 
difference  between  the  contract  price  and  the  market  price 
at  the  time  of  the  alleged  breach.  It  is  not  clear  that  the 
instruction  did  so  assume,  but  if  it  did  it  was  not  error, 
because  the  fact  so  assumed  was  not  controverted.  It  was 
conceded  that  the  contract  price  was  eighty  cents,  and 
three  witnesses,  being  all  who  testified  on  that  point,  stated 
that  the  market  price  when  the  wheat  was  shipped  by 
defendant,  was  ninety. 

The  defendant's  refused  instruction  was  substantially  and 
fully  embraced  in  the  first  and  third  of  those  given. 

Perceiving  no  material  error  in  the  record,  the  judgment 
will  be  affirmed. 


Rice  &  Co-  T.  Weber. 

1.  Consfrrtcfion  of  Contracts,  —In  construing  a  contract,  the  situation 
of  the  parties  at  the  time  it  was  entered  into,  tlie  property  which  is  the 
subject-matter  of  the  contract,  and  the  intention  and  purposes  of  the 
parties  in  making  the  contract,  will  be  taken  into  consideration,  and  the 
intention  of  the  parties  carried  into  effect,  so  far  as  the  words  employed 
by  the  parties  and  the  rules  of  law  will  permit. 
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2.  f*ontr*icfs  lM>itettf!i,»(f  i/yy/n  Fntnre  Groirth^  etc. — Where  a  con- 
trart  relate  to  sft^n.ipfl  things,  and  the  performance  of  it  must,  in  the 
con t^'iii Illation  of  bf>th  parti«-s,  deiM>n<l  api*n  the  future  growth  and  cc«i- 
tinue<i  exLst**nc»'  of  such  tliingH,  the  d«-struction  of  the  subject-matter  of 
the  cfjn tract  excuses  its  perfonnance.  if  such  (lestructionisfrom  no  fault 
or  n^'gligence  of  the  party  who  is  unable  to  perform  it. 

Memorandnm. — Action  for  breach  of  contract,  Ay^jeal  from  a  judg- 
ment rendered  by  the  Circuit  Court  of  Morgan  County;  the  Hon.  Cyrus 
Epleb,  Circuit  Jud^e,  pr(->iding.  Heard  in  this  court  at  the  May  term, 
A.  D.  1«92.     Opmion  filed  March  6,  1S93. 

AlTELLAXTS    StATI-IMEXT   OF   THE    CaSE. 

On  July  22,  l.>liO,  W.  C.  Langbridge,  who  was  traveling 
for  apiK^llant  (an  incorix>rated  company),  solicited,  and  ap- 
pellee gave,  an  order  for  several  kinds  of  seed  potatoes — 
twenty-five  barrels  in  all,  at  82.75  jier  barrel,  to  be 
delivered  the  following  spring.  They  were  not  delivered. 
A])pellee  brought  suit  in  attachment.  Appellant  entered 
ap|>earance  and  attachment  was  dismissed.  The  justice 
gave  judgment  against  appellant  for  $75.  He  appealed  to 
the  Circuit  Court,  where  judgment  was  entered  against  him 
for  8f;2.50. 

Appellee  made  a  contract  with  said  agent,  Langbridge, 
for  the  delivery  of  twenty -five  barrels  of  seed  potatoes  in 
the  following  spring  at  §2.75  per  barrel,  appellee  to  pay 
freight  estimated  at  25c.  i)er  bbl.,  but  he  never  received 
them.  In  the  following  spring  he  had  to  buy  his  potatoes 
elsewhere  at  an  increased  price  of  three  dollars  per  barrel. 
Langbridge  represented  his  crop  as  splendid,  in  their  local- 
ity. Their  conversation  resulted  in  appellee  giving  an 
order  in  the  following  language : 
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Ackd 


B 


35 


c 

c 


C.  R.  &  S. 


Chgd 


Route. 


Agent. 


Book 


D.  P. 


c!>ec. 


3.  No. 
Care  of. , 


BULK  SEED  DEPARTMENT. 

All  orders  are  taken  subject  to  the  approval  of  the 
house,  and  providing  stocK  is  unsold  upon  receipt  of 
order.  No  arrangement  or  contract  will  be  recog- 
nized unless  specified  in  this  order.  Prices  net.  Ko 
seeds  or  bags  to  be  returned;  freight  to  be  paid  by 
purchaser.  After  pliipment  in  good  order  our  respon- 
sibility ceases,  f  nd  no  claims  for  delays,  damages, 
losses  or  miscarrjiig.'  will  be  allowed.  Nor  charge  for 
packing  or  carria^^e.  Barrels,  bags  and  boxes  are 
chai'gt^d  at  cost.  All  accounts  subject  to  siglit  <lraft 
if  not  paid  when  due.  Salesmen  are  instructed  to 
give  purchaser  duplicate  order  when  rei^uested. 

Jacksonville,  Ilia,  July  22, 1800. 
Jerome  B.  Rice  &  Co.,  Cambridge,  N.  Y. : 

Please  send  in  spring  as  soon  as  weather  permits 
the  following  seeds  in  bulk. 

Terms  of  Sale — Net  cash  on  June  1st  after  date 
without  regard  to  day  of  purchase,  or  a  discount  of 
one  per  cent,  a  month  will  be  allowed  on  all  pay- 
ments before  June  1st. 


Name  Herman  Weber, 


P.  O.,  Jacksonville,  IlUnois. 


Brls. 


Variety. 


5 

5 

10 

5 


Potatoes  Erv  Sunrise, 
***   Rose 
**     Ohio 
"    Beauty  Hebron 


No  charge  for  barrels 

Stock  to  be  first  class 
(Signed), 


Herman  Weber 


Price. 

« 

c. 

1 

2 

75 

13 

2 

75 

13 

2 

75 

27 

2 

75 

13 

0. 

75 
75 
50 
75 


The  counterpart  of  this  Avas  signed  by  W.  C.  Langbridge 
and  retained  by  appellee. 
Afterward  appellee  sent  the  following  letter : 

H.    WEBER, 

dealer  in 

Groceries,  Glass,  Wooden  and  Willow  Ware,  Tobacc?o, 

Cigars,   Etc. 
68  East  Side  Square. 

Jacksonville,  III.,  Aug.  19th,  1890. 
Jerome  B.  Hice  &  Co., 

Gents — July  22d  I  ordered  through  your  agent  25  Bbls  seed  potatoes 
of  four  different  kinds.  Please  add  10  more  Bbls  of  Rose,  10  more  Bbls. 
Early  Ohio  and  5  more  Bbls  Early  Sunrise  and  oblige, 

Herman  Weber. 
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To  th(^se  communications  Mr.  Weber  had  no  reply  until 
al>out  Oct.  15th  when  he  received  a  circular  from  appellant 
stating  that  the  potatoes  in  their  vicinity  were  attacked  by 
rot  and  so  completely  destroyed  that  they  were  unlit  to  de- 
jHind  uiK)n  for  seed,  hence  '*  please  consider  the  order  you 
gave  our  agent  canceled."    To  this  he  made  no  answer. 

Julian  P.  Lippincott,  attorney  for  appellant. 

Appellee's  Brief. 

"We  take  the  pfround  that  when  the  principal  received 
notice  from  the  agent  of  his  act  in  selling  the  potatoes,  then 
the  i)rinci))al,  if  he  did  not  approve  the  order,  was  bound  to 
repudiate?  it  within  a  reasonable  time.  Tliat  he  could  not 
'•  lile  it  away,"  and  then  after  three  months,  and  after  pota- 
toes had  risen  in  price,  refuse  to  comply  .with  its  terms  or 
repudiate  the  sale.  1  Wait's  Actions  and  Defenses,  pige  228; 
Searing  et  al.  v.  Butler,  69  111.  675;  Foster  v.  Eockwell,  1U4: 
Mass.  107. 

"  If  the  principal  did  not  choose  to  aflBrm  the  act,  it  was 
his  duty  to  give  immediate  information  of  his  repudiation, 
lie  can  not,  by  holding  his  peace  and  a])parent  acquiescence, 
have  the  benelit  of  the  contract  if  it  should  afterward  turn 
out  to  be  profitable,  and  retain  the  right  to  repudiate  it  if 
otherwise.     Law  v.  Crots,  60  U.  S.  187. 

John  A.  Bellatti,  counsel  for  appellee. 

Opinion  of  the  Court,  the  Hon.  Carroll  C.  Boggs^  Jndge, 

This  is  an  appeal  from  a  judgment  rendered  in  the  Circuit 

Court  against  the  appellant  company  in  favor  of  the  appellee 

in  the  sum  of  $62.50,  for  the  breach  of  an  alleged  contract 

to  deliver  twenty-five  barrels  of  seed  potatoes. 

The  appellant  company  at  the  time  of  the  making  of  the 
alleged  contract  was  engaged  in  the  business  of  growing 
seeds  of  various  kinds  and  supplying  merchants  and  grocery- 
men  witli  such  seeds  in  packages,  to  be  sold  upon  commission, 
and  in  selling  such  seeds  in  bulk  to  retail  dealers.     On  the 
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22(1  day  of  July,  1890,  A.  C.  Langbridge,  an  agent  of  the  ap- 
pellant company,  called  upon  the  appellee,  who  is  a  retail 
dealer  in  groceries,  wooden  ware,  seeds,  etc.,  in  Jacksonville, 
Illinois,  for  the  purpose  of  taking  up  unsold  seed  left  with 
him  at  the  beginning  of  the  season  for  sale  upon  commission 
and  obtaining  settlement  for  such  as  had  been  sold.  After 
such  business  had  been  satisfactorily  transacted,  Langbridge, 
according  to  the  evidence  of  the  appellee,  asked  the  appellee 
if  he  wanted  some  number  one  seed  potatoes.  Theapix>]lee 
replied  that  he  did,  as  "our  crop  was  a  failure,"  and  "  we 
must  look  elsewhere  for  seed."  Langbridge  said  their  crop 
was  splendid.  The  appellee  thereupon  signed  an  order  to 
the  appellant  company,  directing  them  to  send  him  "  in 
spring,  as  soon  as  weather  permits,  the  following  seeds  in 
bulk;"  the  total  of  the  order  being  for  twenty-five  barrels  of 
potatoes  of  different  specified  varieties.  This  order  was  de- 
livered to  Langbridge,  as  agent  of  the  appellant  company.  On 
the  10th  of  August,  1890,  the  appellee  wrote  the  appellant 
the  following  letter: 

"  n.  TTeber,  Dealer, 
Jacksonville,  III.,  August  19,  1890. 

jERO^rE  B.  ElCE  &  Co. 

Gents :  July  22d,  I  ordered,  through  your  agent,  twenty- 
five  barrels  seed  potatoes  of  four  different  kinds.  Please 
add  ten  more  barrels  of  Rose,  ten  more  barrels  Early  Ohio, 
and  five  more  barrels  Early  Sunrise,  and  oblige, 

Herman  Weber.*' 

lie  heard  nothing  whatever  from  the  appellant  company 
until  October  15,  1890,  when  he  received  a  printed  circular, 
issued  by  it,  advising  him  that  its  potato  crop  was  in  a 
serious  condition  because  of  the  potato  rot,  which  made 
its  appearance  about  the  middle  of  September,  and  since 
continued,  with  no  indication  of  stopping ;  that  one-half  to 
three-fourths  of  the  crop  was  worthless,  and  the  farmers 
feared  that  all  was  diseased,  and  the  vitality  of  the  potatoes 
so  far  injured  that  he  should  not  think  of  getting  any  seed 
from  this  company;  that  the  potatoes  could  not  be  relied 
upon  to  grow,  and  would  not  be  acceptable  to  customers, 

Vol.  XLVIII  S7 
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and  he  had  better  secure  potatoes  from  some  locality 
where  the  rot  had  not  affected  the  crop,  and  notifying  him 
that  he  might  consider  his  order  to  the  apnellant  comjiany 
for  seed  potatoes  canceled.  The  apjiellee  testifieil  that  when 
he  gave  the  order  to  Langbridge  he  understood  the  appellant 
company  was  raising  all  different  kinds  of  seeds  that  were 
in  demand ;  that  Langbridge  said  they  had  a  big  crop  of 
potatoes,  but  didn't  say  where,  but  he  sup]X)sed  it  was  in 
their  locality,  or  county.  It  is  conceded  that  the  ap])ellant 
company  did  not  deliver  any  potatoes  to  the  appellee.  Is^o 
point  is  made  that  the  damages  are  excessive.  Counsel 
devote  much  of  their  briefs  to  an  interesting  discussion  of 
the  contention  of  the  appellant  company  that  no  contract 
was  completed,  because  the  evidence  fails  to  show  that 
the  order  of  the  appellee  was  accepted.  Waiving  this, 
we  think  there  can  be  no  recoverv  of  damatj:es,  even  if 
a  contract  is  proven.  It  appears  from  the  evidence,  with- 
out contradiction,  that  it  is  not  the  business  of  the  appel- 
lant company  to  sell  potatoes  upon  the  general  market  to 
be  resold  for  consumption,  but  only  to  dealers  in  seed,  for 
use  as  seed  potatoes.  That  it  does  not  buy  potatoes,  but 
produces  them  in  its  fields  and  gardens,  or  in  the  fields  of 
farmers  in  the  immediate  vicinity,  who,  under  its  super- 
vision, and  out  of  seeds  selected  by  it,  plant  and  cultivate  the 
crop,  and  produce  potatoes  for  it.  In  July,  1890,  when  the 
alleged  contract  was  made  with  the  appellee,  the  appellant 
company  had  such  a  crop  green  and  growing,  and  which 
promised  to  mature  and  yield  first-class  potatoes  for  seed- 
ing purposes.  We  think  it  clearly  appears  from  the  evidence 
that  it  was  the  potatoes  thus  growing,  and  thus  to  be  ma- 
tured, that  appellant  expected  to  deliver,  and  the  appellee 
expected  to  receive.  It  was  for  such  potatoes  the  appellee 
contracted;  potatoes  out  of  this  crop,  then  being  cultivated, 
and  to  be  matured  by  the  api^ellant  company  as  seedsmen, 
with  especial  reference  to  their  qualities  for  seeding  pur- 
poses. Under  the  contract  the  appellee  could  not  have 
l)een  forced  to  accept  potatoes  bought  upon  the  general 
market,  and  as  a  correlative  proposition,  he  could  not  de- 
mand such  a  performance  by  the  appellant.    The  e\idence 
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shows  beyond  contention  that  the  growing  potatoes,  which 
the  parties  had  in  contemphition,  and  which  formed  the 
subject-matter  of  this  contract,  was  stricken  with  rot,  and 
destroyed,  or  so  badly  affected  with  the  disease  as  to  render 
them  unlit  for  seed,  and  that  the  appellant  company  for  this 
reason  was  unable  to  and  failed  to  supply  seed  potatoes  to 
its  customers  the  following  spring.  It  became  apparent  to 
the  appellants  in  October,  1890,  that  the  growing  crop  was 
seriously  damaged  by  the  "  rot,"  and  it  was  feared  that  the 
potatoes  that  were  not  destroyed  by  the  disease  w^ould  be 
so  affected  by  it,  as  to  be  wholly  unfit  for  seed.  Of  this  the 
appellee  was  immediately  infonned  by  a  printed  circular. 
The  appellant's  catalogue  of  seeds  for  the  season  of  1891,  a 
copy  of  which  reached  the  appellee  about  January  1,  1891, 
advised'  its  customers  and  the  public  that  it  would  not 
supply  seed  potatoes,  because  of  the  injury  to  the  crop  by 
the  rot. 

In  enforcing  and  construing  contracts,  the  situation  of 
the  parties  at  the  time  it  was  entered  into,  the  property 
which  is  the  subject-matter  of  the  contract,  and  the  intention 
and  purpose  of  the  parties  in  making  the  contract  will  be 
taken  into  consideration,  and  the  intention  of  the  parties 
carried  into  effect,  so  far  as  the  words  employed  by  the  par- 
ties in  the  contract  and  the  rules  of  law  will  permit.  2  Par- 
sons on  Contracts,  page  499. 

Where  a  contract  relates  to  specified  things,  and  the  per- 
formance of  it  must,  in  the  contemplation  of  both  parties, 
dei>end  upon  the  future  growth  and  continued  existence  of 
such  things,  the  destruction  of  the  subject-matter  of  the 
contract  excuses  its  performance,  if  such  destruction  is 
from  no  default  or  negligence  of  the  party  who  is  unable  to 
perform  it.  Walker  v.  Tucker,  70  111.  527;  3d  American 
&  Eng.  Ency.  of  Law,  901. 

This  principle  is  applicable,  we  think,  to  the  contention 
between  these  parties  under  the  facts  as  they  appear  incon- 
trovertibly  in  the  evidence,  and  should  have  operated  to 
acquit  the  appellant  of  liability  to  respond  in  damages,  be- 
cause of  the  failure  to  deliver  the  potatoes.  Therefore  the 
judgment  must  be  and  is  reversed  and  the  cause  remanded. 
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Angelo  et  aL  t.  Angclo  et  al. 

1.  Jurisdiction — Freehold  Involved. — The  question  as  to  whether  a 
tax  deed  is  invalid  because  of  defects  in  the  proceedings  upon  which 
it  is  based,  involves  a  freehold. 

Memorandnm. — Appeal  from  a  decree  entered  by  the  Circuit  Conrt  of 
Ilorgan  County.  Tlie  Hon.  Cyrus  Epler,  Circuit  Judge,  presiding. 
Heard  in  this  court  on  motion  to  dismiss  the  appeal,  at  the  November 
Term,  A.  D.  1892,  and  appeal  dismissed,  a  freehold  being  involved. 
Opinion  filed  December  2,  1892. 

The  opinion  of  the  court  states  the  case. 
T.  G.  Taylor,  attorney  for  appellants. 
Morrison  &  Whitlook,  attorneys  for  appellees. 

Opinion  by  the  Court. 

This  was  a  bill  in  chancery  under  which,  by  appropriate 
pleading,  the  material  and  substantial  questions  raised  and 
presented  to  the  Circuit  Court  were,  as  to  the  validity  of  a  tax 
deed  held  by  Mary  Stewart,  one  of  the  appellants,  for  cer- 
tain tracts  of  land  involved  in  the  proceeding.  The  decree 
of  the  Circuit  Court  was  that  the  tax  deed  was  invalid  be- 
cause of  defects  in  the  proceeding  upon  which  it  was  based. 
This  appeal  seeks  to  have  the  decree  of  the  court  as  to  the 
validity  of  such  tax  deed  reviewed.  We  are  of  opinion  that 
a  freehold  is  involved  and  for  that  reason  we  have  not  juris- 
diction. Gage  V.  Scales,  100  111.  218;  Gage  v.  Bailey,  102 
111.  11;  Brown  v.  McCord,  9  111.  App.  550.  The  appeal 
is  therefore  dismissed  with  leave  to  the  parties  to  withdraw 
record,  abstracts  and  briefs. 


^  f^  Wells  et  al..  Executors,  etc.  v.  Ipperson. 


1.  VerdictB, — A  verdict  may  be  delivered  in  writing  or  oraJly,  but  in 
neither  form  does  it  become  the  verdict  until  it  is  announced  and  re- 
ceived in  court.  Until  then  the  jury  may  change  it  or  authorize  the  judge 
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or  clerk  to  change  it  in  form  or  substance,  and  if,  before  it  is  received, 
the  change  intended  is  so  announced  by  them  and  made  in  accordance 
tlierewith  and  recorded,  the  one  so  recorded  is  the  only  verdict  in  the 
case. 

2.  Verdicts — Objections  to  Form. — Objections  to  the  form  of  the  ver- 
dict can  not  be  made  for  the  first  time  in  the  Appellate  Court. 

3.  Instructions — Corrections  in  Form. — The  trial  judge  having  read 
an  instruction  to  the  jury,  was  dissatisfied  witli  it.  He  erased  a  part  of 
it,  and  stated  to  the  jury  that  he  would  read  it  again,  and  did  so,  omit- 
ting the  part  erased;  this  ivas  held  properly  done. 

Meniorandam. — Action  of  assumpsit,  use  and  occupation.  Appeal 
from  a  judgment  rendered  by  tlie  Circuit  Court  of  Adams  County;  the 
Hon.  Oscar  P.  Bonney,  Circuit  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  A.  D.  1892,  and  affirmed.  Opinion  filed  January 
80,  1893. 


Extract  from  the  Abstract  of  the  Record. 

The  jury  brought  into  court  a  verdict  in  words  and  figure 
as  follows : 

We,  the  jury,  find  the  claims  of  defendant  balanced  by 
those  of  the  plaintiflf.  (Karnes  of  jurors.)  Thereupon  the 
court  asked  the  jury  if  they  meant  to  find  as  their  verdict 
the  issues  for  the  defendant;  to  which  the  jury  replied  that 
they  did.  Whereupon  the  court  put  the  verdict  in  form  as 
follows: 

We,  the  jury,  find  the  issues  for  the  defendant. 

Appellants'  Brief. 

There  being  different  issues  before  the  jury,  the  verdict, 
<*  We,  the  jury,  find  the  claims  of  defendant  balanced  by 
those  of  the  plaintiff,"  was  insufficient.  Thompson  on 
Trials,  Vol.  II,  Sec.  2639;  Jones  v.  Snedecor,  3  Mo.  390; 
Talbot  V.  Jones,  5  Mo.  217;  Carr  v.  Stephenson,  5  Humph. 
(Tenn.)  559;  Tibbs  v.  Brown,  2  Grant  (Pa.),  Col.  39;  Powell 
V.  Ilarter,  5  Ohio,  259;  Anderson  v.  Anderson,  4  Ilayw. 
(Tenn.)  255;    Sublett  v.  McLin,  10  Humph.  (Tenn.)  181. 

The  court  erred  in  changing  the  verdict  in  matter  of  sub- 
stance, or  suggesting  such  change.     1  H.  Bl.  78;  Thompson 
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on  Trials,  VoL  II,  Sec.  2G33;  McConnel  v.  Linton,  4  Watts 
(Pa.),  357. 

The  court  erred  in  not  sending  the  jury  back  to  make  a 
proi)er  verdict.  Flinn  v.  Barlow,  16  111.  39;  Smith  v.  TTill- 
iams,  22  111.  357;  Martin  v.  Morelock,  32  111.  485;  Reed  v. 
Thayer,  9  Ind.  157;  Bass  v.  Hanson,  9  Iowa,  563;  Thomp- 
son on  Trials,  Vol.  II,  Sec.  2639-42;  Acton  v.  Dooley,  16 
Mo.,  p.  441,  449. 

J.  C.  Broad Y,  attorney  for  appellants. 

Appellee's  Brief. 

"  It  was  immaterial  what  the  written  verdict  contained, 
or  what  may  have  been  its  omissions  or  defects.  The  ver- 
dict of  the  jury  was  delivered  orally  in  court  by  the  fore- 
man, in  the  presence  and  hearing  of  the  other  jurors.  That 
verdict  was  in  due  form  and  judgment  was  properly  ren- 
dered by  the  court  upon  it.  The  verdict  as  read  by  the 
clerk  and  rendered  by  the  jury  was  their  verdict  and  their 
only  verdict."     Griffin  v.  I^rned,  111  111.  432. 

The  api>ellant  made  no  objection  to  the  action  of  the  court 
below,  he  can  not  object  now.  By  his  silence  he  Avaived 
any  error  which  there  was  in  the  court's  conduct.  Thomp- 
son on  Trials,  Sections  2,  700,  773;  Chittenden  v.  Evans,  48 
111.  52;  Chicago,  etc.,  Co.  v.  Goyette,  133  111.  21;  State  Bank 
of  Illinois  V.  Batty,  4  Scam.  200;  Wiggins  Ferry  Co.  v.  People, 
101  111.  446;  Schlenker  v.  Risley,  3  Scam.  483;  MiUer  v.  Mc- 
Manis,  57  111.  126;  Burkett  v.  Bond,  12  111.  87;  State  v.  Fen- 
lason,  78  Me.  495;  Dorr  v.  Waldron,  62  111.  221;  Hartford 
Fire  Ins.  Co.  v.  City  of  Paris,  8  Brad.  181;  Knowlton  v. 
Fritz,  5  Brad.  217;  Fireman's  Ins.  Co.  v.  Peck,  126  111.  493. 

The  supposed  error  was  not  among  appellant's  grounds 
for  a  new  trial.  lie  will  be  confined  in  the  upper  court 
to  the  reasons  for  a  new  trial  specified  in  the  court  below, 
and  w^ill  be  conclusivelv  held  to  have  waived  all  causes  for 
a  new  trial  not  there  set  forth  in  his  written  motion.  Con- 
solidated Coal  Co.  V.  Schaefer,  135  111.  210;  Utter  v.  Jaf- 
fry,  114  111.  470;  MiUerv.Eidgely,19  Brad.  306;  Eoseboom 
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T.  Whittaker,  132  IlL  81;  Hunter  v.  Harris,  29  111.  App. 
2 )');  Hinckley  v.  Cheney,  31  III.  App.  5:^0;  Beers  v.  Myers, 
28  IlL  App.  048;  Western  Union  TeL  Co.  v.  DeGolyer,  27 
IIL  App.  489. 

Carter,  Govebt  &  Pape,  attorneys  for  appellee. 

Opinion  of  the  Court,  the  Hon.  George  W.  Pleasants, 
Jiulije, 

Tliis  was  an  action  of  assumpsit,  commenced  by 
Edward  Wells  against  appellee,  o'[i  the  24:th  day  o\  Febru- 
ary, 1890,  to  recover  $225,  claimed  as  rent  for  one  year 
from  March  1,  1882,  and  interest  thereon  amounting  to  §81. 
Judgment  was  entered  for  defendant  January  2,  1892,  and 
plaintiff's  appeal  bond  approved  on  the  29tk  He  died  on 
the  10th  of  May  next  following,  and  letters  testamentary 
were  issued  to  apj^ellants,  who  were  thereupon,  by  order 
of  this  court,  substitute<l  as  parties  here. 

The  declaration  consisted  of  two  indeVitatus  counts, 
one  for  use  and  occupation,  and  the  other  on  an  account 
stated.  Defendant  pleaded  the  general  issue,  statute  of 
limitations  and  set-off,  and  ])laintiff  replied  to  the  second 
plea  a  new  promise  within  five  years  before  suit  brought. 

On  the  trial  it  appeared,  without  dispute,  that  defendant 
had  occupied  the  premises  as  tenant  of  plaintiff  for  the  year 
mentioned,  and  Iiad  paid  nothing  on  account  of  the  rent 
due  for  it;  and  also,  that  he  liad  so  occupied  them  for  the 
live  years  next' preceding,  for  which  he  had  paid  $225  per 
year,  and  that  no  new  agreement  was  made  with  plaintiff 
for  the  one  in  question. 

It  further  api)eared  that  he  had  occupied  them  continu- 
ously from  1871;  a4  first  under  Menke  at  $225,  and  after- 
ward under  Munson  &  Turner;  tliat  they  opened  a  stone 
quarry  on  the  demised  premises,  which  deprived  defendant 
of  the  use  of  nearly  one- fourth  of  them,  and  that  this  con- 
dition continued  during  his  tenancy  under  plaintiff.  He 
chiimed  and  testified  that  Munson  &  Turner,  in  considenx- 
tion  thereof,   reduced  the  rent  to  §200,  which  was  all  he 
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paid  them,  and  no  new  agreement  was  made  with  plaintiff. 
This  stiit<?ment  of  a  reduction  of  their  rent  by  ilunson  & 
Turner,  was  positively  denied  by  Turner,  who  seems  to  have 
been  the  active  memterof  the  firm  in  this  matter. 

Defendant  also  claimed  and  ^testified  that  durinc:  his  ten- 
ancy,  plaintiff,  for  a  consideration,  gave  him  the  rent  of  a 
house  on  that  part  of  the  land  used  for  quarrying;  that  he 
rented  it  to  one  Doolie,  who  confirmed  his  stat<*ment;  that 
Doelle  occupied  it  for  six  weeks  and  paid  him  the  rent, 
which  plaintiff  never  claimed;  that  after  Doelle  left,  plaintiff 
rented  it  to  three  families,  who  occupied  it  for  eighteen 
months;  that  he,  the  defendant,  received  none  of  the  rent 
from  them,  and  that  it  was  worth  $6  per  month.  Plaintiff 
denied  that  he  had  turned  over  the  rent  to  him,  but  did  not 
deny  that  he  rented  to  the  three  families  referred  to,  and 
received  the  rent  from  them;  and  Doelle  testified  that  he 
(^alkcd  with  plaintiff  about  renting  it  in  1881,  when  it  was 
empty,  and  that  plaintiff  told  him  he  had  had  a  heap  of 
trouble  with  that  house  heretofore,  and  had  turned  it  over 
to  ilr.  Ipi)crson. 

Near  the  close  of  the  year  ending  March  1,  1882,  a  notice 
was  served  on  defendant  to  terminate  his  tenancv  for  non- 
payment  of  rent.  He  says  ho  then  had  wlieat  in  the  ground 
and  to  save  it,  settled  for  what  was  claimed  to  bo  in  arrear, 
at  the  rate  of  8225  per  year,  but  then  told  plaintiff  he  had 
been  paying  $25  too  much,  and  would  deduct  it  from  the  rent 
for  that  year,  to  which  plaintiff  said  nothing.  This  the  lat- 
ter denied,  saying  he  had  never  heard  it  claimed  that  the  rent 
was  at  any  timeless  than  $225. 

Thus  the  plaintiff's  demand,  upon  his  pleading  and  proof, 
was  one  year's  rent  ($225)  with  interest  at  six  per  cent  from 
March  1,  1883,  amounting  to  $81 — in  all,  $300,  and  that  of 
defendant  on  his  proof  under  the  plea  of  set-off  was  $125  for 
overpayment,  and  $108  for  rent  of  the  house  received  by 
plaintiff  to  his  use,  making  a  principal  sum  of  $233,  a  trifle 
in  excess  of  that  claimed  by  plaintiff. 

We  feel  free  to  say  that  the  evidence  as  it  appears  in  the 
record  does  not  impress  us  strongly  in  favor  of  this  claim 
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for  overpayment.  Irrespective  of  the  question  as  to  the 
fact  of  overpayment,  there  was  no  proof  of  the  averment  of 
the  plea  that  it  was  made  through  any  mistake  of  fact,  even 
on  the  part  of  plaintiff,  and  a  tender  of  the  amount  really 
due  and  in  arrear  would  have  been  as  effectual  as  the  pay- 
ment of  more  demanded,  to  save  his  wheat  and  possession. 

But  there  were  other  issues  involved,  on  either  of  which  a 
finding  for  the  defendant  would  be  decisive  of  the  case.  It 
is  not  pretended  that  there  was  evidence  sufficient  to  war- 
rant such  a  finding  under  the  general  issue.  The  controlling 
question,  then,  is  upon  the  replication  to  the  plea  of  the 
statute  of  limitations.  Was  there  a  new  promiseby  defend- 
ant to  pay  the  rent  claimed,  made  to  the  plaintiff  or  his 
agent,  within  five  yeare  next  before  the  commencement  of 
the  suit  ? 

Mr.  Turner  was  plaintiff's  agent  for  the  collection  of  his 
rent.  About  the  22d  of  April,  1889,  he  and  Mr.  Thomp- 
son, plaintiff's  attorney,  went  together  to  see  the  defendant, 
who  then  lived  near  Mendon,  to  collect  or  secure  the  claim. 
They  testified  that  Thompson  presented  to  him  the  account 
in  writing,  for  principal  and  interest  as  above  stated,  and 
that  they  both  understood  him  to  say  "  right  out "  that  he 
owed  that  debt,  and  would  pay  it.  Thompson  saj^s  he  wanted 
him  to  agree  to  pay  it  along  in  the  fall,  when  he  got  his 
wheat  off,  but  he,  defendant,  said  no,  he  did  not  want  to  pay 
then  or  would  not  pay  then,  for  he  had  use  for  his  stuff; 
that  he  would  not  pay  until  the  first  of  January,  but  on  the 
first  of  January  he  would  pay  his  debt.  Thompson  wrote  a 
note  in  pencil  for  the  amount,  but  defendant  refused  to  sign 
it  and  said  he  would  not  give  any  note.  Thompson  did  not 
understand  him  to  say  he  would  pjiy  whatever  he  owed  on 
the  first  of  January.  Turner  savs  he  said  he  "  alwavs  ex- 
pected  to  pay  whatever  was  due,"  but  that  he  agreed  as  to 
what  was  the  amount  due  and  promised  to  pay  it  on  or 
before  the  first  of  January,  though  he  refused  to  sign  a  note 
for  it.  Thompson  said  they  had  a  bottle  with  them,  and 
that  they  went  in  and  ate  dinner  with  him.  Each  of  them 
also  admitted  they  had  an  interest  in  the  event  of  the  suit, 
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for  commissions  and  fees.  Henry  Ipperson,  son  of  the  de- 
fendant, tlien  about  twenty  years  of  ao;e,  testified  that  he  ate 
dinner  at  home  that  day,  and  that  Thompson  and  Turner 
did  not  eat  with  them;  that  they  did  not  eat  dinner  at  all 
that  day.  lie  was  not  present  at  the  conversation  between 
them  and  his  father. 

Defenihint's  statement  was  as  follows :  "  Last  spring  Mr. 
Turner  and  Mr.  Thom))son  came  to  me.  I  was  shelling  seed 
corn  in  the  wheat  granary.  Mr.  Thompson  got  a  paper  out 
and  wanted  me  to  sign  it.  He  said  he  came  there  to  settle 
Mr.  AVells'  rent — something  about  that — I  do  not  know  what 
he  siiid — or,  he  sent  him  to  settle  that  matter,  and  he  urged 
me  to  sign  that  paper.  He  said  there  was  three  hundred 
and  some  dollars,  and  he  got  ])en  and  ink  or  lead  pencil, 
and  wanted  me  to  sign  it.  I  told  him  I  would  not  sign 
that.  I  wanted  to  see  just  how  we  stand;  that  it  was  seven 
years  ago  tliat  I  was  off  the  place,  and  I  had  forgot  all 
about  it,  pretty  near.  Well,  I  told  him  I  would  pay  Mr. 
Wells  about  Xew  Years,  what  I  owed  him.  I  did  not  ac- 
knowledge I  owed  him  $;3o0  or  §225.  He  footed  it  up,  I 
guess;  that  is,  him.  That  is  all  I  know.  That  is  the  way 
ho  counted  it  at  that  time.  That  is  all  that  occurred  be- 
tween Judge  Thompson  and  me.  My  two  little  boys,  one 
ton  and  the  otlier  thirteen  years  old,  were  in  the  granary  at 
the  time,  and  no  one  else  other  than  Thompson,  Turner  and 
mvself.  I  did  not  read  the  note  he  wanted  me  to  sign.  I 
guess  the  amount  of  the  note  was  $306.  I  never  said  I 
would  j)ay  it  on  the  first  of  January." 

The  above  comprises  all  of  the  testimony  bearing  upon 
the  question.  That  of  either  Thompson  or  Turner,  if  true, 
would  show  there  was  a  new  promise  sufficient  to  take  the 
claim  out  of  the  operation  of  the  statute.  That  of  defend- 
ant, if  true,  would  show  there  was  not.  Other  things  being 
equal,  two  against  one  certainly  make  a  preponderance. 
But  to  those  who  see  and  hear  them  other  things  are  never 
or  very  seldom  equal.  In  this  case  the  verdict  of  the  jurors 
who  saw  and  heard  them,  as  it  appears  in  the  record,  is : 
"  We,  the  jury,  find  the  issues  for  the  defendant." 
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The  bill  of  exceptions  shows,  however,  that  they  first 
offered  the  following :  "  We,  the  jurj^,  find  the  claims  of 
defendant  balanced  by  those  of  the  plaintiff,"  signed  by 
all  the  jurors.  This  was  not  in  proper  form,  even  as  a  find- 
ing upon  the  issue  of  set-off  alone.  But  if  it  was  such  in 
substance,  it  would  seem  to  imply  a  finding  for  the  plaintiff 
upon  the  others;  for  if  his  claim  was  barred  by  the  statute 
or  defeated  under  the  general  issue,  there  would  have  been 
none  to  balance  that  found  for  the  defendant,  and  the  ver- 
dict should  have  been  for  him  for  the  amount  so  found. 
Yet  the  effect  of  finding  for  the  defendant  on  that  issue 
alone  would  be  the  same  as  such  a  finding  upon  all  the  issues 
— the  judgment  would  be  for  the  defendant.  But  this  court 
might  have  found  it  more  difficult  to  sustain  such  a  finding 
than  one  upon  the  issue  of  a  new  promise;  and,  therefore,  if 
the  court  dictated  the  change  here,  it  was  hurtful  error.  It 
appears  from  the  bill  that  the  court  was  not  willing  to  re- 
ceive the  verdict  first  offered,  and  "asked  the  jury  if  they 
meant  to  find  as  their  verdict  the  issues  for  the  defendant, 
to  which  the  jury  replied  that  they  did."  Whereupon  the 
court  put  the  verdict  in  form  as  above  stated :  "  We,  the 
jury,  find  the  issues  for  the  defendant,"  and  it  was  so  re- 
corded. 

Counsel  insist  that  this  is  not  the  verdict  of  the  jurj^ 
because  not  shown  to  have  been  read  or  announced  as  cor- 
rected and  assented  to  by  them  in  open  court  after  such 
reading  or  announcement;  or,  if  it  is,  it  was  dictated  or 
suggested  by  the  leading  question  of  the  court,  and  so  was 
fatally  vitiated. 

The  verdict  may  be  delivered  in  writing  or  orally;  but  in 
neither  form  does  it  become  the  verdict  until  it  is  announced 
and  received  in  open  court.  Until  then  the  jury  may 
change  it  or  authorize  the  judge  or  clerk  to  change  it  in 
form  or  substance;  and  if,  before  it  is  received,  the  change 
intended  is  so  announced  by  them  and  made  in  accordance 
therewith  and  recorded,  the  one  so  recorded  is  the  only  ver- 
dict in  the  case.  Griffin  v.  Larned,  111  111.  432;  Lambert  v. 
Borden,  10  111.  App.  648,  and  cases  there  cited.     If  the  change 
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made  is  in  fact  according  to  the  intention  so  announced, 
we  see  no  necessity  for  reading  it  to  the  jury  as  made,  and 
getting  their  assent  to  it  in  open  court.  In  this  case  it  is 
conceded  and  shown  that  the  verdict  as  recorded  was  ac- 
cording to  the  intention  of  the  jury,  as  announced  in  open 
court.  We  are  of  opinion,  therefore,  that  it  is  the  verdict 
and  the  only  verdict  in  the  case.  The  record  is  conclusive 
upon  that  question. 

AVhether  it  was  improperly  obtained  in  that  form  by  the 
action  of  the  court  referred  to,  is  quite  another,  which  does 
not  arise  upon  this  record.  The  bill  of  exceptions  fails  to 
show  that  any  objection  was  made,  or  excei)tion  taken  to 
this  action;  nor  is  it  alluded  to  in  the  reasons  stated  for  the 
motion  to  set  aside  the  verdict  and  grant  a  new  trial.  It  can 
not  properly  be  made  the  subject  of  complaint  in  this  court 
for  the  first  time.  Chittenden  v.  Evans,  48  111.  52;  Fire- 
man's Ins.  Co.  V.  Peck,  120  Id.  403,  where  a  long  list  of 
cases  in  this  State  is  cited  by  the  court.  Ilall  v.  First 
National  Bank,  133  Id.  243. 

Wo  think  the  verdict,  as  recorded,  must  therefore  be 
held  valid  in  law;  and  whatever  may  be  thought  of  its 
support  in  the  evidence  as  to  the  other  issues,  see  no  sufficient 
reiison  for  disturbing  it  as  to  the  one  made  on  the  replica- 
tion to  the  plea  of  the  statute  of  limitations.  Apj^Uanf  s 
demand  being  barred  by  that  statute,  the  judgment  rendered 
would  properly  follow,  unless  for  some  other  reason  than  an 
unwarranted  finding  upon  the  others. 

The  court,  having  read  to  the  jury  an  instruction  asked 
by  plaintiff,  and  being  dissatisfied  with  the  last  sentence, 
erased  it  and  stated  to  the  jury  that  he  would  read  it  to 
them  again,  which  he  did,  omitting  said  sentence.  This  is 
complained  of.  We  see  in  it  no  error  or  impropriety.  The 
instruction,  as  given,  is  not  criticised. 

Finding  no  material  error  in  the  record,  the  judgment  will 
be  allirmcd. 
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1.  Guardian  and  Ward. — Agreements  between  a  guardian  and  his 
ward  fixing  his  compensation,  though  made  after  the  ward  has  arrived 
at  legal  age,  are  to  be  viewed  with  suspicion  and  zealously  scrutinized.  It 
is  presumed  that  the  influence  of  the  confidential  relationship  of  the  parties 
exists  until  final  settlement  and  payment  is  made,  and  all  transactions 
and  dealings  between  them,  prejudicially  affecting  the  interest  of  the 
ward,  are  held  to  be  constructively  fraudulent. 

2.  Guardian  and  Ward — Agreements  Between. — Agreements  between 
a  guardian  and  his  ward,  upon  arriving  at  legal  age,  appearing  to  be ' 
fair  and  just,  and  not  tending  unduly  to  the  benefit  of  the  guardian,  may 
be  upheld. 

3.  Evidence — Admissibility  under  the  General  Issue. — Any  evidence 
which  tends  dh-ectly  to  show  that  the  plaintiff  did  not  have  a  subsisting 
cause  of  action  at  the  commencement  of  tlie  suit,  is  admissible  under 
the  general  issue. 

Momorandmn.— Action  of  assumpsit.  Writ  of  error  to  the  Circuit 
Court  of  Hancock  County,  to  reverse  a  judgment  entered  by  that  court; 
the  Hon.  Charles  J.  Scofield,  Circuit  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  A.  D.  1892,  and  afl&rmed.  Opinion  filed 
January  30,  1893. 

The  opinion  of  the  court  states  the  cases. 
G.  Edmunds,  attorney  for  plaintiif  in  error. 

Defendant's  Brief. 

The  trial  judge,  who  heard  all  the  evidence,  refused  to 
grant  a  new  trial.  The  issue  being  one  of  fact  and  the  jury- 
having  passed  upon  it,  this  court  will  not  disturb  the  judg- 
ment unless  it  is  clearly  against  the  weight  of  the  evidence 
— unless  it  is  clearly  wrong.  The  Chicago  &  Rock  Island 
R.  R.  Co.  v.  Crandall,  41  111.  234;  French  v.  Lowry,  19  111. 
158;  Cross  v.  Carey,  25  111.  562. 

A  verdict  will  not  be  disturbed  unless  it  is  manifestly 
against  the  weight  of  the  evidence;  the  jury  are  the  judges  of 
the  weight  the  evidence  is  entitled  to  receive,  and  unless 
their  verdict  is  clearly  wrong,  it  will  not  be  disturbed. 
Goodell  V.  Woodruff,  20  111.  192;  The  City  of  Elgin  v.  Rior- 
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dan,  21  Brad.  000;  O'Brien  v.  Palmer,  49  III.  72;  Ilowitt  v. 
Estelle,  92  111.  218. 

Where  the  evidence  is  conflicting  and  the  jury  are  prop- 
erly instructed  as  to  the  law  of  the  case,  their  verdict  must 
be  regarded  as  settling  the  controverted  facts.  Powers  v. 
Cavenaugh,  17  Brad.  77;    Kightlinger  v.  Egan,  75  lU.  141- 

Sharp  &  Berry  Bros.,  O'Harra,  Scofield  &  Hartzel, 
attorneys  for  defendant  in  error. 

Opinion  of  the  Court,  the  Ho ?i.  Carroll  C.  Boggs^  Jndge. 

In  March,  1800,  the  defendant  in  error,  then  guardian  of 
the  T)laintifT  in  error,  presented  his  final  report  as  such  guard- 
ian to  the  County  Court  of  Hancock  County,  from  which  it 
appeared  that  the  fund  so  held  by  him  amounted  to  $1-202.66, 
and  that  he  had  paid  the  same  in  full  to  his  ward. 

To  the  report  was  attached  a  receipt  of  the  plaintiff  in 
error,  which  states  that  she  was  then  of  legal  age  and  had 
received  full  payment  of  the  amount  shown  to  be  due  her 
by  the  report. 

The  guardian  did  not  then  actually  pay  the  money  as 
shown  by  the  report  and  receipt,  but  both  parties  agree  that 
except  the  sum  of  §200,  the  amount  was  paid  soon  there- 
after. The  plaintiff  in  error  brought  this  action  of  assump- 
sit to  recover  this  unpaid  sum  of  $200. 

The  defendant  in  error  served  as  guardian  of  the  plaintiff 
in  error  about  six  years,  during  which  time  he  had  control 
of  her  lands,  rented  same  and  made  repairs  and  improve- 
ments thereon,  collected  the  rents,  and  accounted  fully 
therefor.  During  the  same  period  of  time  defendant  in 
error  employed  attorneys,  paid  them  and  prosecuted  to  a 
successful  termination  a  suit  for  the  plaintiff  in  error,  where- 
in he  recovered  and  accounted  as  guardian  for  the  full  sum 
of  five  hundred  dollars.  The  defense  of  the  defendant  in 
error  was,  that  prior  to  the  presentation  of  his  report  as 
guardian,  but  after  the  plaintiff  in  error  had  arrived  at  legal 
age,  she  agreed  with  him  that  as  compensation  for  his  ser- 
vices as  her  guardian,  and  to  reimburse  him  for  moneys  paid 
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for  attorneys'  fees,  etc.,  about  the  suit  prosecuted  for  her,  he 
should  retain  out  of  the  funds  in  his  hands  the  sum  of  $200, 
and  that  acting  upon  the  faith  of  that  agreement  he  asked 
no  credit  in  his  report  for  commissions,  or  other  compensa- 
tion as  guardian.  That  to  settle  up  the  guardian's  account, 
she  gave  him  a  receipt  in  full,  and  that  he  soon  after  paid 
her  all  but  the  said  stipulated  sum  of  $200.  A  trial  before 
a  jury  resulted  in  a  verdict  and  judgment  in  favor  of  the 
defendant  in  error,  to  reverse  which  this  writ  of  error  was 
sued  out.  The  court  instructed  the  jury  orally,  by  consent 
of  the  parties  and  to  the  satisfaction  of  both  so  far  as  we  are 
advised.  The  records  of  the  County  Court  show  that  no  com- 
pensation of  any  kind  or  character  was  ever  allowed  the 
guardian.  It  is  first  urged  that  as  no  plea  of  set-off  was  in- 
terposed, all  the  evidence  bearing  upon  the  question  of  com- 
pensation to  the  guardian  was  improperly  admitted.  It 
does  not  appear  that  this  objection  was  made  in  the  trial 
court,  and  for  that  reason  it  ought  not  to  be  considered  in 
this  court.  If  this  were  not  so  the  evidence  offered  tended 
directly  to  show  that  the  plaintiff  in  error  did  not  have  a 
subsisting  cause  of  action  when  the  suit  was  instituted  and 
was  therefore  admissible  under  the  general  issue.  The 
statute  provides  that  guardians  shall  be  allowed  such  fees 
and  compensation  for  their  services  as  shall  seem  reasonable 
and  just  to  the  court.  Chap.  64,  Sec.  42,  R.  S.  The  amount 
to  be  so  allowed  should  be  ascertained  and  fixed  by  the  court 
having  charge  of  the  trust. 

Agreements  between  a  guardian  and  his  ward,  fixing  such 
compensation,  though  made  after  the  ward  has  arrived  at 
legal  age,  are  to  be  viewed  with  suspicion  and  jealously  scru- 
tinized. It  is  presumed  that  the  influence  of  the  confidential 
relationship  of  the  parties  exists  until  full  final  settlement  and 
payment  has  been  made,  and  all  transactions  and  dealings  be- 
tween them  prejudicially  affecting  the  interest  of  the  ward, 
are  held  to  be  constructively  fraudulent.  If  such  contracts 
are,  however,  fair  and  just,  and  do  not  appear  to  tend  unduly 
to  the  benefit  of  the  guardian,  they  may  be  upheld.  Whether 
the  amount  agreed  upon  by  the  parties  in  this  case  as  the 
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proper  "  fees  and  compensation  "  of  the  guardian  Avas  fair 
and  reasonable,  was  practically  the  sole  contention  presented 
to  the  jury.  It  was  a  question  of  fact.  The  evidence  disclosed 
all  the  facts  and  circumstances  necessary  to  its  proper  deter- 
mination. The  jury  were  advised  by  the  proofs  as  to  the 
nature,  character,  value  and  amount  of  the  ward's  projwrty, 
received  or  taken  into  the  control  of  the  guardian;  his  acts 
and  conduct  in  its  control,  preservation  and  management; 
the  personal  care  and  attention  bestowed  by  the  guardian 
upon  the  ward,  and  the  value  of  the  estate  delivered  to  her 
m)on  the  termination  of  the  trust.  They  regarded  the  sum 
of  8200  as  fair  compensation  to  the  guardian.  There  seems 
to  us  sufficient  evidence  to  support  this  conclusion. 

Whether  the  order  of  the  County  Court  approving  the  re^ 
port  is  conclusive,  does  not  arise.  If  such  an  order  was  made 
the  bill  of  exceptions  does  not  contain  it.  The  plaintiff  in 
error  was  content  to  introduce  in  evidence  only  the  report 
and  the  receipts  given  by  her.  She  questioned  the  payment, 
though  the  same  was  fully  stated  in  the  report  and  receipt. 
The  defendant  in  error  did  not  seek  to  shield  himself  behind 
the  report,  the  receipt  or  order  of  the  court  thereupon,  if 
such  an  order  was  made,  but  met  the  case  of  the  plaintiff  in 
error  upon  the  merits.  Both  parties  have  proceeded  uix>n 
the  assumption  that  the  action  of  the  court  was  not  conclu- 
sive. 

The  judgment  must  be  and  is  affirmed. 


Hallen  t.  Brown. 


1.  Practice— Failure  to  File  Briefs. — A  judgment  will  be  reversed  for  a 
failure,  on  the  part  of  appellee,  to  file  briefs  as  required  by  the  rules  of 
court. 

Momorandnm.— Appeal  from  a  judgment  rendered  by  the  Circuit 
Court  of  Menard  County;  the  Hon.  Cyrus  Epler,  Circuit  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  A.  D.  1892.  Opinion 
filed  January  3,  1893. 
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The  opinion  of  the  court  states  the  case. 
Blane  &  Blane,  attorneys  for  appellant. 

Opinion  by  the  Court. 

The  appellee  has  failed  to  file  briefs  as  required  by  the 
rules  of  this  court,  and  for  that  reason  the  judgment  will  be 
reversed,  and  the  cause  remanded. 


Citizens  Insurance  Co.,  of  Pittsburg,  t.  Hamilton, 

1.  Arbitrators'  Miscondtict. —  Arbitrators  duly  chosen,  having  the 
matter  in  controversy  under  consideration,  appointed  a  time  and  place 
to  meet  and  hear  evidence,  etc.,  notiiied  the  parties,  but  did  not  them- 
selves attend  at  said  time  and  place.  It  appeared  that  on  a  day  prior  to 
the  time  set,  one  of  the  arbitrators,  in  the  absence  of  the  other  and  in  the 
absence 'also  of  the  party  interested,  made  a  partial  investigation  of  the 
matter,  and  reported  what  information  he  had  obtained  in  conversations 
with  some  parties  having  knowledge  of  the  matter,  and  his  conclusions  to 
his  co-ai-bitrator,  upon  which  an  award  was  rendered.  In  a  suit  to  set  asic!(» 
the  award  lY  was  held  to  be  the  imperative  duty  of  the  arbitrators  to  fix  a 
time  and  place  for  a  hearing,  to  give  the  parties  notice  thereof,  and  to 
hear  them  in  the  presence  of  each  other  and  of  all  of  the  arbitrators,  and 
not  having  done  so,  the  award  was  properly  declared  void  and  set  aside. 

2.  Arbitrators — Practice. — In  acquiring  information  and  knowledge 
upon  which  a  conclusion  is  to  be  based,  the  arbitrators  are  requii-ed  to 
act  together. 

3.  Costs  in  Equity  Proceedings. — ^The  imposition  of  costs  in  chancery 
suits  rests  in  the  sound  discretion  of  the  court. 

Memorandnm. — Bill  to  set  aside  an  award.  Appeal  from  a  decree 
rendered  by  the  Circuit  Court  of  Adams  County;  the  Hon.  Oscar  P, 
BONNEY,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  November 
tierm,  A.  D.  1892,  and  affirmed.    Opinion  filed  January  30,  1893. 

The  opinion  of  the  court  states  the  case. 

Appellant's  Brief. 

The  parties  had  a  right  to  make  the  agreement.      They 
did  make  it,  and  in  the  absence  of  fraud,  accident,  or  mis- 
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take,  tliey  must  be  bound  by  it.  Jfay  on  Insurance,  (3  Ed.), 
Sec.  4lJ3;  Woods  on  Fire  Insurance  (2  Ed.),  1013;  Scott  v. 
Aixly,  5  House  of  Lords  Cases  811,  10  Fed.  Rep.  34:7;  C. 
Tavlor  Gauche  v.  London  &  Lancaster  Ins.  Co.,  11  Ins.  I^w 
Jour.  3(31;  Yeonians  v.  Gimrd  F.  &  M.  Ins.  Co.,  5  Id.  85; 
Kedd  V.  Wash.  F.  &  M.  Ins.  Co.,  138  Mass.  572;  Queen  Ins. 
Co.  V.  Young,  8(»  Ala.  425. 

The  Circuit  Court  erred  in  decreeing  that  the  insurance 
company  sliould  pay  one-half  the  costs,  U))on  the  dismissal 
of  the  bill.  The  suit  was  commenced  before  the  loss  was 
due  and  payable  and  was  therefore  premature  and  should 
have  been  dismissed  at  complainant's  costs.  May  on  Ins. 
(3d  Ed.),  Sec.  476;  Woods  on  Fire  Ins.  (2d  Ed.)/Sec.  402; 
(icrman  American  Ins.  Co.  v.  Hocking,  8  Atl.  Kep.  (Pa.) 
689. 

R.  W.  Baroeb  attorney  for  appellant. 

Appkllke's  Brief. 

Each  party  has  the  right  to  be  present  at  the  examination 
made  by  the  arbitrators,  and  it  is  the  duty  of  the  arbitrators 
to  give  both  jiarties  notice  of  the  time  and  place  of  the 
hearing.  It  is  a  fundamental  principle  in  jurisprudence, 
that  no  transaction  in  the  nature  of  a  judicial  proceeding 
shall  stand  if  the  party  thereto  has  not  had  an  opportunity 
to  be  heard.  The  cases,  therefore,  asrree  in  holding  that 
whenever  arbitrators  fail  to  give  this  notice,  their  award 
will  be  a  nullity.  As  was  well  said  by  our  Supreme  Court 
in  Ingraham  v.  Whitmore,'75  111.  24 :  "  The  doctrine  is  well 
established  that  where  an  arbitrator  proceeds  entirely  ex 
])arte  without  giving  the  party  against  whom  the  award  is 
made,  any  notice  of  the  proceedings  under  the  submission, 
the  award  is  void,  and  it  is  not  necessary  to  show  corruption 
on  the  ])art  of  the  arbitrator."  Citing  Elmendorf  v.  Harris, 
25  Wend.  (N.  Y.)  693;  Lutz  v.  Linthicum,  8  Pet.  (U.  S.)  178; 
see  also  to  the  same  effect,  Amer.  &  Eng.  Enc.  of  Law,  (585, 
and  the  numerous  cases  there  cited.  Williams  v.  Schmidt, 
54  111.  205;  Alexander  v.  Cunningham,  111  111.  511;  Morse 
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on  Arb.  &  Awards,  117-118.  In  Emery  v.  Owings,  7  Gill. 
(M(l.)  488,  it  was  held  that  the  party  ought  to  have  notice 
of  the  time  of  meeting,  a  position  so  strongly  supported 
by  common  justice  that  it  will  seem  not  to  require  the  aid 
of  authorities.  Justice  Story  in  Lutz  v.  Linthicum,  8  Peters, 
178,  said :  "  Without  question,  due  notice  should  be  given 
to  the  parties  of  the  time  and  place  of  hearing  the  cause, 
and  if  the  award  was  made  Avithout  such  notice,  it  ought, 
upon  the  plainest  principles  of  justice,  to  be  set  aside."  See 
also,  Curtis  v.  Sacramento,  28  Pac.  Kep.  108,  and  cases  there 
cited. 

The  mere  fact  that  they  drew  wrong  conclusions^  from 
true  premises  is  not  sufficient,  for  in  the  submission  to  them 
the  parties  agreed  to  abide  their  judgment  on  the  matters 
submitted;  but  they  did  not  agree  to  abide  by  conclusions 
drawn  from  facts  materially  different  from  those  intended 
to  be  passed  on.  See  also  1st  Amer.  and  Eng.  Ency.  of  Law, 
page  706,  et  seq.;  15  Id.  660;  King  v.  Armstrong,  25  Ga. 
204;  Conger  v.  James,  2  Swan.  (Tenn.)  213;  Kogers  v. 
Krueger,  7  John.  557;  Barrows  v.  Sweet,  143  Mass.  316; 
Eiscnmeyer  v.  Sauter,  77  111.  515;  Williams  v.  Warren,  21 
111.  541;  Pritchard  v.  Daly,  73  111.  523. 

Courts  of  equity  will  set  aside  awards  on  account  of  the 
fraud,  partiality,  corrupt  or  willful  misconduct  of  the  arbi- 
trator in  rendering  the  same.  1  Am.  &  Eng.  Enc.  of  Law, 
p.  707,  and  cases  cited^ 

Costs  in  chancery  cases  have  always  been  held  to  be 
within  the  discretion  of  the  court.  Edward  v.  Pope,  3 
Scam.  465;  Barton  v.  ^losher,  62  111.  237.  The  court,  un- 
doubtedly, when  it  divided  the  costs,  did  so  upon  the  assump- 
tion that  neither  of  the  parties  was  specially  to  blame  for 
the  mistake  in  the  policy,  and  for  the  failure  of  the  attempt 
at  arbitration,  and  that  therefore  it  would  be  equitable  to 
make  each  party  pay  one-half  of  the  costs. 

Carter,  Goveet  &  Pape,  attorneys  for  appellee. 

Opinion  of  the  Court,  the  Hon.  Carroll  C,  BoggSy  Judge. 
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The  ap})ellee,  ]Mrs.  S.  E.  Hamilton,  and  the  apj>el]ant  com- 
pany, being  unable  to  agree  as  to  the  value  of  a  building 
belonging  to  the  former,  which,  while  covered  by  a  policy 
of  insurance  against  loss  by  fire,  issued  by  the  a])peUant 
company,  had  been  destroyed  by  fii*e,  submitted  their  ditfer- 
ences  to  Q.  E.  C.  Kaem|X3r  and  Joseph  Euerkin,  as  arbitra- 
tors. These  arbitrators  rendered  an  award,  fixing  the  value 
of  the  buildin<i:  at  §01)5. 2-i.  This  is  a  bill  in  chancerv  filed 
by  Mrs.  Hamilton  to  set  aside  the  award  and  to  reform  the 
policy  in  respect  of  an  error  made  in  drafting  it,  and  also 
praying  for  a  decree  against  the  ap])ellant  company  for  the 
amount  of  the  loss  by  the  fire.  The  alleged  error  in  writing 
the  policy  was  admitted  by  the  appellant  and  no  complaint 
is  made  by  cither  party  to  the  decree,  so  far  as  the  reforma- 
tion of  the  policy  is  concerned. 

After  a  full  hearing  upon  bill,  answer,  replication  and 
proofs,  the  Circuit  Court  found  that  the  arbitrators  ap- 
])ointed  a  day  for  the  examination  of  the  site  of  th^  burned 
building  and  for  hearing  evidence  as  to  its  value,  and  noti- 
fied Mrs.  Hamilton  thereof,  but  did  not  themselves  attend 
at  the  time  and  ))lace  so  named  and  that  no  hearing  was  at 
any  time  had.  That  on  a  day  prior  to  the  day  appointed 
for  a  hearing,  Euerkin,  one  of  the  arbitrators,  visited  the 
scene  of  the  fire,  and  in  the  absence  of  Kaemper,  the  other 
arbitrator,  and  of  Mrs.  Hamilton,  made  an  examination  of 
the  ruins  of  the  building  and  had  some  casual  conversation 
with  persons  living  near  there  concerning  the  building,  it-s 
dimensions,  ago  and  value,  and  rei)orted  the  information  thus 
obtained  and  his  conclusions  to  his  co-arbitrator,  and  that 
upon  this  alone  the  award  was  rendered.  The  court  further 
found  that  the  building  was  of  much  greater  value  than  the 
amount  fixed  by  the  arbitrators  and  that  the  award  was 
unjust  to  Mrs.  Hamilton,  the  complainant. 

Upon  these  findings  a  decree  was  rendered  setting  aside 
and  vacating  the  award,  but  as  it  appeared  that  the  bill  had 
been  filed  before  the  time  allowed  by  a  clause  of  the  policy 
for  the  payment  of  the  loss,  the  court  refused  to  decree  pay- 
ment thereof,  but  declared  and  established  a  right  in  com- 
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plainant  to  an  action  at  law  upon  the  policy  without  prejudice 
because  of  the  agreement  to  submit  the  matter  to  arbitra- 
tion. This  is  an  appeal  from  that  decree.  We  have  exam- 
ined the  proofs  and  think  the  evidence  amply  supports  the 
findings  of  the  court. 

The  building  was  totally  destroyed  by  fire  and  it  was 
necessary  to  a  proper  discharge  of  their  duties  that  the  arbi- 
trators should  receive  proofs  as  to  its  value.  This  being 
true,  it  was  the  imperative  duty  of  the  arbitrators  to  fix  a 
time  and  place  for  a  hearing,  and  to  give  the  parties  notice 
thereof,  and  to  hear  them  in  the  presence  of  each  other  and 
of  all  the  arbitrators.  In  acquiring  information  or  knowl- 
edge upon  which  a  conclusion  was  to  be  based,  the  arbitra- 
tors wer^  required  to  act  together.  Not  having  so  performed 
their  duties,  the  award  was  properly  declared  void  by  the 
Circuit  Court.  Ingraluim  v.  Whitmore,  75  111,  24r;  Alexan- 
der V.  Cunningham,  111  111.  511;  Vessel  Owners,  etc.,  v. 
Taylor,  120  111.  250;  1  Amer.  and  Eng.  Ency.  of  Law,  p.  083 
and  085. 

Complaint  is  made  of  the  order  of  the  court  requiring 
that  costs  be  paid,  one  half  by  the  appellant  and  the  other 
half  by  Mrs.  Hamilton.  The  imposition  of  costs  in  chancery 
suits  rests  in  the  sound  discretion  of  the  court,  and  we  think 
the  apjKillant  has  no  just  ground  of  complaint  as  to  exercise 
of  the  discretion  in  this  case.  It  was  insisting  upon  the 
validity  of  the  award  and  upon  all  advantage  and  benefit 
arising  therefrom.  It  resisted  all  efforts  of  the  appellee, 
Mrs.  Hamilton,  to  free  herself  from  the  effect  of  the  award, 
and  in  this  failed.  As  neither  party  seemed  to  be  charge- 
able with  wrongful  intent  or  act  in  the  erroneous  action  of 
the  arbitrators,  the  court  very  properly  adjudged  that  each 
party  should  bear  an  equal  burden  of  costs. 

The  decree  must  be  and  is  affirmed. 
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Bank  of  Arthur  r.  Ellars  &  Humble. 

1.  Partnernhip  Funds. — A  partnership  caused  a  sum  of  money  to  be 
depohited  in  the  National  Live  Stock  Bank,  of  Chicago,  to  the  credit  of 
the  Bank  of  Arthur,  for  its  (said  partnership)  account.  The  last  named 
bank  placed  the  amount  to  the  individual  credit-of  one  of  the  members 
of  the  firm,  and  paid  the  money  out  on  his  check.  In  a  suit  by  the  firm 
to  recover  the  money,  the  trial  court  refused  to  hold  three  propositions  of 
law,  viz.: 

(1.)  If  the  court  believes  from  the  evidence  that  plaintiffs,  Ellars  & 
Hitmble,  cause<l  funds  l>elonging  to  them  to  come  into  posse^^iion  of  de- 
fendant, and  that  said  Ellars  &  Humble  did  not  want  a  firm  account 
opened  with  the  bank,  but  desired  to  have  the  funds  placed  to  tlie  credit 
of  one  or  the  otlier  of  the  meml>ersof  said  firm,  and  that  such  firm  funds 
had  been  placed  prior  to  the  transaction  complained  of,  and  that  such 
diHi>osition  thereof  had  been  accjuiesHied  in  by  said  firm,  and  if  the  court 
further  Ijelieves  from  Uie  evidence  that  the  money  in  controversy  was 
money  belonjpng  to  said  firm,  and  was  placed  by  defendant  to  the  credit 
of  Humble,  either  with  or  without  the  special  direction  of  the  firm,  or 
either  of  them,  but  in  accordance  with  a  method  of  domg  business  be- 
fore that  time  acquiesced  in  by  said  firm,  and  that  said  money  was  paid 
to  said  Humble  on  his  individual  check  after  having  been  placed  to 
his  account — then  the  judgment  in  this  case  ought  to  be  for  defendant 

(3.)  The  placing  of  partnership  funds  coming  into  the  possession  of  a 
bank  to  the  credit  of  one  of  the  meml)ers  of  the  firm  when  the  firm  has 
no  firm  account  with  such  bank,  and  desires  not  to  have  one,  and  pay- 
ment to  said  member  of  said  funds  on  his  individual  check,  is  payment 
to  the  firm. 

(3. )  If  the  court  believes  from  the  evidence  that  defendant  received  tlid 
money  in  controversy  as  funds  belonging  to  the  firm  of  Ellars  &  Humble, 
and  paid  the  same  to  Humble  as  a  member  of  said  firm,  then  the  plaint- 
iffs, Ellars  8c  Humble,  can  not  maintain  a  suit  at  law  in  the  firm  name, 
although  the  court  may  believe  from  the  evidence,  as  between  EUlers  and 
Humble,  Humble  had  no  right  to  receive  said  money. 

It  wuB  held,  that  if  the  consent  of  Ellers  be  not  implied,  the  })ayment 
was  good  as  to  Humble,  and  being  a  complete  satisfaction  as  to  one  of 
the  parties,  a  court  of  equity  is  alone  competent  to  grant  the  relief  which 
the  firm  seeks  by  this  action  of  assumpsit.  The  holding  was  incorrect, 
as  the  evidence  tended  strongly  to  support  the  propositions. 

Memoni iid nm .  — Assumpsit .  Appeal  from  a  judgment  rendered  by  the 
Circuit  Court  of  Douglas  County;  the  Hon.  Edward  P.  Vail,  Circuit 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  A.  D. 
1892.    Opinion  filed  January  30,  1893. 
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Appellant^s  Statement  of  the  Cask. 

James  Ellars  and  William  Humble,  as  partners,  under  the 
firm  name  of  Ellars  &  Humble,  were  engaged  in  buying  and 
shipping  stock  in  the  village  of  Arthur.  The  partnera 
were  to  share  profits  and  losses  equally.  Prior  to  the  for- 
mation of  the  partnership,  Ellars  had  an  individual  account 
with  the  Bank  of  Arthur,  and  Humble,  also.  Each  of  the 
partners  also  bought  stock  on  his  private  account.  No  firm 
account  was  kept  with  the  bank-  The  firm  sent  a  sum  of 
money  to  the  bank,  which  received  the  money,  but  instead  of 
placing  it  to  the  credit  of  the  firm  of  Elhirs  &  Humble 
placed  it  to  the  credit  of  the  individual  account  of  Humble, 
without  consulting  the  firm,  or  either  meml)er  of  it,  and 
without  any  direction  from  the  firm  or  either  member  of  it. 
The  money  was  received  November  17,  1891. 

Humble  drew  checks  against  his  individual  account,  but 
did  not  know  that  this  amount  had  been  placed  to  his  credit, 
until  the  difficulty  about  this  item  arose  between  the  bank 
and  the  firm;  and  this  did  not  arise  until  December  10th, 
three  or  four  weeks  after  the  credit  had  teen  made. 
Neither  Humble  nor  Ellars  received  a  statement  of  their 
accounts  between  the  time  of  its  credit  to  Humble  and  the 
10th  of  December. 

Appellant's   Brief. 

In  the  case  of  Church  v.  First  National  Bank  of  Chicasro, 
87  111.  (S^,  EUenwood,  a  member  of  the  firm,  drew  out  a 
balance  of  §1,700  of  firm  funds  on  his  check  and  had  it 
placed  to  his  individual  credit,  and  afterward  used  it  in  his 
private  business.  Suit  by  the  firm  against  the  bank  in  as- 
sumpsit for  the  amount  so  drawn  out  and  appropriated  by 
EUenwood.  There  was  judgment  below  for  the  bank.  The 
court  say:  "  Without  entering  upon  the  controverted  ques- 
tions of  fact  we  think  the  judgment  below  must  be  affirmed 
because  the  plaintiffs  have  misconceived  the  tribunal  to 
which  they  should  resort  for  relief." 

"It  is  very  clear  the  payment  of  the  $1,700  is  good  as 
against  the  plaintiflf,  EUenwood.     He  can  not  be  heard  to 
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say  it  \vas  in  fraud  of  the  rights  of  his  copartners,  and  as  to 
liim  the  payment  is  a  coin])lete  satisfaction  as  to  the  cause 
of  action.  Being  complete  as  to  him  it  is  in  a  court  of  law 
good  as  to  his  co[)artners,  and  a  court  of  equity  alone  is 
competent  to  grant  the  relief  to  which  they  claim  to  be  en- 
titled." 

Chas.  BENNE-rxand  J.  F.  Hugues,  attorneys  for  api)ellant. 

Appellees'  Brief. 

"  If  a  deposit  is  made  in  the  name  of  a  firm,  and  the 
bank  pays  it  out  on  th^  individual  check  of  one  of  the  finn 
in  his  own  name  only,  it  can  only  justify  by  showing  that 
the  money  thus  drawn  was  applied  to  the  use  of  the  firm." 
Sec.  11(>,  Newmah  on  Bank  DejKisits;  Sec.  220,  Boone  on 
Corporations;  Coote  v.  Bank  of  U.  S.,  3  Cranch,  (U.  S.  C. 
C.)  50. 

The  money  was  the  property  of  the  firm,  and  as  firm 
proi)erty  the  bank  received  it.  Before  the  bank  could 
deposit  it  to  the  account  of  Humble,  the  consent  or  concur- 
rence of  both  partners  was  necessary  to  accomplish  the  sev- 
erance of  the  joint  title  and  convert  an  asset  into  individual 
property;  one  partner  can  not  appropriate  the  money  to 
himself  or  to  angther  partner,  nor  ciin  a  majority  do  so. 
Sec.  544,  Bates  on  Partnership. 

Where  a  bailee  of  the  firm  uses  its  property  to  pay  the 
debt  of  one  partner  an  action  by  the  firm  is  sustainable,  for 
such  ])artner  is  not  repudiating  his  own  act  in  joining  as 
co-plaintitf.  Wright  v.  Ames,  2  Keys  (N.  Y.),  221;  see  also 
Harts  v.  Byrne,  31  111.  App.  2r>0;  Brewster  v.  Mott,  4  Scam. 
(III.)  378;  Rogers  v.  Batchelor,  12  Pet.  (U.  S.)  221;  Viles  v. 
Bangs,  36  Wis.  131;  Davis  v.  Smith,  29  Minn.  201;  Thomas 
v.  Penrick,  28  Ohio  St.  55. 

EcKHART  &  MooRE,  attomcys  for  appellees. 

Opinion  of  the  Court,  t/te  lion,  Carroll  C.  Boggs^  JuUge, 
The  appellee  firm  caused  the  sum  of  $476.59  to  be  depos- 
ited in  the  National  Live  Stock  Bank  of  Chicago,  to  the  credit 
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of  the  appsllant  bank  for  the  account  of  the  appellee.  The 
appellant  bank  placed  the  amount  to  the  credit  of  the  indi- 
vidual account  of  William  Humble,  one  of  the  members  of 
appellee's  firm,  and  paid  the  money  upon  his  individual  check. 
Ilumble  was  not  then  indebted  to  the  bank  and  the  question 
of  the  application  of  firm  assets  to  the  payment  of  the  indi- 
vidual indebtedness  of  a  partner  does  not  arise.  The  case 
was  submitted  to  the  court  without  the  intervention  of  a 
jury,  and  the  finding  and  judgment  being  against  the  appel- 
lant bank  the  case  is  brought  here  for  review. 

It  appears  from  the  evidence  that  each  member  of  the 
appellee  firm  had  an  individual  account  upon  the  books  of 
the  appellant  bank  and  that  they  did  not  desire  that  a  firm 
account  should  be  kept  by  the  bank.  We  think  it  further 
shown  that  a  prior  course  of  business  betwee,n  the  firm  and 
the  bank  was  such  as  authorized  the  bank  to  place  the  amount 
to  the  credit  of  the  individual  account  of  either  member  of 
the  firm,  and  pay  it  out  upon  his  individual  check,  leaving  the 
partners  to  adjust  their  partnership  interest  and  rights  be- 
tween themselves  as  they  had  unifonnly  before  that  done. 
The  payment  to  Ilumble  must  be  deemed,  if  we  are  right  as 
to  the  effect  of  the  evidence,  to  have  been  with  the  implied 
consent  of  Ellars,  the  other  member  of  the  firm,  and  if  so,  it 
can  not  be  recovered  back  either  at  law  or  in  equity  to  satisfy 
any  demand  Ellars  may  have  against  the  firm.  Davis  v. 
Atkenson,  124  111.  474. 

Even  if  the  consent  of  Ellars  be  not  implied,  yet  the  pay- 
ment is  good  as  to  Ilumble.  Being  a  complete  satisfaction 
as  to  one  of  the  parties,  a  court  of  equity  is  alone  competent 
to  grant  the  relief,  which  the  firm  seeks  by  this  action  in 
assumpsit.  Church  v.  First  Kational  Bank,  87  lU.  68,  and 
cases  there  cited. 

The  court  refused  to  hold  as  correct  a  proposition  of  law 
to  this  effect,  and  as  the  evidence  tended  strongly  to  support 
such  a  proposition,  the  judgment  must  be  reversed.  This 
case  must  be  distinguished  from  cases  where  a  right  of  re- 
covery at  law  or  in  equity  in  the  name  of  the  firm  has  l)een 
sustained  on  the  ground  that  an  individual  creditor  of  the 
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firm  knowingly  received  payment  out  of  the  partnership 
funds,  or  where  there  was  a  wrongful  misap[)ropriation  of 
partnership  funds  or  property  without  the  consent,  express  or 
implied,  of  the  other  partner.  Whenever  the  act  complained 
of  is  done  with  the  consent,  express  or  implied,  of  the  injured 
])artner,  no  right  of  action  exists  to  recover  the  funds  or 
proj)erty  for  the  beneiit  of  the  partners,  though  it  may  be 
that  if  the  firm  is  insolvent  a  suit  in  equity  may  be  main- 
tained for  the  beneiit  of  the  creditors  of  the  firm.  Church 
v.  First  National  Bank,  siqjra;  Davis  v.  Atkenson,  suj^ra; 
17  Amer.  and  Eng.  Ency.  of  Law,  pages  1247  and  1248. 

The  judgment  must  be  and  is  reversed  and  the  cause  re- 
manded. 
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1.  Practice — Conduct  of  Jury  Trials. — It  is  to  be  desired  that  the  de- 
liberations of  juries  should  be  free  from  circumstances  calculated  to  pre- 
v(»nt  a  full  and  fair  consideration  of  the  matters  committed  to  their  de- 
cision. After  along  trial  it  is  to  be  expe<!ted  that  some  or  all  of  the  jiu^^ 
will  l)e  fatigued,  mentally  as  well  as  physically,  and  if,  at  the  hour  which 
they  and  niosfmen  are  accustomed  to  sleep,  they  are  forced  to  dw^ide  a 
ca.s(?.  it  will  not  be  strange  if  they  fail  to  decide  it  correctly. 

2.  Etiid'nce^Produccion  of  Booknanl  Papers. — 3.»c.  9,  Ch.  51,  R. 
S.,  providing  that  the  several  courts  shall  have  jxiwer  in  any  action  pend- 
ing before  them,  upon  motion  and  good  cause  shown  and  reasonable  no- 
tice thereof  given,  to  require  parties  to  produce  b(X)ks  or  writings  in 
their  possession,  or  which  contain  evidence  pertinei^t  to  the  issue,  was 
dv?signeil  to  invest  courts  of  law  with  more  power  than  they  had  pre- 
viously exercised  in  reference  to  tlie  production  of  private  writings. 

3.  Power  of  the  Law  Courts  to  Require  the  Production  of  Books,  etc. — 
The  power  of  courts  to  ret^uire  the  production  of  papers,  etc.,  should  be 
used  with  circumspection.  The  statute  requires  **  good  and  sufticient 
cause  shown"  as  a  prere(iuisite.  Such  cause  should  be  shown  by  affidavit 
particularly  ix)inting  out  the  necessity  and  proprietj^  of  the  desired  order 
of  the  court  requiring  the  production  of  such  books,  etc.,  so  that  tlie 
court  (;an  see  that  the  applicant  is  really  in  need  of  the  same  to  enable  liim 
to  fairly  present  his  cause  of  action  or  his  defense,  and  that  the  applica- 
tion is  for  no  improper  or  ulterior  purpose. 

4.  Books  of  Original  Entries— Ledgers, — It  is  error  for  the  court  to 
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permit  a  party  to  offer  in  evidence,  entries  and  portions  of  books,  which 
are  merely  ledgers  and  not  books  of  original  entry,  or  to  permit  the  book- 
keepers of  such  party  to  testify  as  to  other  portions  of  said  books',  when 
they  know  nothing  as  to  the  truth  of  the  entries,  etc. 

Memorandum. — Assumpsit.  Appeal  from  the  Circuit  Court  of  McLean 
County;  the  Hon.  "giOMAS  F.  Tipton,  Circuit  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  A.  D,  1893.  Opinion  filed  January 
80,  1893.         ' 

Appellee's  Statement  of  the  Case. 

Appellant  is  a  stone  and  brick  mason  and  contractor,  who, 
not  having  financial  ability  sufficient  to  take  building  con- 
tracts in  his  owTk  name,  made  an  arrangement  with  api)ellec 
to  take  contracts  in  its  name  for  his  benefit.  Under  this 
arrangement,  appellee  was  to  advance  appellant  as  it  might 
be  needed,  money  to  pay  the  laborers,  and  was  also  to  ])ay 
for  the  materials  other  than  brick,  used  in  the  buildings  to 
be  erected.  The  brick  for  the  buildin^rs  was  to  be  bou^^lit 
by  appellant  from  appellee.  A  number  of  buildings  were 
erected  under  this  arrangement,  and  as  a  result  ap})e]lant 
became  indebted  to  appellee  about  §1,900  for  brick,  Api)cl- 
lee  tried  to  get  a  settlement  with  him,  and  was  about  to 
bring  suit,  when  appellant  sued  appellee,  claiming  that  he 
was  working  by  the  day  for  appellee  as  a  superintendent; 
that  he  had  not  bought  the  brick  from  ai)]x^llee  at  all,  and 
that  instead  of  owing  appellee  for  brick,  aj)pellee  was  owing 
him  anywhere  from  §S00  to  $2,500  as  ''  reasonable  compen- 
sation" for  his  services  as  a  superintendent  for  appellee. 

Appellant's  Brief. 

The  legal  points  in  the  case  are:  (1.)  Improper  haste  of 
trial.  (2.)  Admission  of  improper  evidence.  (3.)  Kot  com- 
pelling defendant  to  produce  books,  pay  rolls  and  paj)ers 
according  to  notice  served  before  trial  to  be  used  in  evidence 
for  plaintiff.  (4.)  Improper  modification  of  instructions. 
(5.)  Verdict  unsupported  by  law  or  evidence. 

Unusual  haste  is  grotind  for  review  and  reversal.  Bell, 
Administrator,  v.  Gardner  et  al.,  77  111.  321. 
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The  admission  of  books  as  evidence  without  proof  that 
tliey  are  books  of  original  entry.  Starr  &  Curtis,  Chap.  51, 
par.  3. 

A  ledger  is  not  book  of  original  entries  against  the  mem- 
orandum book  from  which  the  entries  are  comjnied.  Mc- 
Cormick  v.  Elston  et  al.,  16  111.  204,  and  cases  there  cited. 
r>ently  v.  Ward,  116  Mass.  333;  Yilhner  v.  Schell,  35  N.  Y. 
8uj).  C.  67;  Lawhoen  v.  Carter,  11  Bush.  (Ky.),  7;  Woolsey 
v.-Bohn,  42  N.  W.  Eep.  1122. 

Appellant  was  entitled  to  the  production  of  books,  |>ay 
rolls,  and  papers  in  the  possession  of  appellee  in  aceoixlance 
with  the  notice  served  on  them  to  produce  them,  and  it  is 
error  in  the  court  to  refuse  an  order  on  aj)pellee  to  produce 
the  same,  lligdon  v.  Conley,  31  111.  App.  ij34:;  Starr  &  Cur- 
tis, Cliap.  51,  par.  9. 

Ai)pellee  had  no  right  to  put  the  ledger  in  evidence  after 
having  been  notified  to  produce  their  books,  pay-rolls  and 
papers,  and  having  refused  so  to  do,  it  was  error  to  admit 
the  same.  Ilolton  v.  ilasoh,  21  Mich.  364;  Doe  v.  Ilodgsor, 
4  P.  A:  D.  (Ya.),  142;  Wharton  on  Evidence,  Sec.  157;  Green- 
leaf  on  Evidence,  page  640,  Sec.  560  and  note. 

The  modification  bv  the  court  of  an  instruction,  which 
embraces  a  proper  exemplification  of  the  law,  is  wrong  and 
is  ground  for  reversal.     Cohen  v.  Schick,  6  111.  App.  280. 

A  verdict  unsupported  by  law  or  evidence  must  be  re- 
versed, and  that  new  trial  should  have  been  granted.  Booth 
V.  llynes,  54  111.  363;  South  worth  v.  Iloag,  42111.446;  Rey- 
nolds v  Lambert,  60  111.  405;  City  of  Chicago  v.  Lavelle,  83 
111.  4S2;  Ilibbard  v.  Molloy,  63  111.  471;  Stanton  v.  Dudley, 
64  111.  325. 

Peirce  &  Peasley,  attorneys  for  appellant. 

Kerrick,  Lucas  &  Spencer,  attorneys  for  appellee. 

Opinion  of  the  Court,  the  Hon.  George  W.  Wall^  Jv/fge. 

The  appellant  brought  assumpsit  against  the  appellee  to 

recover  for  personal  services  rendered  in   superintending 
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certain  building  operations  conducted  by  the  appellee;  also 
for  the  use  of  his  team  and  for  money  advanced  by  him  for 
benefit  of  appellee. 

It  was  denied  by  appellee  that  appellant  performed  any 
services  as  alleged,  or  that  he  made  such  advances,  and  it 
was  claimed  that  in  the  transactions  referred  to,  he  was 
really  carrying  on  the  operations  for  himself,  though  the  con- 
tracts were  in  the  name  of  the  appellee;  that  the  brick  used 
in  the  buildings  was  furnished  by  appellee,  and  that  appel- 
lant owed  therefor  to  appellee  about  §1,900. 

A  trial  by  jury  resulted  in  a  verdict  for  the  appellee,  and 
judgment  was  rendered  against  appellant  for  cost.  The  evi- 
dence was  conflicting.  That  for  the  plaintiff  strongly  tended 
to  sustain  his  position.  That  for  the  defendant  was  as 
positively  the  other  way  as  to  all  the  work  superintended 
by  the  plaintiff  (except  the  sewer  and  a  cistern  which  the 
defendant  conceded  were  built  by  it),  and  it  was  shown 
that  the  plaintiff,  instead  of  being  the  superintendent, 
was  himself  the  contractor  in  fact,  and  was  indebted  to  the 
defendant  for  the  brick  used  in  the  various  buildings.  It 
was  for  the  jury  to  settle  this  conflict.  As  to  all,  except 
the  sewer  and  the  cistern,  that  was  the  issue.  Was  the 
plaintiff  acting  for  himself  or  for  the  defendant  ?  If  the 
former,  he  owed  the  defendant  a  large  sum  for  brick.  If 
the  latter,  the  defendant  owed  him  a  large  sum  for  labor, 
use  of  team  and  monev  advanced.  AVe  are  at  a  loss  to 
see  how  a  jury  could  have  found  the  issues  for  the  de- 
fendant without  also  allowing  the  defendant  under  its  plea 
of  set-off,  at  least  $1,800  for  brick. 

Considerable  complaint  is  made  that  the  case  was  unduly 
hurried,  and  that  the  trial  was  pressed  until  a  late  hour 
Saturday  night,  when  the  jury  was  sent  out  to  consider  of 
their  verdict. 

It  is  certainly  to  be  desired  that  the  deliberations  of  juries 
should  be  free  from  circumstances  calculated  to  prevent  a 
full  and  fair  consideration  of  the  matters  committed  to  their 
decision.  After  a  long  trial  it  is  to  be  expected  that  some  or 
all  of  the  jury  will  be  fatigued,  mentally  as  well  as  phys- 
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ically,  and  if  at  the  hour'  when  .they,  and  most  men  are 
accustomed  to  sleep,  they  are  forced  to  decide  the  case,  it 
would  not  be  strange  if  they  failed  to  decide  it  correctly. 

It  is  better  to  let  them  rest,  as  the  judge  himself  would 
wish  to  do  if  the  jury  had  been  waived,  before  j)roceeding 
to  a  decision.  The  conduct  of  the  case  in  this  respect,  as  in 
many  others,  is  so  far  within  the  discretion  of  the  court, 
that  an  appellate  tribunal  would  not  be  warranted  in  set- 
ting aside  the  judgment  for  this  reason,  unless  it  was  quite 
apparent  that  the  action  of  the  court  had  unduly  prejudiced 
the  rights  of  the  a])iK41ant.  We  are  unable  to  say  that  such 
was  the  case  here,  though  we  are  somewhat  impressed  with 
the  suggestion  that  the  jury  were  not  so  dehl)erate,  and 
j)erhaps  not  so  accurate  as  probably  they  would  have  been 
under  less  pressure. 

It  is  also  urged  that  the  court  erred  in  refusing  to  require 
the  defendant  to  produce  certain  books  and  pa])ers  relating 
to  the  transactions  involved  in  the  controversy.  Notice 
was  given  to  produce  these  matters  in  evidence,  but  the 
court  ruled  that  the  failure  to  do  so,  only  gave  the  plaintiff 
the  right  to  offer  secondary  evidence  of  their  contents.  Our 
statute,  section  9,  chapter  51,  provides  that  the  several 
courts  shall  have  power  in  any  action  pending  before  them, 
upon  motion  and  good  cause  shown  and  reasonable  notice 
thereof  given,  to  require  the  parties,  or  either  of  them,  to 
produce  books  or  writings  in  their  possession  or  power, 
which  contain  evidence  pertinent  to  the  issue.  This  statute 
was  designed,  no  doubt,  to  invest  courts  of  law  especially 
with  more  power  than  they  usually  exercised  in  reference 
to  the  production  of  private  writings.  Courts  of  chancery 
had  always  quite  freely  exercised  coercive  authority  in  this 
respect. 

In  the  latter  tribunals,  the  pleadings  seeking  such  relief 
were  usually,  if  not  always,  under  oath,  and  in  proceedings 
at  law,  wiiere  the  authority  was  exercised  rarely  and  with 
cautious  limitations,  the  application  was  supported  by  the 
affidavit  of  the  party  showing  the  circumstances.  1  Green. 
Ev.,  Sec.  559. 
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Evidently,  such  power  should  be  used  with  circumspection^ 
lest  it  be  abused,  and  tKe  statute  requires  "  good  and  suflfi- 
cient  cause  shown  "  as  a  prerequisite.  No  such  cause  was 
shown  here,  unless  it  can  be  said  it  was  apparent,  from  the 
circumstances  and  the  proof  already  developed  in  the 
course  of  the  trial.  We  are  dis|)osed  to  hold  that  such 
showing  ought  to  be  by  affidavit  ])articularly  pointing  out 
the  necessity  and  propriety  of  the  desired  order,  so  the 
court  can  see  that  the  applicant  really  needs  it  to  enable 
him  to  fairly  present  his  cause  of  action,  or  his  defense, 
and  that  the  application  is  for  no  improper  or  ulterior  pur- 
pose. We  find  no  error  in  the  action-  of  the  court  in  this 
respect. 

It  is  objected  further,  that  the  court  erred  in  permitting 
the  defendant  to  offer  certain  entries  in  the  books,  as  evi- 
dence in  their  behalf,  and  in  permitting  the  bookkeepers, 
JNTewberg  and  Harvey,  to  testify  as  to  the  contents  of 
other  portions  of  said  boolcs.  It  appears  that  these 
books  were  not  really  books  of  original  entry,  but  were 
nothing  more  or  less  than  ledgers,  as  to  most,  if  not  all,  of 
the  entries.  Newberg  knew  nothing  as  to  the  truth  of  the 
entries,  nor  did  Harvey. 

It  is  not  vigorously  insisted,  by  counsel  for  appellee,  that 
the  ruling  upon  the  points  was  free  from  error,  but  it  is 
urged  that,  *'  as  the  appellee's  entire  claim,  as  shown  by  the 
books,  was  disallowed  by  the  jury,  the  appellant  was  not 
harmed  by  the  ruling." 

It  should  be  remembered  that  the  vital  issue  was  whether 
the  plaintiff  was  working  for  himself  or  for  the  defendant. 
It  will  not  do  to  assume,  because  the  jury  did  not  find 
for  defendant  on  the  plea  of  set-off,  or,  as  counsel  puts  it, 
disallowed  the  claim  of  the  appellee,  that  the  evidence  of- 
fered by  the  books  was  disregarded  and  had  no  effect  in  pro- 
ducing the  verdict.  Those  books  showed  rebates  on  various 
jobs  and  charges  for  brick,  and,  in  fact,  were,  throughout, 
strongly  in  support  of  defendant's  theory  of  the  case,  that 
the  plaintiff  was  the  real  contractor. 

It  is  impossible  to  say  the  jury    were  not  influenced 
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hy  >r;.:h  prrx^f:  hat,  on  the  contrary,  it  is  almost  a  certainty 
that  it  hail  considerable  wei;rht  with  them. 

Of  course?,  as  heret<^»fore  not!c*f<l.  the  venlict  was  incon- 
sistent with  either  theorv  of  the  case,  but  this  evidence 
tended  very  decidt.Mlly  to  di>i>rove  the  jihiintiflTs  theory  and 
no  doulit  it  was  more  or  less  effective  in  that  <lirection. 

Ohjri-tion  is  ur^'f^l  as  to  the  niDdiiication  of  the  plaintiff's 
instructions,  but  the  p<^)int  is  not  very  forcibly  presenteil, 
and  upon  reading  all  the  instructions  in  connection  with 
the  evidence,  we  do  not  find  anv  substantial  cause  of  com- 
plaint. 

It  is  also  urged  that  in  numerous  instances,  the  court 
sustained  objections  to  questions  aske<l  by  the  plaintiff,  and 
overruled  objections  to  those  asked  by  defendant.  There 
are  so  many  of  them  that  it  would  be  impossil)le  to  notice 
them  in  detail,  and  after  carefully  reading  the  abstract,  we 
are  unable  to  say  that  on  the  whole  any  grave  error  ap- 
pears. 

Some  pertinent  questions  put  by  appellant  were  indeed 
ovcrrule<l,  but  we  can  not  sav  that  the  matter  thev  called 
for  was  not  elicited  by  other  questions,  and  many  questions 
whicli  were  leading  in  form  and  were  merely  repetitions  of 
others,  were  allowed.  All  these  matters  are  largely  within 
the  discretion  of  the  trial  court  and  error  can  not  be  success- 
fully assigned  thereon  unless  it  is  probable  that  some  harm 
resulted.  As  the  case  must  be  again  tried,  it  is  to  be  pre- 
sumed these  causes  of  comjilaint  will  not  be  repeated. 
Hence,  it  is  not  necessary  to  dwell  further  upon  the  |x>int. 

For  the  error  above  indicated  the  judgment  will  be  re- 
versed and  the  cause  remanded. 


Skaggs  et  al.  t.  Eincaid  et  al. 

1,  Foreclomire — Sales  en  Masse. — Ordinarily,  a  decree  of  foreclosure 
may  be  wholly  silent  as  to  the  order  in  which  the  premises  shall  be 
offered  for  sale,  but  when  the  mortgaged  lands  consist  of  separate  gov- 
cmuient  subdivisions  belonging  to  different  persons,  the  decree  must  so 
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direct  the  order  of  sale  of  the  lots  or  tracts,  as  to  preserve  the  rights  and 
equities  of  the  separate  owners.  A  decree  absolutely  requiring  such 
premises  to  be  sold  in  one  body  in  the  absence  of  imperative  reasons,  can 
not  be  upheld. 

2.  Guardian  ad  Litem — Formal  Ansiver. — The  answer  of  a  minor, 
by  his  guardian  ad  litem,  although  formal,  is  sufficient  to  intei-pose  any 
defense  which  appears  in  his  behalf  in  the  evidence. 

3.  Sales  en  Masse,  Authorized  by  Trust  Deed. — A  decree  in  foreclosure 
absolutely  requiring  the  premises  to  be  sold  in  one  body,  in  the  absence 
of  imperative  reasons  for  such  a  course,  can  not  be  upheld,  and  the  fact 
that  the  trust  deed,  upon  which  the  proceedings  are  had,  contains  a 
clause  authorizing  a  trustee  in  his  discretion  to  sell  the  property  en  massCf 
can  not  avail  to  support  such  a  decree. 

Memorandnm. — ^Bill  in  chancery.  Writ  of  error  to  reverse  a  decree 
for  defendant  rendered  by  the  Circuit  Court  of  Menard  County;  the 
Hon.  Cyrus  Epler,  Circuit  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  A.  D.  1893.     Opinion  filed  March  6,  1893. 

Statement  of  the  Case  by  the  Court. 

On  the  2d  day  of  January,  1887,  Charles  Skaf^gs  and 
Yarra  Tilda  Skaggs,  his  wife,  executed  a  trust  deed  in  the 
nature  of  a  mortgage  to  Edward  Lanning,  trustee,  upon  200 
acres  of  land  in  Menard  County  to  secure  a  note  ffiven  by 
the  husband,  Charles,  to  James  M.  Eobbins,  in  the  sum  of 
S2,500.  A  clause  in  the  trust  deed  authorizes  the  trustee  in 
his  discretion  to  sell  the  land  in  a  body  if  default  be  made 
in  the  payment  of  the  notes.  Robbins  assigned  the  note  to 
Lee  Kincaid,  one  of  the  aj)pellees.  On  the  2d  day  of  April, 
1878,  Charles  Skaggs  and  wife  conveyed  a  certain  forty-acre 
tract  of  the  mortgaged  lands  to  their  son,  James  B.  Skaggs. 
In  April,  1879,  James  B.  Skaggs  died,  seized  of  the  title  to 
said  forty-acre  tract  of  land  (subject  to  the  lien  of  the 
mortgage  or  trust  deed  to  Eobbins)  and  left  surviving  him, 
Jane,  his  widow  (now  Jane  Kilpatrick),  and  the  following 
children  :  Clara  (now  Colson),  Cynthia,  Annie,  Emma  and 
Fannie,  to  whom  descended  the  title  to  said  tract  of  forty 
acres.  *  In  April,  1879,  Cliarles  Skaggs  and  wife,  Yarra 
Tilda,  conveyed  another  forty-acre  tract  of  the  mortgaged 
lands  to  their  son,  Charles  V.  Skaggs;  he,  in  1885,  conveyed 
it  to  his  mother,  Yarra  Tilda  Skaggs,  who  died  intestate,  on 
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the  20th  of  January,  1890,  seized  of  the  title  to  such  tract, 
subject  to  the  mortgage  or  trust  deed.  Yarra  Tilda  Skaggs 
left  surviving,  her  husband,  said  Charles  Skasrgs,  and 
three  daughters  and  eight  sons  and  five  grandchildren 
(children  of  James  B.  Skaggs,  her  deceased  son),  to  whom 
her  title  in  said  tract  of  land  descended  according  to  the 
statute  in  such  cases. 

In  May,  1 S90,  Kincaid,  the  holder  of  the  note,  and  Lanning, 
the  trustee,  filed  this  bill  in  chancerv  to  foreclose  tlie  trust 
deed,  making  Charles  Skaggs,  the  mortgagor,  the  children 
of  Yarra  Tilda  Skaggs,  deceased,  and  the  widow  and 
children  of  James  B.  Skaggs,  deceased,  parties  defendant. 

A  guardian  (ul  litem  was  ap])ointed  for  Fannie  Skaggs 
and  Emma  Skaggs,  infants,  children  of  James  B.  Skaggs, 
deceased,  who  filed  for  them  a  formal  answer.  Charles 
Skaggs,  the  mortgagor,  and  Cyrus  Skaggs,  his  son,  by  the 
same  solicitor,  filed  a  joint  answer  admitting  the  allegsitions 
of  the  complainant  bill,  and  at  the  same  time,  by  the  same 
solicitor,  who  was  also  the  solicitor  for  the  complainant  in 
the  original  bill,  filed  a  joint  cross-bill  in  which  it  is 
alleged  that  the  conveyance  of  forty  acres  of  the  land  to 
James  B.  Ska^jfOfs,  and  the  convevance  of  a  like  tract  to 
Charles  V.  Skaggs,  some  eleven  years  before,  was  each 
made  upon  the  verbal  agreement  of  the  resj)ective  grantees 
that  each  would  pay  one-half  of  the  mortgage  debt  to  Lan- 
ning, as  trustee,  together  with  all  interest  thereupon;  that 
neither  paid  anything,  but  that  Charles  Skaggs,  the  father, 
had  ])ai(l  all  interest  upon  the  debt.  The  cross-bill  claims  a 
vendor's  lien  in  favor  of  Charles  Skaggs  upon  each  of  said 
fortv'^-acre  tracts  and  prays  for  a  decree  in  his  favor  accoitl- 
ingly.  The  cross-bill  further  alleges  that  in  April,  1887,  a 
judgment  was  rendered  in  the  Cass  County  Circuit  Court 
against  Charles  Skaggs  for  some  $992.86,  which  was 
revived  in  1887  and  assigned  to  Cyrus  Skaggs,  his  son,  and 
co-complainant  in  the  cross-bill — ^and  that  in  November, 
1887,  another  judgment  was  rendered  in  the  Circuit  Court 
of  Cass  County,  Illinois,  against  Charles  Skaggs  and 
Moses  Skaggs,  his  son,  in  the  sum  of  $1,519.83 — which  was 
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revived  in  1886  and  purchased  by,  and  assigned  to,  Cyrus 
Skaggs.  That  execution  issued  upon  such  judgment  to 
Menard  County,  and  had  been  levied  upon  all  interest  of  the 
judgment  debtors  in  the  lands  mentioned  in  the  mortgage, 
whereby  the  cross-bill  claims  a  lien  was  created  upon  all  rights 
and  interests  of  the  judgment  debtors,  in  the  land  subject  to 
the  lien  of  the  trust  deed  or  mortgage,  and  also  to  the 
homestead  right  of  Charles  Skaggs  in  the  land.  To  this 
cross-bill  a  merely  formal  answer  for  the  said  infants,  Fan- 
nie and  Emma  Skaggs,  was  filed  by  a  guardian.  Lee  Kin- 
caid  and  Edward  Lanning,  trustee,  answered,  admitting  that 
the  allegations  of  the  cross-bill  were  true.  All  other  de- 
fendants to  the  original  and  bross-bill  were  defaulted — and 
the  case  was  referred  to  the  master  to  take  and  report  the 
evidence.  The  bill  of  exceptions  does  not  purport  to  con- 
tain the  evidence  heard  by  the  master.  The  master's  report 
as  to  his  findings  and  conclusions  from  the  evidence  is  in- 
corporated in  the  bill  of  exceptions.  These  findings  sup- 
port the  original  bill  and  the  cross-bill  and  find  that  there 
is  due  to  Kincaid  on  the  notes  secured  bv  the  trust  deed 
$2,759.57  by  Cyrus  Skaggs  on  the  judgments  mentioned  in 
the  cross-bill;  $4,504.44  to  Charles  Skaggs  as  upon  the  vend- 
or's lien  claimed  in  the  cross-bill;  the  sum  of  $2,552.93  upon 
the  tract  of  land  conveyed  to  James  B.  Skaggs,  and  a  like 
sum  against  the  tract  of  which  his  wife  died  seized,  and  the 
master  also  finds  Charles  Skaggs  entitled  in  lieu  of  his  home- 
stead to  $1,000. 

A  decree  followed,  which  orders  that  Charles  Skaggs  pay 
the  complainants  in  the  original  bill  $2,759.37,  and  that  the 
heirs  of  James  B.  Skaggs,  deceased,  pay  Charles  Skaggs 
$2,552,  and  the  heirs  of  Yarra  Tilda  Skaggs  pay  Charles  a 
like  sum,  to  remove  the  liens  which  the  decree  declared  and 
established  in  favor  of  Charles  against  the  lands  of  such 
parties  respectively.  The  decree  then  provides  that  in  case 
Charles  Skaggs  fails  to  pay  the  amount  ordered  to  be  paid 
by  him  to  the*  complainants  in  the  original  bill,  that  the 
master  sell  the  entire  mortgaged  premises  (200  acres  in  all) 
^i  ma^8€y  subject  to  redemption,  and  out  of  the  proceeds  pay , 
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first,  the  cost  of  the  proceeding ;  then  $2,759.57  to  Lee  Kin- 
caid (the  complainant  in  the  original  bill);  then  $1,000  to 
Cliarles  Skaggs  for  his  homestead;  next  the  cost  due  on  the 
execution  issued  from  the  Cass  Circuit  Court;  and  the  re- 
mainder, so  far  as  necessary,  to  Cyrus  Skaggs  upon  the 
judgment  execution  and  levies  against  Charles  Skaggs. 

The  master  sold  the  lands  en  masse^  to  Cyrus  Skaggs,  for 
SS,625.03.  This  is  a  writ  of  error  to  obtain  a  rdvei'sal  of  the 
decree. 

Plaixtiffs'  Brief. 

Under  the  established  principles  of  equity,  not  only  should 
there  not  have  been  a  requirement  to  sell  €)i  masse^  but  on 
the  contrary  the  decree  should  have  provided  for  a  sale  in 
separate  tracts,  in  the  inverse  order  of  their  alienation  by 
Charles  Skaggs;  the  120  acres  to  be  sold  before  the  two  for- 
ties. Igleliart  v.  Crane,  42  111.  2f)l;  Tompkins  v.  Wiltberger, 
56  111.  385 ;  Allen  v.  Jackson,  122  111.  567 ;  Moore  v.  Shurtleff, 
128  111.  370. 

The  adult  defendants  did  not  plead  the  statute  of  limita- 
tions, but  the  answer  of  the  infant  defendants,  by  their  guard- 
ian ad  litem,  demanded  strict  proof,  and  prayed  the  protec- 
tion of  the  court.  Under  this  answer  all  defenses  that  could 
be  legally  availed  of,  under  any  answer,  are  to  be  considered 
as  interposed  on  behalf  of  the  minors.  Stark  v.  Brown,  101 
111.  305;  Gilmore  v.  Gilmore,  109  111.  277;  Lloyd  v.  Kirkwood, 
112  111.  320;  Waugh  y.  Kobbins,  33  111.  181,^  Cartwright  v. 
Wise,  U  111.  417. 

N.  W.  Branson  and  T.  W.  McXeelt,  solicitors  for  plaint- 
iffs in  error. 

Edward  Lanino  and  Chas.  Xusbaitm,  solicitors  for  defend- 
ants in  error. 

Opinion  of  the  Court,  the  Hon,  CarroU  C.  Boggs,  Judge, 

This  decree  is  inequitable  and  highly  unjust  to  the  heirs 

of  both   Yarra  Tilda  Skaggs  and  James  B.   Skaggs.    It 
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requires  the  master  to  sell,  en  masse ^  lands  belonging  to  differ- 
ent OAvners.  Charles  Skaggs  o\V'ned  120  acres.  The  heirs  of 
Yarra  Tilda  Skaggs,  forty  acres,  and  the  heirs  of  James  B. 
Skaggs,  forty  acres.  The  absolute  requirement  that  it 
be  sold  en  masse^  was  a  practical  denial  to  the  heirs  of  the 
persons  named,  of  the  right  of  redemption  of  their  sep- 
arate tracts  from  the  sale.  While  the  complainants  had  a 
lien  upon  all  the  land  and  had  the  right  to  have  it  all  devoted 
to  the  payment  of  the  mortgage  indebtedness,  if  necessary, 
the  rights  and  equities  of  the  different  owners  required  that 
it  first  be  offered  for  sale  in  different  and  separate  lots,  and 
so  sold,  if  satisfaction  of  the  decree  could  thus  be  obtained. 
Ordinarily  a  decree  of  foreclosure  may  be  wholly  silent  as 
to  the  order  in  which  the  premises  shall  be  offered  for  sale, 
but  when  the  mortgaged  land  consists  of  separate  govern- 
ment subdivisions,  belonging  to  different  persons,  the  decree 
should  so  direct  the  order  of  sale  of  the  lots  or  tracts  as  to 
preserve  the  rights  and  equities  of  the  separate  owners. 

A  decree  absolutely  requiring  such  premises  to  be  sold  in 
one  body,  in  the  absence  of  imperative  reasons  for  such  a 
course,  can  not  be  upheld. 

The  decree  under  consideration  forbids  a  sale  of  the  tracts 
separately,  and  this  we  regard  as  a  fatal  objection  to  it. 

The  clause  in  the  trust  deed,  authorizing  the  trustee,  in  his 
discretion,  to  sell  the  property  en  masse^  can  not  avail  to  sup- 
port the  decree. 

An  abuse  of  such  discretion  would  not  have  been  permitted 
in  a  sale  made  by  the  trustee.  As  James  B.  Skaggs  and 
Tarra  Tilda  Skaggs,  owners  of  the  equity  of  redemption 
respectively  in  separate  tracts  of  land,  had  died,  sale  could 
not  be  made  by  virtue  of  the  power  of  sale  in  the  trust  deed, 
because  of  the  provisions  of  the  statute  forbidding  the  exe- 
cution of  such  powers  in  the  event  of  the  death  of  the  owner 
of  an  equity  of  redemption.     Sec.  13,  Chap.  95,  R.  S. 

The  trustee  and  the  owners  of  the  note,  because-  of  such 
statutory  provisions,  were  forced  to  ask  the  aid  of  the  court, 
and  they  joined  in  this  bill  in  chancery  to  obtain  sale  of 
the  land  under  the  equitable  powers  of  the  court. 
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The  prayer  of  their  bill  is  that  the  '*  usual  decree  may  be 
made  for  the  sale  of  the  mortgaged  premises,"  and  such, 
under  the  circumstances  of  this  case,  should  have  been  the 
extent  of  the  relief  granted  them. 

The  master  derived  power  to  sell,  not  from  the  trust  deed, 
but  from  the  action  of  the  court,  and  the  clause  in  the 
mortgage  which  authorized  the  trustee  to  sell  in  a  body,  gave 
no  such  power  to  the  master. 

The  decree  should  be  reversed  for  other  reasons  growing 
partially  out  of  the  error  of  selling  the  land  in  a  body. 

A  sale  thus  made  would  bring  into  the  hands  of  the  mas- 
ter a  sum  of  money  produced  by  the  sale  of  proi)erty  a  part 
of  wliich  bslon'^.Ml  to  Charles  Ska'^;js,  another  portion  to 
the  hoirs  of  Yarra  Tilda  Skaggs,  and  still  another  to  the 
heirs  of  James  B.  Skaggs. 

The  decree,  deals  wnth  this  fund  without  re^rard  to  the 
rights  of  ^he  parties  whose  pro})erty  was  seized  and  sold  to 
produce  it.  Out  of  such  sum  the  master  is  ordered  to  pay 
Jaines  Skaggs  §^l,00i),  to  recom|)ense  him  for  releasing  his 
homestead  right  in  the  land  belonging  to  him,  a  matter  in 
which  the  heirs  of  Yarra  T.  and  James  B.  had  no  interest 
or  concern.  Out  of  the  same  fund  the  master  is  ordered 
to  pay  the  complainants  in  the  original  bill,  the  balance  of 
the  mortgage  indebtedness,  and  then  to  apply  the  remainder 
of  the  fund  (if  necessary)  to  the  payment  of  the  amount 
decreed  to  Charles  Skaggs,  by  way  of  vendor's  lien  upon 
the  property  of  the  heirs  of  Yarra  T.  and  James  B..  resj)ect- 
ively. 

These  liens  were  against  the  property  of  those  deceased 
persons,  separately,  yet,  under  the  provisions  of  the  decree, 
both  tracts,  together  with  other  tracts  belonging  to  Charles 
Skaggs,  are  to  be  sold  in  a  body,  and  the  proceeds  applied 
indiscriminately  and  without  regard  to  the  value  of  the 
tracts,  to  extinguish  separate  liens  upon  certain  of  the 
tracts.  The  right  of  Charles  Skaggs  to  relief  by  way  of  the 
vendor's  liens,  rested  upon  the  assumption  that  the  grantees 
of  the  separate  tracts  had  each  agreed  to  pay  as  the  pur- 
chase money  of  their  respective  tracts  one-half  of  the  mort- 
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gage  debt  and  interest  thereon,  as  specified  in  the  trust 
deed.  Under  the  decree,  the  proceeds  of  the  sale  of  their 
tracts  are  not  only  charged  with  the  payment  of  such  ven- 
dor's liens,  but  also  required  to  contribute  to  the  payment 
of  the  balance  unpaid  of  the  original  mortgage  indebtedness, 
thus  imjiosing  upon  the  heirs  of  Yarra  Tilda  and  of  James 
B.  Skaggs  the  burden  of  twice  paying,  or  i)artially  making 
double  payments  of  the  same  indebtedness. 

The  decree  should  have  directed  the  sale  of  the  lands  in 
parcels,  and  disposed  of  the  proceeds  according  to  the  rights 
and  equities  of  the  different  parties.  Whether  the  decree 
should  have  ordered  the  master  to  apply  the  amount 
awarded  Charles  Skaggs  in  satisfaction  of  his  "vendor's 
lien''  claims  upon  executions  and  judgments  held  by 
Cyrus  Skaggs  against  Charles,  is  a  question  that  the  plaint- 
iffs in  error  can  not  raise.  If  eriH3neous,  it  affects  only 
Charles  Staggs,  and  he  alone  can  complain. 

The  answer  of  the  minors  by  the  guardian  ad  liUm^ 
though  pnly  formal,  was  sufficient  to  inter|)ose  any  defense 
that  appeared  in  their  behalf  in  the  evidence.  Stark  v. 
Brown,  101  111.  395. 

The  errors  that  w^e  have  pointed  out  in  the  decree  clearly 
entitle  the  infant  plaintiffs  in  error  to  a  reversal,  and  the 
rights  and  interest  of  all  the  plaintiffs  in  error  are  so  inter- 
woven that  relief  can  not  be  granted  to  a  part  of  them  only. 
The  decree  will  therefore  be  reversed  as  to  alL 

We  have  only  the  report  of  the  master  and  can  not,  there- 
fore, determine  whether  the  claims  of  Charles  Skaggs,  a])on 
which  the  alleged  vendor's  lien  rests,  were  barred  or  not.  The 
dis)X)sition  we  make  of  the  decide  will  open  the  case  and 
admit  such  defenses  as  any  of  the  parties  may  be  advised  to 
interpose.  We  can  not  anticij)ate  tlie  state  of  facts  that  will 
be  developed  u|X)n  another  hearing,  and  therefore  refrain 
from  passing  upon  points  made  by  counsel  which  may  not 


agam  anse. 


The  decree  will  be  reversed  as  to  all  the  plaintiffs  in  error, 
with  directions  to  the  court  to  set  aside  the  default  of  each 
of  the  plaintiffs  in  error  who  may  desire  to  plead,  answer 
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or  demur  to  the  original  or  cross-bill,  and  to  further  proceed 
to  a  final  hearing  of  the  cause,  and  to  such  decree  as  may  be 
found  consistent  with  the  views  here  expressed.  lieversed 
and  remanded  with  directions. 


PenweU   Coal  Mining  Co.  y.  Diefenthaler,  Administra- 
tor, etc. 

1.  Corporations,  etc, — Duty  to  Make  Works,  etc..  Reasonably  Safe. — 
It  is  the  duty  of  a  carpjratiioa  to  use  ordiniry  care  to  make  its  works 
and  appliances  roiisonably  safe  and  fit  for  their  intended  uses. 

2.  Corpomt urns- -Duty  in  Employing  Agents. — With  a  coi-poration 
the  work  of  x>lanni"g.  selecting  material  for,  making  and  placing  ap- 
pliances and  constructions  required  in  its  business  must  of  necessity  be 
intrusted  to  natural  persons  as  its  agents.  Its  duty  in  this  respect  re- 
quires of  it  no  more  than  to  take  or<hnary  care,  and  appoint  for  the  work 
such  agents  as  are  competent  and  likely  to  doit  properly. 

3.  Instructions — Statement  that  Certain  Facts  Amount  to  Culpable 
Negligence f  Error.  — While  a  p<^rsou  (Robert  H.Kulm)  employed  as  a  black- 
smith and  a  doer  of  general  work  about  a  coal  mine  was  assisting  tlie 
superintendent  to  prop  up  the  pocket  chute,  then  containing  several 
tons  of  coal,  it  fell  ui)on  him  and  killed  him.  He  had,  himself,  helped 
to  construct  the  chute  originally,  and  was  as  well  acMjuaintod  with  its 
condition  as  the  company  or  any  of  its  oIUoLmi.  A  suit  for  damages 
brought  by  his  legal  repitMcntative  resulted  in  a  verdict  of  $8,500.  It 
was  sought  to  sustain  the  verdict  upon  the  gi'ounds,  viz.,  the  insuffi- 
ciency of  the  chute  on  account  of  its  construction  to  sustain  the  weight 
put  upon  it,  and  the  dumping  of  coal  into  it  while  the  deceased  was  at 
work  under  it,  both  of  which  were  charged  as  negligence  on  the  part  of 
the  company;  on  the  trial  the  court  gave  tlie  following  instruction  for 
the  ai)pellee:  "The  court  instructs  the  jury  if  tliey  believe  from  tlie 
evidence  that  the  chute  wa»s  out  of  repair  and  unsafe,  and  that  it  was 
known  to  the  defendant,  and  that  the  manager  for  the  compam'  ordered 
the  deceased  to  help  about  tlie  chute  in  propping  it  up,  and  at  tiie  time 
the  chute  was  heavily  loaded  with  coal,  and  while  deceased  was  under 
the  chute,  endeavoring  to  prop  it  up,  coal  was  being  dumped  into  the 
chute,  of  which  the  deceased  was  not  informed,  this  would  be  culpable 
negligence  under  the  circumstances."  It  ivas  held  error,  because  it 
informs  the  jury  that  certain  facts  amount  to  **  culpable  negligence  '*  and 
by  it  the  jury  must  have  understood  that  the  "culpable  negligence" 
was  actionable  negligence,  warranting  and  requiring  a  verdict  for  the 
plaintiff.    Its  hypothesis  does  not  include  the  necessary  element  on  the 
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part  of  the  deceased,  that  at  the  time  of  the  accident  he  was  using  due 
Qare,  etc. 

4.  Instruction  Not  to  Withdraw  Evidence  from  the  Jury. — The  court 
also  erred  in  givmg  for  the  plaintiff  the  following  instruction  :  "If  the 
jury  believe  from  the  evidence  that  said  Robert  H.  Kuhn  was  called  by 
the  manager  to  assist  about  said  chute,  and  the  manager  knew  it  was 
dangerous  and  risk  was  incurred  in  working  about  it,  and  he  did  not  in- 
form the  deceased  of  said  danger,  and  the  deceased  did  not  know  of  it, 
then  the  company  was  guilty  of  culpable  negligence  on  account  of  such 
conduct  of  its  manager."  The  instruction  withdrew  from  the  considera- 
tion of  the  jury  all  evidence  tending  to  show  tliat  the  supposed  ignorance 
of  the  deceased  was  due  to  his  own  fault. 

5.  Instructions,  Presumptions  of  Law  Asserted  to  be  Conclusive. — ^The 
court  erred  in  instructing  the  jury  that  "  if  they  believe  from  tlie  evi- 
dence that  the  deceased  was  in  the  employ  of  the  defendant,  and  the  fore- 
man of  the  company  directed  the  deceased  to  help  about  the  chute  just 
before  it  fell,  then  it  was  his  duty  to  obey,  and  if  he  went  under  it  with 
the  foreman,  then  the  law  would  presume  the  deceased  used  due  care 
under  all  circumstances,  and  that  he  would  not  tush  recklessly  into  dan- 
ger if  he  knew  it,"  for  the  reason  that  it  asserts  a  presumption  of  law  to 
be  conclusive,  arising  upon  the  facts  that  the  deceased  was  in  the  employ 
of  the  company  and  was  directed  by  its  foreman  to  go  under  the  chute  as 
he  did;  these  facts  being  undisputed  tlie  jury  was  bound  to  find  that  the 

deceased  did  exercise  all  due  care  on  his  part. 

» 

Memorandum. — Action  by  personal  representatives  for  death  by  neg- 
ligence, etc.  Appeal  from  a  judgment  for  $3,500,  in  favor  of  plaintiff, 
rendered  by  the  Circuit  Court  of  Christian  County;  the  Hon.  Jesse  J. 
Phillips,  Circuit  Judge,  presiding.  Heard  in  this  court  at  the  Novem- 
ber term,  A.  D.  1892,  and  reversed.    Opinion  filed  March  6,  1893. 

The  opinion  states  the  case. 

Appellant's  Brief. 

Negligence  is  a  question  of  fact  which  must  be  left  to  the 
determination  of  the  jury.  Galena  &  Chicago  UnioA  R.  E. 
Co.  V.  Dill,  22  111.  271;  Pennsylvania  Co.  v.  Frana,  112  111. 
405;  L.  S.  &  M.  S.  Ry.  Co.  v.  Parker,  131  111.  564;  I.  C.  R. 
R.  Co.  V.  Slater,  139  111.  199;  St.  Louis  Bridge  Co.  v.  Miller, 
138  111.  405;  Kolb  v.  O'Brien,  86  111.  211;  Graves  et  al.  v. 
Colwell  90  111.  620. 

The  plaintiff  could  only  recover  for  the  negligence  charged 
in  tlie  declaration,  and  not  for  any  negligence.  Camp 
Point  Mfg.  Co.  V.  Ballon,  Admr.,  71  111.  419;  C,  B.  <&  Q.  R. 
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R.  Co.  V.  Payne,  49  III.  500;  C,  C.  tfe  I.  C.  Ry.  Co.  v.  Troesch, 
t)S  lU.  545. 

E.  A.  IlrMPHREYs,  Jr.,  John  E.  IIooaji  and  John  G. 
Drknnan,  attorneys  for  appellant. 

« 

Anthony  Thornton,  attorney  for  appellee. 

Opinion  of  the  Court,  the  IIo)i.  George  TF.  Phasants, 
Jwhje. 

Robert  II.  Kuhn  was  employed  by  appellant  as  a  black- 
smith and  to  do  general  work  about  its  mine  at  Pana,  On 
the  19th  of  July,  1890,  while  assisting  the  superintendent  to 
I)rop  the  ))ocket  chute,  then  containing  several  tons  of  coal, 
it  fell  upon  and  killed  him.  lie  left  a  widow  and  three 
young  children  for  whose  use  this  action  was  brought, 
which  resulted  in  a  verdict  for  $3,500  damages,  and  judg- 
ment thereon. 

The  main  chute  was  of  the  usual  kind,  about  ten  feet 
wide  and  thirty  in  length,  twenty-two  above  ground  at  the 
upper  end  and  slanting  at  an  angle  of  thirty  degrees.  Its 
bottom  was  tight  from  the  tipple  for  a  distance  of  five  feet, 
and  the  rest  of  the  way  of  iron  rods,  two  inches  apart,  to 
make  a  screen  through  which  the  slack  dropped  into  the 
pocket.  This  was  of  the  same  width,  about  three  feet  deep 
at  the  lower  end,  lessening  to  nothing  at  the  upjx^r  end  of 
the  screen.  Its  caj)acity  was  six  to  eight  tons,  and  when 
full  up  to  the  screen  bars  this  slack  made  a  solid  floor 
for  the  main  chute,  over  which  the  coal,  as  dumped  into 
it,  slack  and  all,  would  pass  down  it  into  cars  on  the 
switch  track  below.  Coal  so  delivered  was  called  the  •*  mine 
run,''  and  much  of  the  product  of  this  mine  was  so  deliv- 
ered. The  pocket  was,  therefore,  full  for  some  time  almost 
every  day. 

It  was  fastened  to  the  upper  chute  by  six  or  eight  iron 
rods.  The  two  opposite  at  the  upper  end  went  through  the 
beams  or  large  plates  of  the  main  chute  and  the  stringers  of 
the  pocket,  bolting  them  close  together.    The  other  opposite 
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»  .  > 

pairs,  which  wera longer  because  of  the  increasing  depth  of 
the  pocket,  also  went  through  these  beams,  but  passed  down 
the  outsides  of  the  stringers,  then  under  them  at  a  right 
angle,  and  then  up  them  on  the  insides,  three  inches,  at 
another  right  angle,  making  rectangular  hooks  in  which 
the  stringers  rested.  Studding  and  boards  nailed  to  both 
also  helped  to  sup})ort  it. 

It  was  made  and  put  up  by  the  company's  carpenter  and 
blacksmiths,  about  the  first  of  May,  1890,  to  take  the  place 
of  one  in  previous  use  which  the  president  thought  was  not 
close  enough  to  the  main  chute.  John  Edgar,  the  carpen- 
ter, had  an  experience  of  twenty  years  in  his  trade,  and  had 
worked  for  Mr.  Penwell,  the  president,  for  a  year,  but  this 
was  the  first  he  did  about  the  mine.  Josiah  Eeed,  the  prin- 
cipal blacksmith,  had  worked  at  his  trade  for  eighteen  years, 
eight  of  them  for  coal  mining  companies,  of  which  the  last 
three  were  for  appellant.  Kuhn,  his  assistant,  had  had  less 
experience,  and  had  worked  for  Eeed  for  over  three  years, 
and  been  his  assistant  at  the  mine  of  the  Pana  Coal  Com- 
pany; was  thirty-eight  years  of  age,  running  a  separate  fire 
and  considered  a  competent  blacksmith. 

The  only  specific  directions  given,  were  to  make  it  closer 
to  the  main  chute,  without  a  door,  and  of  straight  timber, 
and  they  were  expressly  charged  to  use  the  best  material,  do 
the  work  as  well  as  they  could,  and  make  it  strong  and  safe, 
to  bear  all  the  strain  that  would  be  put  upon  it. 

The  two  survivors  claim  that  they  did  so,  as  far  as  they 
know.  Edgar  testified  that  the  lumber  used  was  of  the  best 
he  could  find  in  the  yard,  being  all  select  bastard  pine,  which 
is  very  strong.  The  stringers  were  six  by  six  inches,  into 
which  the  cross  pieces,  four  by  six,  were  mortised  two  by 
six,  and  the  floor  was  of  two- inch  boards  with  sheet  iron 
over,  it.  Eeed  and  Kuhn  did  the  iron  work  together;  the 
one  about  as  much  as  the  other.  The  rods  used  were  seven- 
eighths  inch  round,  being  a  size  larger  than  they  thought  nec- 
essary. They  both  knew,  as  did  Edgar,  all  about  the  chute, 
how  it  was  constructed  and  supported,  and  what  was  to  be 
required  of  it.    Eeed  and  Edgar  conferred  and  agreed  upon 
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the  hooks,  to  avoid  the  weakening  of  the  stringers  by  boring. 
Keed  understood  that  bending  them,  as  they  did,  would 
w(»aken  the  iron  to  some  extent,  but  his  judgment,  formed 
raiiinly  from  exparience,  was  that,  bant  as  they  were,  they 
woukl  bear  many  times  the  weight  to  which  they  were  to  be 
subjected.  He  and  Kuhn  talked  about  this  while  making 
them. 

When  finished  they  all  pronounced  it  an  excellent  job. 
Mr.  Henley,  the  superintendent,  though  not  a  meclianic,  so 
considered  it.  The  employes  about  the  mine  Avere  con- 
stantly piissing  under  it  and  nobody  a])]>ears  to  have  had  a 
thought  of  danger  from  it.  Mr.  llutledge,  the  State  Mine 
Inspector  for  that  district,  specially  qualified  by  large 
knowledge,  both  theoretical  and  practical,  to  judge  of  the 
matter,  testified  from  a  general  observation  of  it,  when  his 
attention  was  called  to  it  by  the  superintendent,  that  it 
api>eared  to  be  all  right,  and  that  the  method  of  supporting 
by  hooks,  as  here,  was  used  "  in  places,  but  not  generally." 
He  noticed  these  rods  sutficiently  to  be  satisfied  that  they 
were  "  reasonably  safe."  The  pocket  was  filled  every  day 
or  nearly  every  day,  but  showed  no  sign  of  weakness  until  a 
week  or  two  before  the  accident,  when  it  apj>eared  that  the 
second  cross  piece  from  the  lower  end  was  cracked  and  the 
third  sliglitly  "swagged"  or  bent.  These  were  then 
strengthened  by  putting  under  and  bolting  to  each,  along  its 
whole  length,  a  bar  of  iron  three  inches  wide  and  three  quar- 
ters of  an  inch  thick.  Reed  and  Kuhn  did  this  work  also, 
and  both  were  satisfied  that  it  made  them  "  a  great  deal 
stronger "  than  they  were  originally  and  that  they  would 
stand. 

On  the  morning  of  the  accident,  the  superintendent 
observing  that  the  pocket  was  about  two-thirds  full,  and 
knowing  it  was  to  be  filled  and  to  remain  full  for  a  lojiger 
time  than  usual,  determined  to  put  a  prop  under  it.  He  tes- 
tified very  positively  that  he  did  not  know  or  fear  it  was 
dangerous;  that  he  saw  no  indication  of  its  weakness,  but 
because  of  the  crack  above  mentioned,  and  the  intention  to 
keep  it  full  so  long,  he  did  so  "  to  avoid  any  possibility  of 


Third  District — November  Term,  1892.     621 

Pen  well  Coal  Mining  Co.  v.  Dief  en  thaler. 

danger."  As  he  was  going  for  the  prop  he  saw  Kuhn  stand- 
ing in  his  shop  door  and  beckoned  to  him  to  come  along. 
A  few  moments  later  they  were  seen  together  under  the 
chute,  the  superintendent  pointing  up.  Then  they  pro- 
ceeded to  place  the  prop,  but  finding  it  too  short,  Kuhn  got 
down  on  his  knees  to  put  something  under  it.  The  super- 
intendent at  that  mo>nent  heard  a  crack  as  of  breaking 
wood  and  ran,  calling  on  Kuhn  to  do  likewise.  The  fall 
followed  on  the  instant.  Henley  barely  escaped,  but  Kuhn 
was  caught  and  crushed.  Some  of  the  cross-pieces  were 
found  to  be  broken,  some  of  the  hooks  straightened  out  and 
others  broken  oflf.  Samuel  Collins,  a  witness  for  the  plaint- 
iflF,  was  sitting  on  a  car  by  the  chute  and  saw  the  fall; 
other  witnesses  whose  opportunity  to  know  was,  perhaps, 
not  so  good,  leave  it  uncertain  which  part  first  gave  way, 
but  he  thought  it  was  the  hooks.  He  had  stopped  his  car 
within  twenty -five  or  thirty  feet  from  the  men,  to  see  them 
place  the  prop.  They  were  both  under  the  chute  trying  to 
prop  it  at  about  the  middle.  A  box  or  car  load  of  coal  was 
dumjied  into  the  main  chute  while  they  were  so  employed, 
and  almost  immediately  thereafter  he  saw  the  middle  hook 
on  the  north  side  begin  to  spread  and  the  fall  followed 
instantly.  He  thought  the  timbers  were  broken,  not  by  the 
weight  upon  them  but  by  the  fall  on  uneven  ground.  Sev- 
eral of  the  witnesses  testified  that  the  coal  was  dumped  at 
the  tipple  of  the  main  chute  which  was  supported  by  a  large 
upright  post,  and  having  to  pass  down  five  feet  before  it 
would  be  screened,  would  have  no  effect  upon  the  pocket  if 
it  was  full,  and  if  not  full,  only  to  the  extent  of  the  addi- 
tional weight  dropped  upon  it  through  the  screen  bars;  and 
that  the  coal  cars,  which  were  of  different  capacities,  would 
lose,  by  screening,  from  1,000  to  1,200  pounds. 

Such  are  the  material  facts  as  shown  by  the  record.  It 
is  said  that  the  justice  of  the  verdict  may  be  maintained  on 
either  of  two  grounds,  viz.,  the  insufiiciency  of  the  chute,  on 
account  of  its  construction,  to  sustain  the  weight  put  upon 
it,  and  the  dumping  of  the  coal  while  the  deceased  was  at 
work  under  it,  by  order  of  the  superintendent,  both  of  which 
are  charged  as  negligence  on  the  part  of  the  company. 
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But  to  maintain  it  on  the  first  of  these  grounds  it  should 
further  apj^ar  that  the  defect  in  construction,  if  any  there 
was,  was  known,  or  by  the  exercise  of  ordinary  care  would 
have  been  discovered  by  the  company  before  the  injury  was 
done,  and  was  not  known,  nor  by  the  exercise  of  ordinary 
care  would  have  been  discovered  by  the  deceased. 

If  appellant  had  no  such  knowledge  or  means  of  knowl- 
edge, it  could  not  have  been  guilty  of  any  negligence  in 
resIx^ct  to  the  construction;  for  that  is  but  another  way  of 
saying  that  it  took  ordinary  care  to  make  the  chute  reason- 
ably safe  and  fit  ,for  its  intended  use,  which  was  the  full 
extent  of  its  duty  in  the  premises.  Consolidated  Coal  Co.  v. 
Scheller,  42  111.  App.  024:-5,  and  cases  there  cited.  And  if  the 
deceased  had  such  knowledge  or  means  of  knowledge,  he 
did  not  exercise  ordinary  care  for  his  own  safety  (C.  &  E. 
I.  R.  R.  Co.  V.  nines,  132  111.  168),  and  his  failure  to  do  so, 
would  bar  this  action. 

In  neither  of  these  cases  could  the  verdict  stand  upon  the 
second  ground  stated,  as  an  independent  cause  of  action. 
For  it  is  clear  that  both  api>ellant  and  deceased  knew  the 
chute  was  constructed  to  be  filled  almost  daily  and  by  just 
such  dumping  as  was  here  shown.  Then  if  appellant  used 
due  care  in  its  construction  and  was  innocently  ignorant  of. 
the  defect,  it  could  not  be  blamable  for  using  the  chute  as 
it  was  intended  and  made  to  be  used ;  and  if  the  deceased 
knew,  or  by  due  care  would  have  known  of  the  defect,  then 
he  voluntarily  assumed  the  risk  he  incurred  from  such  use. 

It  can  not  well  be  claimed  that  in  the  act  of  dumping,  or  in 
the  time,  manner  or  amount  of  it,  there  was  anything 
unusual,  not  to  have  been  expected,  or  in  any  respect  negli- 
gent, unless  it  was  done  in  view  of  defects  in  the  chute 
which  were  known  or  ought  to  have  been  known  to  appel- 
lant. The  case  for  appellee  must  therefore  stand,  if  at  all, 
upon  the  first  ground  stated,  namely,  negligence  on  the 
part  of  appellant  in  respect  to  its  construction,  and  due  care 
for  his  own  safety  on  that  of  the  deceased. 

The  defects  complained  of  are  not  specifically  set  forth  in 
the  declaration,  but  as  indicated  by  the  evidence  and  stated 
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in  the  argument,  are  the  insufficiency  of  the  timbers  and 
hooks  to  sustain  the  weight  they  were  intended  to  bear; 
and  the  questions  of  fact  were  (1),  did  appellant  exercise 
ordinary  care  to  make  them  reasonablj''  safe  and  sufficient  for 
that  pur|)ose;  (2)  did  it  know,  or  would  it  have  known,  by 
taking  ordinary  care  to  ascertain,  that  they  were  not  suffi- 
cient, and  fail  to  use  ordinary  care  to  make  them  so,  before 
the  accident  occurred,  and  (3)  did  the  deceased  in  going 
under  it,  as  he  did,  exercise  ordinary  care  for  his  own 
safety  ? 

We  do  not  propose  to  consider  the  evidence  in  detail. 
From  the  statement  already  made,  we  think  it  clear  that 
upon  each  of  these  questions  the  case  was,  to  say  the  least 
that  should  be  said  for  appellant,  a  close  one.  Appellant 
was  a  corporation.  The  work  of  planning,  selecting  mate- 
rial for  making,  and  placing  the  chute,  was  of  necessity  to  be 
intrusted  to  natural  persons  as  its  agents.  Its  duty  required 
of  it  no  more  than  to  take  ordinary  care  to  appoint  for  this 
work,  only  such  agents  as  were  competent  and  likely  to  do 
it  properly.  Cooley  on  Torts,^pp.  550-1  and  note,  557  and 
note  1;  Warner  v.  ErieKy.  Co.,  39  N.  T.  (12  Tiffany)  468; 
Cooper  V.  Hamilton  Mfg.  Co.,  14  Allen,  193;  Brown  v.  Car- 
rington  Cotton  Co.,  H.&C.  (Hulstrom  &  Coltman, exchequer,) 
511 ;  Camp  Point  Mfg.  Co.  v.  Ballon,  71  111.  417;  Consolidated 
Coal  Co.  V.  Scheller,  42  111.  App.  619.  The  insufficiency  of 
the  work  done,  whether  through  the  incompetency  or  care- 
lessness of  the  agent,  would  not  be  evidence  of  a  want  of 
such  care  in  his  appointment.  A  contrary  rule  would  make 
the  employer  a  guaranto  r  to  each,  of  the  competency  and 
faithfulness  of  all  its  other  employes.  The  structure  here 
required  was  a  plain,  if  not  a  rough  one,  of  wood  and  iron. 
Appellant  had  in  its  employ  experienced,  and  so  far  as 
appears,  except  for  this  work,  competent  aiid  faithful  mechan- 
ics in  wood  and  iron  work.  To  whom  else,  then,  would  ap- 
pellant, in  the  exercise  of  ordinary  care,  intrust  it  ?  It  may 
be  that  Ecjgar  had  never  before  made,  or  assisted  in  making, 
just  such  a  structure,  but  so  far  as  the  wood  work  was  in- 
volved, it  was  clearly  within  the  line  of  the  business  he  had 
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followed  for  twenty  years;  he  knew  just  what  was  wanted 
and  for  what  use,  and  the  old  chute  was  to  some  extent  a 
guide.  The  blacksmiths  had  had  some  special  experience,  in 
connection  with  the  chute  of  the  Pana  Coal  Company. 

Then  it  may  be  safely  said,  that  the  emploj^ment  of  these 
men,  with  the  instruction  expressly  given  as  to  the  materials 
and  work,  strongly  tended  to  prove  due  care  on  the  }iart  of 
appellant  to  make  the  chute  reasonably  fit  for  its  intended 
use. 

Edgar,  called  as  a  witness  by  plaintiff,  was  asked  to  tell 
the  jurj'  what  he  told  Henley,  after  he  got  through  with  his 
work,  about  its  sufficiency,  and  his  ansAver  Vas :  "  AVhat  I 
spoke  about,  the  chute  was  all  right  and  looked  very  well. 
I  was  a  little  bit  af mid  to  load  coal  with  a  '  mine  run,'  with 
constant  usage.  We  had  not  got  some  things  in  it  quite 
heavy  enough."  The  record  does  not  make  it  clear  that  he 
expressed  this  fear  to  the  superintendent.  But  the  next 
question  was  :  "  Did  you  mention  to  him  wiiat  ? "  and  he 
answered,  "  Xo,  sir;  I  don't  think  I  did."  On  his  cross-exam- 
ination, he  was  asked  if  he  did  not  say,  in  substance,  that  it 
was  the  best  job  he  ever  saw  completed  for  a  chut«,  and 
answered,  "  Yes,  sir,  a  great  deal  better  job  than  the  one 
here." 

It  stood  the  test  of  two  months'  use,  being  often  filled  to 
its  utmost  capacity,  without  slrowing  a  sign  of  weakness. 
During  all  that  time,  the  timbers,  rods  and  hooks  were  in 
plain  vieAV,  and  many  persons  must  have  seen  them.  The 
emplo3'es  about  the  mine  were  constantly  passing  under 
them.  Henley  called  the  attention  of  the  inspector  to  the 
work,  as  if  with  pride  in  it.  Nobody  apjiears  to  have 
observed  any  defect  in  the  construction.  Then  when  the 
two  cross-pieces  showed  the  need  of  it,  they,  were  promptly 
repaired  in  a  manner  and  by  means  that  have  not  been  criti- 
cised. Whether  the  weakness  shown  by  them  was  in  their 
size  and  material,  or  due  to  some  latent  defect,  does  not 
appear;  but  it  is  to  be  noticed  that  the  first  cross-piece  from 
the  bottom,  which  was  of  the  same  size  and  material,  though 
subjected  to  a  greater  weight,  showed  none. 
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If  appellant  was  chargeable  with  actual  notice  or  suspi- 
cion of  the  alleged  defects,  or  any  other,  before  the  accident, 
it  was  through  Henley,  its  superintendent.  It  is  so  claimed 
and  so  only.  Yet  it  must  be  admitted  there  was  strong  evi- 
dence to  the  contrary.  His  own  testimony  ^vas  most  direct 
and  positive.  Of  even  greater  weight  is  the  fact  that  he 
exposed  himself  to  the  danger  as  freely  and  fully  as  he 
exposed  the  deceased.  No  higher  test  of  his  sincerity  and 
veracity  could  be  required.  In  the  absence  of  evidence  to 
the  contrary,  the  presumption  from  liis  conduct  is  that  he 
did  not  know  there  was  danger.  C.  &  E.  I.  R.  E.  Co.  v. 
nines,  132  111.  169.  That  he  recognized  the  possibility  of 
danger,  and  took  extraordinary  care  to  meet  it,  can  hardly 
be  said  to  contradict  or  weaken  his  testimony,  corroborated 
bv  his  act. 

Upon  the  third  question — that  of  due  care  on  the  part  of 
the  deceased — the  evidence  for  appellant  was,  perhai)s,  still 
stronger.  If  there  was  any  one  thing  about  the  construc- 
tion of  this  chute  which  the  appellant  knew  or  ought  to 
have  known  and  which  the  deceased  did  not  also  know,  or 
have  abundant  means  of  knowing,  by  the  exercise  of  ordi- 
nary care,  it  has  not  been  pointed  out,  nor  have  we  been 
able  to  discover  it  from  the  evidence.  AVe  understand  it  to 
bj  claimed  that  the  defect  which  caused  the  fall  was  the  use 
of  the  hooks  described,  as  the  means  of  support,  and  it  is 
said  that  this  was  not  only  patent,  but  "  absurd."  Then 
who  knew  it  or  should  have  known  it  better  than  the  black, 
smith  who  acquiesced  in  the  plan  and  helped  to  make  the 
hooks,  with  full  knowledge  of  the  purpose,  and  ample  means 
of  knowintj:  the  strain  thev  were  to  bear  ? 

It  appears  that  he  was  employed  to  do  general  work  about 
the  mine  when  not  occupied  as  a  blacksmith.  He  there, 
fore  knew  that  he,  like  other  such  employes,  was  liable  to 
be  called  upon,  in  the  course  of  his  employment,  to  work  or 
pass  under  this  chute,  and  had  a  personal  interest,  besides  a 
duty  to  his  fellows  and  the  company,  to  know  its  condition 
as  to  safety.  If  it  was  unsafe  and  he  knew  it,  or  by  ordi- 
nary care  would  have  known  it,  and  yet  voluntarily  exposed 
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himself  to  injury  by  its  falling,  he  could  not  complain  of 
such  injury,  if  living,  nor  can  his  representative,  the  ap]>ol- 
lee.  The  event  shows  it  was  unsafe.  Assuming  thiit  the 
company  knew,  or  ought  to  have  known  it,  the  question 
remains,  did  not  he  also  know  it,  or  was  he  not  bound 
equally  with  the  company  to  know  it? 

Upon  this  question  the  c^ise  wiis  certainly  close  enough  to 
recjuire  that  the  instructions  to  the  jury  should  be  clear  and 
accurate. 

Appellant  insists  that  those  given  for  the  plaintiff  were 
not.  The  first,  it  is  said,  ignores  the  question  of  Kuhn's 
knowledge  of  the  cause  of  the  injury.  But  it  includes  in  the 
hypothesis  stated  the  fact  that  the  chute  fell  upon  and 
killed  him  while  he  was  in  the  employ  of  the  company,  and 
''  in  the  exercise  of  reasonable  care." 

In  C.  &  E.  I.  R.  R.  Co.  v.  Ilines,  132  111.  1()S,  the  Supreme 
Court  say :  "  The  allegation  of  due  care  in  the  deceased 
negatives  negligence,  and,  by  implication,  that  he  bad 
knowledge  of  the  defects  by  reason  of  which  he  was  in- 
jured. *  *  *  The  allegation  is  therefore  sufficient  on 
error,  if,  indeed,  it  should  be  admitted  that  it  would  not 
be  so  on  demurrer; "  and  we  presume  the  implication  from 
the  same  language  in  an  instruction  would  be  the  same,  and 
so  avoid  this  objection. 

The  second  and  third  are  complained  of  as  making  neg- 
ligence a  question  of  law,  and  thus  invading  the  province 
of  the  jury.  15y  the  second  it  is  declared  that  if  the  chute 
was  out  of  repair  and  unsafe,  and  known  to  the  defendant 
to  be  so,  and  its  manager  ordered  deceased  to  help  about 
])ropping  it,  and  at  the  time  it  was  heavily  loaded  with  coal, 
and  while  he  was  under  it,  endeavoring  to  prop  it,  coal  was 
being  dumped  into  it,  of  w^hich  he  was  not  informed,  "  this 
would  be  culpable  negligence  under  the  circumstances." 

In  L.  S.  &  M.  S.  Ry.  Co.  v.  Johnsen,  135  111.  047,  speak- 
ing of  alleged  negligence  on  the  part  of  the  plaintiff,  it  was 
said :  ''  The  court  can  never  be  called  upon  to  say  to  a  jury 
that  negligence  has  been  established  as  a  matter  of  law, 
unless  the  conduct  of  the  injured  party  has  been  so  clearly 
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and  palpably  negligent  that  all  reasonable  minds  would  so 
pronounce  it  without  hesitation  or  dissent.  *  Negligence  can 
not  be  conclusively  established  by  a  state  of  facts  upon 
which  fair-minded  men  may  well  differ.'  '  C.  &  E.  I.  E.  R. 
Co.  V.  O'Connor,  119  111.  586;  T.,  H.  &  I.  R.  R.  Co.  v. 
Voelker,  129  Id.  540.  Unless  the  negligence  of  the  plaintiff 
is  proven  by  such  conclusive  evidence  that  there  can  be  no 
difference  of  opinion  as  to  its  existence  upon  a  mere  state- 
ment of  the  facts,  the  jury  must  pass  upon  it." 

Of  course  the  same  rule  must  apply  to  the  case  of  alleged 
negligence  on  the  part  of  the  defendant. 

For  appellee  it  is  contended  that  this  instruction  is  fairly 
within  the  exception  allowed;  that  the  facts  supposed,  abso- 
lutely necessitate  the  conclusion,  drawn  as  a  matter  of  law, 
that  there  could  be  no  condition,  or,  at  least,  that  there  was 
no  evidence  in  this  case  of  any  condition,  consistent  with 
those  facts,  that  would  cause  any  fair  mind  to  dissent  from 
or  hesitate  about  it. 

We  do  not  concur  in  this  view  of  the  instruction.  It 
closes  with  the  conclusion  quoted,  by  which  the  jury  must 
have  understood  that  the  "  culpable  negligence  "  mentioned 
was  actionable  negligence,  warranting  and  requiring  a  ver- 
dict for  the  plaintiff.  AVith  that  meaning,  we  think  it 
was  materially  wrong.  Its  hypothesis  does  not  include 
the  necessary  element  of  due  care  on  the  part  of  the 
deceased.  It  limits  the  ignorance  of  dangerous  conditions 
to  the  fact  that  coal  was  being  dumped  into  the  chute  while 
he  was  at  work  under  it,  and  does  not  exclude  the  supposi- 
tion that  even  that  was  due  to  "  culpable  negligence "  on 
his  own  part.  It  is  entirely  consistent  with  all  the  facts, 
hypothetically  stated,  to  suppose,  and  there  was  evidence 
strongly  tending  to  prove,  that  he  knew,  or  that  it  was  his 
own  fault  if  he  did  not  know,  as  well  as  appellant,  the  con- 
dition of  the  chute  as  to  safety,  and  the  extent  to  which  it 
was  already  loaded,  and  the  custom  and  course  of  business 
at  the  mine,  according  to  which  it  was  liable  to  have  more 
coal  dumped  into  it  while  he  would  be  under  it.  See  Penn- 
sylvania Co.  V.  Stoelke,  104  111.  204,     The  jury  should  have 
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been  allowed  to  consider  the  evidence  tending  to  prove 
these  conditions,  as  bearing  upon  the  question  of  due  dare 
by  the  deceased,  and  if  they  found  he  failed  to  exercise  it, 
their  verdict  should  have  been  for  the  defendant,  notwith- 
standing the  fact  stated  in  the  instruction. 

The  third  was  as  follows :  "  If  the  jury  believe,  from 
the  evidence,  that  said  Robert  Kuhn  was  calleil  by  the  man- 
ager to  assist  about  said  chute,  and  the  manager  knew  it 
was  dangerous,  and  risk  was  incurred  in  working  about  it, 
and  he  did  not  inform  the  deceased  of  said  danger,  and  the 
deceased  did  not  know  of  it,  then  the  company  was  guilty 
of  cul])able  negligence  on  account  of  such  conduct  of  its 
manager." 

This  also  withdrew^  from  the  consideration  of  the  jury  all  the 
evidence  tending  to  show  that  the  supposed  ignorance  of  the 
deoeasod  was  due  to  h^'s  own  fault.  It  may  well  be  doubted 
whether  he  was  in  fact  ignorant  of  any  danger  that  was 
known  or  ought  to  have  been  known  to  the  manager;  but 
if  he  was,  there  certainly  was  evidence  tending  to  show  it 
was  because  he  culpably  neglected  to  use  his  means  of  knowl- 
edge. How  could  he  have  failed  to  know  as  much  about 
the  chute  itself  ?  And  as  to  the  dumping,  which  is  the  only 
other  danger  suggestLni,  his  shop  was  only  about  ninety  feet 
from  the  chute,  and  he  had  worked  about  the  mine  long 
enough  to  know  from  the  course  of  oj^erations  there,  that 
coal  w^as  liable  to  be  dumped  at  any  time,  whenever  it  was 
ready.  If  he  did  not  know  it  was  to  be  dumped  while  he 
was  to  be  under  the  chute,  neither  does  it  appear  that  the 
manager  did.  It  would  seem  that  he  was  as  clearly  bound 
as  the  manager  to  know  if  danger  w^as  to  be  apprehended 
from  that  cause,  and  might  as  well  have  insisted  that  before 
going  under  it  the  chute  should  be  emptied  and  the  opera- 
tion of  dumping  suspended. 

The  fourth  holds  that  the  commands  of  its  representative 
"  are  the  commands  of  the  company  and  the  company  are 
responsible  for  any  injury  resulting  from  such  commands;" 
which  is  complained  of  as  not  limiting  the  right  of  recovery 
to  injury  from  the  negligence  charged  in  the  declaration. 
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We  do  not  see  how  this,  if  error,  could  have  prejudiced  the 
defendant  in  this  case;  but  we  think  it  objectionable  for 
another  reason;  that  the  company  is  not  so  liable  if  the  neg- 
ligence of  the  party  injured,  materially  contributed  to  such 
result,  and  the  evidence  required  that  modification  of  the 
instruction.  Like  those  above  noticed,  it  ignores  the  sub- 
stantial and  prominent  defense,  supported  by  no  little  proof 
that  the  deceased  knew  or  is  chargeable  as  if  he  knew  the 
danger  to  which  he  exposed  himself. 

The  seventh  was  as  follows :  "  The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  ,that  the  deceased  was 
in  the  employ  of  the  defendant,  and  the  foreman  of  the  com- 
pany directed  the  deceased  to  help  about  the  chute  just  be- 
fore it  fell,  then  it  was  his  duty  to  obey,  and  if  he  went 
under  it,  Avith  the  foreman,  then  the  law  would  presume  the 
deceased  used  due  care  under  all  circumstances,  and  that  he 
would  not  rush  needlessly  into  danger  if  he  knew  it." 

This  instruction,  unlike  the  others,  recognizes  the  defense 
referred  to,  as  attempted,  but  meets  and  defeats  the  attempt 
by  a  presumption  of  law  which  is  asserted  to  be  conclusive, 
arising  upon  the  facts  that  deceased  w^as  in  the  employ  of 
the  company,  and  was  directed  by  its  foreman  to  go  under 
the  chute  as  he  did.  These  facts  being  undisputed,  the  jury 
was  bound,  regardless  of  all  others,  to  find  that  the  deceased 
did  exercise  all  due  care  on  his  part. 

We  know  of  no  authority  for  holding  this  presumption 
conclusive.  C.  &  E.  I.  R.  E.  Co.  v.  Hincs,  132  111.  168-9,  the 
only  case  cited  in  support  of  the  in^ruction,  holds  it  to  be 
matter  of  defense  that  the  deceased  had  knowledge  of  the 
defects  through  which  his  injury  was  received;  but  the  court 
adds:  "  Unless  it  shall  appear,  from  the  evidence,  that  he 
had  such  knowledge,  it  will  not  be  presumed,  since  no  one  is 
presumed  to  knowingly  incur  physical  pain  and  death,  where 
he  can  avoid  it  at  his  discretion."  This  does  not  touch 
the  question  of  the  effect  of  a  direction  by  the  employer  to 
the  employe,  but  only  the  presumption  from  the  natural  in- 
stinct of  self-preservation,  and  holds  it  to  be  rebuttable. 
That  instinct  and  duty  would  have  required  the  deceased  in 
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this  caso  to  refuse  obedience  to  an  order  which  endangered 
his  life  or  limb,  if  he  knew  or  apprehended  such  danger. 

Whether  he  did  know  it  or  ought  to  have  known  it,  was  a 
question  clearly  raised  by  the  evidence,  and  the  jury  should 
have  been  allowed  to  consider  and  decide  it.  This  instruc- 
tion, upon  the  admitted  facts,  decided  it  for  them  as  a  mat- 
ter of  law.  If  he  was  "  bound  to  obey  "  the  direction,  as  it 
absolutely  asserts,  he  could  not,  in  obeying,  be  guilty  of  neg- 
ligence, however  reasonably,  strongly  and  clearly  he  may 
have  apprehended  the  fatal  consequence.  But  he  was  not  so 
bound. 

The  misleading  effect  of  the  errors  above  indicated  could 
not  be  corrected  bv  the  instructions  mven  for  the  defendant. 
Therefore  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 


Palmer  et  al.  t.  Wood  et  al. 

1.  Parties  in  Chancery— Adjudication  under  Void  Order. — "Where  per- 
sons came  into  court,  under  a  notice  and  order  of  the  court  requiring  all 
creditors  of  a  defunct  banking  institution,  having  claims  similar  to  those 
of  the  complainants  in  the  suit,  to  ap])ear  and  manifest  their  demands, 
and  subsequently  tlie  court  set  aside  the  order,  as  having  been  illegally 
entered,  and  dismissed  the  parties  brought  in  under  it,  it  was  held  tliat 
there  was  no  adjudication  as  to  the  claims  held  by  these  parties.  They 
came  in  under  one  order  of  the  court  and  retired  under  another 
holding  the  former  one  to  have  been  inadvertently  made,  and  were  left 
in  statu  quo,  the  same  as  if  their  names  had  never  appeared  in  the  case. 

2.  Pleading  in  Chancery — Pure  Pleas,  etc. — A  pure  plea,  as  known  in 
chancery  practice,  must  set  up  some  matter  not  appearing  on  the  face  of 
the  bill. 

3.  Anomalous  Pleas. — Anomalous  pleas,  or  pleaa  not  pure,  rely  upon 
matters  stated  in  the  record,  and  upon  denials  and  negations  of  matters  of 
fact  contained  therein,  which,  if  true,  constitute  a  sufficient  defense 
against  further  pr(xjeedings  in  the  suit. 

4.  Statute  of  Limitations  in  Chancery. — ^When  the  objection  that  the 
statutory  period  has  elapsed  appears  on  the  face  of  the  bill,  a  demurrer 
will  lie;  but  if  it  does  not  so  appear,  a  plea  of  the  statutory  bar  will  be 
proper. 
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5.  Limitations — Equity  Follows  the  Laic. — In  equity,  where  there  is 
concurrent  jurisdiction  with  courts  of  law,  the  statute  of  limitations  will 
be  wjuallj  binding;  but  there  are  many  cases  where  equity  acts,  not  so 
much  in  obedience  to  the  'aw  of  limitations,  as  in  analogy  to  it.  Aside 
from  the  cases  where  the  statute  may  be  applied,  lapne  of  time  will,  in 
many  cases,  constitute  a  bar  to  equitable  relief. 

6.  Death  of  a  Party. — Where,  in  a  suit  in  chancery,  a  party  defendant 
die«  after  the  cause  is  submitted  and  while  under  advisement,  the  court 
may,  upon  rendering  the  decision,  dismiss  the  bill  as  to  deceased  party 
(no  administrator  having  been  appointed),  or  may  enter  its  decree  nunc 
pro  tu}ie  on  motion  of  the  complainants,  or  possibly  the  surviving  de- 
i'endxmts. 

7-  Statute  of  Limitations — Administrator  of  Deceased  Stockholder — 
Plea  of,  by. — The  administrator  of  a  deceased  stockholder  may  success- 
fully plead  the  statutory  limitation  of  two  years  as  to  the  estate  in  his 
hands  to  be  administered  upon. 

8L  Creditor's  BUI  Against  Stockholders  of  a  Defunct  Corporation. — 
A  creditor  of  a  corporation  may,  after  judgment  against  it  and  return 
of  execution  jwlla  bona,  file  a  creditor's  bill  against  one  or  more  stock- 
holders delinquent  for  non-payment  of  stock  subscriptions.  It  is  not  in- 
dispwisable  tliat  all  should  be  joined;  a  delinquent  stockholder  may,  by 
cross-bill,  bring  in  other  delinquent  stockholders  and  enforce  contri- 
bution 

9.  Losses — How  Ascertained,  etc. — Tlie  **  losses,"  for  which  these 
stockholders  are  liable  to  depositors,  are  not  to  be  ascertained  by  deduct- 
ing the  assets  of  tlie  corporation  from  the  claims  of  the  depositors,  but 
the  latter  may  seek  from  the  stockholders  full  payment  of  whatever  is 
due  from  tlu?  corporation. 

10-  Liability  of  a  Stockholder. — ^The  liability  of  the  stockholder  is 
regtu'ded  aa  primary,  and  he  must  make  good  the  unpaid  balance  due 
the  depasitors,  regaixiless  of  what  may  be  realized  from  the  corporate 
a&sets. 

11.  Parties — Persons  in  Interest  Not  Always  Necei^sary. — In  a  suit 
against  the  stockholders  of  an  insolvent  corporation,  it  is  not  neceasary 
that  all  the  stock  holders  should  be  made  parties.  The  rules  and  prac- 
ti(.'e  which  migiit  well  apply  to  diifertTit  cases,  requiring  all  persons 
interested  to  be  brought  in,  do  not  apply  to  cases  of  this  kind. 

M  emorandnm. — Proceedmgs  in  chancery  against  stockholders.  Ap- 
peal from  a  decree  rendered  by  the  Circuit  Court  of  Sangamon  County; 
the  Hon.  Jacob  Fouke,  Circuit  Judge,  presiding.  Heard  in  this  court 
at  the  November  term.  A-  D.  Ib92,  and  attirmed.    Opinion  filed  March 

6,  i«y3. 

Appellants'  Statement  of  the  Case. 
This  is  a  proceeding  in  equity  by  Wood  and  others,  com- 
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plainants,  who  sued  not  only  for  themselves,  but  for 
all  othei*s  having  like  rights  and  equities.  The  bill  was 
filed  August  24,  1881],  and  the  claim  by  complainants  is, 
that  they  are  creditors  of  the  Springfield  Savings  Bank,  a 
corj)()ration,  by  virtue  of  the  charter  granted  by  the  legis- 
lature of  Illinois  (see  Pr.  Laws  18()7,  Vol.  1,  page  02);  that 
the  defendants  and  others,  as  stockholders  of  said  bunk,  are 
liable  to  complainants  for  their  respective  claims,  under  the 
})rovisions  of  the  cliarter  of  the  bank.  The  bill  avers  and 
the  proof  shows,  that  after  the  organization  of  said  bank, 
and  the  transaction  of  business  for  some  ten  years  or  more, 
to  wit,  on  the  17th  day  of  December,  18T7,  the  bank  sus- 
pended business  and  became  insolvent,  at  which  time 
defendants  and  others  were  stockholders.  The  bank  never 
resumed  business,  but  on  the  17th  day  of  Ai)ril,  1S7D,  it  as- 
signed all  its  assets  and  property  to  Virgil  Ilickox,  for  the 
benefit  of  its  creditors.  John  S.  Bradford  was,  on  the  19th 
day  of  September,  1879,  appointed  assignee  of  said  bank, 
in  the  place  of  said  Ilickox,  who  had  resigned.  Bradford 
was  acting  as  such  assignee  before  and  at  the  time  of  filing 
the  bill.  At  the  time  of  the  failure,  17th  December,  1877, 
the  bank  was  indebted  to  complainants  and  others.  The 
capital  stock  of  the  bank  was,  by  its  charter,  fixed  at 
$100,000,  divided  into  1,000  shares  of  $100  each. 

The  stockholders'  liability  sou<^ht  to  be  reached,  is  not 
for  unpaid  stock,  but  a  liability  under  the  chartQr  provision 
I'eading:  "  The  stockholders  of  said  corporation  sliall  be 
responsible  in  their  individual  pro^K^rty  in  an  amount  equal 
to  the  amount  of  stock  held  by  them  respectively,  to  make 
good  all  losses  to  depositors  or  others." 

Appellants'  Bkief. 

Appellees  are  equita]>ly  estopped  from  prosecuting  this  suit 
for  the  reason  that  they  have  been  guilty  of  such  delay  in 
bringing  their  suit  that  it  would  be  inequitable  to  grant  the 
relief  they  seek.  Their  right  of  action  was  complete  on  the 
17th  day  of  December,  1877,  and  their  suit  was  not  brought 
until  August  24,  1886,  a  period  of  over  eight  years. 
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Above  all  things,  eqaity  requires  diligence  of  him  who 
would  solicit  its  aid.  It  will  not  come  to  the  aid  of  the 
laggard  and  enforce  his  stale  claim.  Brink  v.  Steadman, 
70  111.  24:1;  Poraeroy's  Equity,  Vol  1,  Sec.  418. 

A  defense  peculiar  to  courts  of  equity,  is  that  founded 
upon  mere  lapse  of  time,  and  the  staleness  of  the  claim,  in 
cases  where  no  statute  of  limitations  directly  governs  the 
case.  Vol.  2,  Story's  Eq.  Juris.,  Sec.  1520;  Carpenter  v. 
Carpenter,  70  111.  457. 

W.  L.  Gross  and  Palmer,  Shutt  &  Deennan,  attorneys 
for  appellants. 

C.  A.  Keyes  and  E.  L.  McGuire,  attorneys  for  appellees. 

Opinion  of  the  Court,  the  Hon,  George  TF".  Wdll^  Judge. 

This  case  was  before  us  at  the  Kovember  term,  ISOO, 
reported  in  40  111.  App.  1S2,  under  the  style  of  Wood  v. 
Wood,  and  was  reversed  and  remanded  for  a  reason  there 
stated.  The  Circuit  Court  proceeded  to  another  decree  and , 
the  record  is  before  us  again,  on  the  appeal  of  defendants 
Wood,  Palmer,  Ilelmle  and  Reisch. 

The  point  principally  argued  is  that  the  court  below 
refused  to  set  down  for  argument  the  pleas  which  had  been 
adjudged  bad  by  the  court  prior  to  the  former  decree.  The 
position  is  assumed  that  the  reversal  of  that  decree  opened 
the  case  throughout  to  be  heard  de  7iovo.  The  action  of  the 
court  in  refusing  to  again  consider  the  pleas  amounted  in 
substance  to  holding  them  bad,  and  the  question  arises 
whether  they  should  be  so  regarded. 

These  pleas  were  on  behalf  of  Ilelmle,  Palmer  and  Eeisch 
only.  Wood  filed  neither  plea  nor  answer,  and  suffered  a 
default  to  bo  taken  as  to  him. 

The  first  plea  set  up  the  decree  in  the  Queenan  case  as  a 
bar.  The  second  set  up  as  a  bar  the  statute  of  limitations, 
five  years.  The  third  set  up  the  Queenan  decree  as  a  bar 
as  to  certain  of  the  present  complainants. 

The  complainants  referred  to  in  this  plea  had  come  into 
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the  Queenan  case,  not  as  original  complainants,  but  under 
a  notice  and  order  of  the  court,  requiring  all  creditors 
having  claims  similar  to  those  of  the  complainants  filing 
the  bill  to  aj)j>ear  and  manifest  their  demands.  Subse- 
quently, the  court  held  that  this  order,  under  which  they 
came  in,  was  entered  without  due  consideration,  and  there- 
fore set  the  same  aside  and  dismissed  the  parties  so  brought 
in,  from  the  case. 

It  is  now  suggested  that  this  amounts  to  an  adverse  ad- 
judication upon  their  claims,  and  therefore  they  are  barred. 
We  can  not  accede  to  this  view.  There  was  no  adjudication 
whatever  as  to  the  claims  held  by  these  parties.  They 
came  in  under  an  order  of  the  court,  and  they  retired 
under  another  order  of  the  court,  holding  the  first  order  to 
have  been  inadvertent.  Thus,  these  parties  were  left  in 
statu  quo^  and  they  were  in  the  same  position  as  to  the  other 
complainants  in  the  present  case,  whose  names  nowhere 
appeared  in  the  Queenan  case. 

The  fourth  plea  set  up  the  non-joinder  of  Nolte,  Bateman 
and  Johnson,  who  were  also  stockholders,  as  defendants  to 
the  bill.  iSo  error  is  assigned  as  to  this  plea,  specifically, 
but  the  subject-matter  of  it  is  presented  under  another 
assignment  of  error,  which  will  be  noticed  further  on. 

The  first  and  third  pleas  may  be  considered  together,  and 
they  are  disj)osed  of  by  our  holding,  when  the  case  Wcis  for- 
merly here,  that  the  Que(?nan  case  constituted  no  bar  to  the 
depositors  who" were  not  parties  thereto. 

>Jo  argument  is  presented  in  support  of  the  second  plea, 
setting  uj)  the  statute  of  limitations  five  years,  and  we  may 
])erhaps  assume  counsel  to  concede  the  plea  is  not  good.  A 
pure  plea,  as  known  in  chancery  practice,  must  set  up  some 
matter  not  appearing  on  the  face  of  the  bill.  Story's  Eq.  PL 
Sec.  OGO.  Anomalous  pleas,  or  pleas  not  pure,  rely  upon 
matters  stated  in  the  record,  and  upon  denials  and  negations 
of  mattei's  of  fact  contained  therein,  which  denials  and 
negations,  if  true,  constitute  a  sufiicient  defense  against  fur- 
ther proceedings  in  the  suit.     lb.  6(57. 

When   the    objection,    that  the    statutory    period    has 
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elapsed,  appears  on  the  face  of  the  bill,  a  demurrer  will  lie. 
If  it  does  not  so  appear,  a  plea  will  be  proper.  lb.  751. 
Assuming  that  the  relief  here  sought  would  be  barred  by 
the  statute  of  limitations  five  years,  the  objection  appears 
on  the  face  of  the  bill.  Hence,  the  plea  was  unnecessary, 
and  according  to  strict  rules  of  equity  pleading,  improper. 

The  plea  here  filed  was  not  a  "  pure  "  plea,  for  it  was  not 
founded  on  new  matter  not  apparent  on  the  face  of  the  bill; 
nor  did  it  answer  the  description  of  an  ^'  anomalous  "  plea. 

It  appears  from  the  evidence,  and  the  report  of  the  mas- 
ter, that  in  proof  of  each  claim,  the  depositor  produced  a 
piiss-book,  or  a  certificate  of  deposit. 

In  Fleisher  v.  Eentchler,  17  Brad.  402,  which  was  a  pro- 
ceeding at  law  upon  a  liability  similar  to  that  here  involved, 
it  was  held  that  the  written  evidence  contained  in  a  certifi- 
cate of  deposit,  issued  by  the  bank,  was  as  binding  upon  the 
stockholder  as  upon  the  corporation,  and  that  the  action 
was  not  barred  until  after  the  lapse  of  ten  years;  arid  in 
Schalucky  v.  Field,  124  111.  617,  it  Avas  so  held  as  to  the 
w^ritten  evidence  contained  in  a  depositor's  pass-book. 

In  the  present  case  the  lapse  of  five  yeai's  would  not  bar 
the  remedy.  If  the  proceeding  were  at  law  the  limitation 
would  be  ten  years.  In  equity,  w^here  there  is  concurrent 
jurisdiction  with  courts  of  law,  the  statute  of  limitations 
would  be  equally  binding.  But  there  are  many  cases  where 
it  is  said  that  equity  acts  not  so  much  in  obedience  to  the 
law  of  limitations,  as  in  analogy  to  it.  Aside  from  the  cases 
where  the  statute  may  be  applied,  lapse  of  time  will,  in  many 
cases,  constitute  a  bar  to  equitable  relief. 

Where  resort  is  had  to  chancery  to  enforce  a  statutory 
liability,  it  is  quite  clear  the  statute  of  ten  years  should  be 
applied,  and  that  no  delay  short  of  that  time  should  hinder 
the  proceeding.  This  view  will  also  dispose  of  the  argu- 
ment in  behalf  of  appellants,  that  the  remedy  is  barred  by 
laches^  the  bill  being  filed  some  eight  years  after  the  bank 
susjHinded. 

It  is  objected  that  appellants  are  credited  with  the 
amounts  paid  by  them  in  the  Queenan  case  without  any- 
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thing  in  the  pleadings  upon  which  to  base  such  credits; 
that  this  action  is  purely  voluntary,  a  mere  matter  of  grace 
and  favor,  and  without  evidence  in  the  record  on  which  to 
ascertain  the  proper  amounts. 

A&  it  is  not  objected  that  the  proper  amounts  were  not 
really  credited,  we  see  nothing  here  of  which  appellants 
may  complain;  but  it  appears  that  the  master's  report  upon 
which  the  court  acted  contains  among  other  matters  a  copy 
of  the  decree  in  the  Queenan  case  from  which  the  amounts 
adjudged  against  each  of  the  defendants  in  that  case  can  be 
asc^ertained.  The  objection  is  also  made  that  Tracy  and 
Salter  were  dismissed.  This  is  met  by  the  finding  of  the 
decree  that  they  took  no  ai>i)eal  from  the  former  decree, 
and  that  they  i)aid  the  amounts  adjudged  against  them. 

Tliese  two  were  small  stockholders,  each  having  ten 
shares.  Tracy  was  a  party  to  the  Queenan  ca^e,  and  pi-e- 
sumably  might  have  been  credited  in  this  case  with  what  he 
paid  in  that;  but  he  preferred  to  pay  rather  than  to  join  in 
the  former  appeal.  Salter  was  not  a  party  to  the  Queenan 
case.  The  amounts  paid  by  tliese  two  stockholders,  aggre- 
gating §383,  were  deducted  from  the  total  of  the  amounts 
due  complainants.  It  is  not  suggested  that  the  total  for 
whicli  these  two  were  liable  would  exceed  the  amount  they 
paid;  nor  that  the  appellants  have  suflFered  any  substantial 
increase  of  their  burden  by  reason  of  this  action  of  the  court. 
If  any  such  there  be,  it  is  quite  unimportant  in  amount,  and 
in  the  absence  of  a  S2)ecific  objection  at  the  time  when  the 
order  of  dismissal  was  made,  should  not  be  regarded  as  a 
ground  for  reversing  tlie  decree. 

It  is  objected  that  John  S.  Bradford  was  dropped  from 
the  case.  The  decree  finds  that  after  the  cause  was  sub- 
mitted, and  while  under  advisement,  John  S.  Bradford  died, 
and  that  his  administrator  had  not  been  ap]X)inted;  there- 
fore it  was  ordered  that  as  to  said  Bradford,  the  bill  be  dis- 
missed. 

This  was  necessary  unless  the  court  entered  its  decree 
nunc  pro  tunCy  which  it  might  have  done,  and  perhaps  would 
have  done,  if  moved  so  to  do  by  the  complainants,  or  possi- 
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bly  by  the  surviving,  defendants.  The  effect  is  the  same  as 
though  Bradford  had  never  been  made  a  party  defendant, 
and  in  this  connection  we  may  notice  the  objection  that 
Nolte,  Bateman,  Johnson  and  other  stockholders  were  not 
made  defendants. 

The  question  is,  whether  a  number  of  depositors  may 
jointly  file  a  bill  in  chancery  against  a  part  only  of  the 
stockholders,  or  whether  a  decree  against  such  stockholders 
will  be  fatally  defective  because  of  the  non- joinder  of  the 
others. 

We  held  in  this  case,  when  it  was  formerly  in  this  court, 
that  the  administrator  of  a  deceased  stockholder  might 
successfully  plead  the  statute  of  limitations  two  years,  as  to 
the  estate  in  his  hands  to  be  administered,  and  it  is  apparent 
there  may  be  various  circumstances,  which  would  work 
great  hardship  to.  the  depositor,  if  all  the  stockholders  must 
be  joined. 

It  has  been  held  that  a  creditor  of  a  corporation  may, 
after  judgment  against  it,  and  return  of  execution  nulla 
hona^  file  a  creditor's  bill  against  one  or  more  stockholders, 
delinquent  for  non-payment  of  stock  subscriptions.  It  is 
not  indispensable  that  all  should  be  joined.  Yet,  in  such 
case  the  delinquent  stockholder  may,  by  cross-bill,  bring  in 
other  delinquent  stockholders  and  enforce  contribution. 
Clapp  V.  Peterson,  104  111.  26;  Young  v.  Farwell,  139  111. 
320;  Hatch  v.  Dana,  101  TJ.  S.  205;  Cook  on  Stock  &  Stock- 
holders, Sec.  206,  and  cases  cited  in  note  3.  The  authorities 
are,  however,  not  uniform.  ' 

We  are  inclined  to  hold  that  where,  as  in  this  case,  the 
proceeding  is  merely  to  reach  the  statutory  liability  of 
stockholders,  and  where  the  complainants  do  not  seek,  and 
are  not  required  to  seek,  relief  by  winding  up  the  corpora- 
tion, it  is  not  necessary  that  all  the  stockholders  should  be 
made  parties  to  the  bill. 

Those  who  are  brought  in  may,  perhaps,  by  cross-bill,  and 
certainly  by  independent  suit,  reach  their  fellow-stock- 
holders and  enforce  contribution,  but  the  depositors  should 
not  be  required  to  await  the  result  of  that  controversy. 


G38  Appellate  Courts  of  Illinois. 

Vol.  4S.]  Foval  v.  Benton. 

Various  questions  might  arise  between  the  stockholders, 
the  adjustment  whereof  would  bring  delay,  to  which  the 
(l(»j)()sitors  should  not  be  subjected.  The  litigation  might 
bo  prolongcMl,  necessarily  or  collusively,  bydisjmtes,  not  con- 
cerning the  creditors,  until  they,  despairing  of  the  end,  would 
accept  whatever  they  could  get  by  compromise.  The  benefit 
of  the  statutory  liability  would  thus  be  greatly  impaired. 
As  was  said  in  Marsh  v.  Burroughs,  cited  in  Ilatch  v.  Dana, 
^vy;/*^,  referring  to  liability  for  unpaid  subscriptions:  "If 
a  creditor  were  to  be  stayed  until  all  such  parties  could  be 
made  to  contribute  their  proportionate  share  of  the  liability, 
he  might  never  get  his  money." 

Ilules  of  practice  that  might  well  apply  to  ordinary  cases, 
recjuiring  all  jx?rsons  interested  to  be  brought  in,  should  not 
apply  in  cases  like  this.  All  such  rules  are  for  the  further- 
ance of  justice,  and  as  new  cases  and  new  conditions  arise, 
should  be  so  moulded  or  modified  as  to  attain  that  end. 
Cook  on  Stock  &  Stockholders,  Sees.  223  and  224. 

It  is  also  urged  that  the  decree  took  no  account  of  the 
assets  of  the  corporation,  assuming  it  had  something  valu- 
able in  that  respect. 

As  Was  settled  by  the  ruling  of  the  Supreme  Court  in 
QucHMian  V.  Palmer,  117  111.  619,  the  "losses,"  for  which 
these  stockholders  are  liable,  are  not  to  be  ascertained  bv 
deducting  the  assets  of  the  corporation  from  the  claims  of 
depositors,  but  the  latter  may  seek  from  the  stockholders 
full  payment  of  whatever  is  due  from  the  corporation. 

The  liability  of  the  stockholder  is  regarded  as  primary, 
and  he  must  make  goo<:l  the  unpaid  balance  due  the  depositor, 
regardless  of  what  might  be  realized  from  the  corporate 
assets. 

We  find  no  substantial  error  in  the  record,  and  the  decree 
will  be  affirmed. 


Foval  Y.  Benton. 


1.  Mortgage  Foreclosure — Prior  and  Subsequent  Mortgagees — Parties. 
— \Vlu»n  a  prior  mortgagee  is  made  a  party  to  a  foreclosure  suit  by  a  second 
mortgagee,  there  should  be  a  distinct  allegation  in  the  bill,  of  the  purpose 
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for  which  prior  mortgajjee  is  brought  in,  and  if  it  is  intended  to  assert  the 
invalidity  of  the  prior  mortgage,  or  that  for  any  reason  it  should  be  sub- 
ordinated to  the  second  mortgage,  there  should  be  an  averment  of  the 
facts  relied  upon,  so  that  an  issue  may  be  made  up  en  the  pleadings. 
Under  the  general  allegation  that  a  party  has,  or  claims  to  have,  some 
interest  in  the  mortgaged  premises  or  some  part  thereof,  as  purchasers, 
mortgagees,  or  otherwise,  which  interests,  if  any,  accrued  sul^sequent  to 
the  lien  of  the  complainant's  mortgage,  the  party  holding  the  prior  mort- 
gage is  not  bound  to  setup  his  rights  in  respect  thereto,  and  is  not  affected 
by  a  decree  taken  ^ro  confeaso  against  him. 

Meniorflndiim.-— Mortgage  foreclosure  in  chancery.  Appeal  from  a 
decree  rendered  by  the  Circuit  Court  of  Calhoun  Coimty;  the  Hon. 
George  W.  Herdman,  Circuit  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  A.  D.  1892,  and  affirmed.  Opinion  filed  March  6, 
1893 

The  opinion  of  the  court  states  the  case. 

Appellant^s  Brief. 

A  decree  pro  confemo  binds  the  party  to  an  admission  of 
everything  properly  alleged  in  the  bill.  And  a  j)rior  adju- 
dication between  the  same  parties  is  conclusive,  not  only  as 
to  matters  actually  deftennined,  but  as  to  every  other  thing 
which  might  have  been,  by  the  exercise  of  reasonable  dili- 
gence, submitted  for  adjudication  in  the  same  suit.  Garrick 
V.  Chamberlain,  97  111.  620;  Hawley  v.  Simons,  102  111.  115. 

A  mortgagee  may  make  prior  incumbrancers  parties  to  a 
suit  in  foreclosure,  and  have  a  decree  for  a  sale  of  the  land  free 
from  all  incumbrances.  Ililliard  on  Mortgages,  Vol.  2,  Sec. 
60 ;  Vandcrkemp  v.  Shelton,  11  Paige  (N.  Y.)  28. 

By  her  default  and  the-  decree  against  her,  appellee  is 
now  equitably  barred  and  estopped  from  this  foreclosure. 
Jones  on  Real  Estate  Mortgages,  Sec.  1441 ;  Dawson  v. 
Danbury  Bank,  15  Mich.  489 ;  Diekerman  v.  Lust,  ^^  Iowa, 
444 ;  First  Nat.  Bank  v.  Salem  Cap.  Flour  Mills  Co.,  31 
Fed.  Eep.  680. 

The  judgment  is  conclusive  between  the  same  parties  and 
their  privies  upon  all  matters  embraced  within  the  issue  in 
the  action,  whether  the  issue  was  joined  by  the  defendant 
or  left  unanswered.  Jones  on  Real  Estate  Mortgages,  Sec. 
1489;  Goebel  v.  Iffla,  18  N.  E.  Rep.  (N.  Y.)  649. 
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E.  A.  Pijs'ERo  and  Withers  &  Raixey,  attorneys  for  apj)el- 
lant. 

Appellee's  Briei''. 

Possession  is  notice  to  all  the  world  of  the  occupant's 
claim  to  real  property.  McConnel  v.  Reed,  4  Scam.  117; 
AVillia^as  v.  Brown,  14  111.  2(M^;  Cowen  v.  Loomis,  91  III. 
132;  Conner  v.  Goodman,  104  III.  3<>5. 

The  iictual  occupancy  of  premises  is  notice  equal  to  the 
record  of  the  deed,  or  other  instrument,  under  which  the 
occupant  claims,  and  a  subsequent  purchaser  takes  subject 
to  whatever  ri^^ht,  title  or  interest  such  occupant  may  have. 
Coari  v.  Olsen,  in  lU.  273;  Statr^  v.  Small,  4  lirad.  192;  95 
111.  89;  Brainard  v.  Hudson,  103  111.  218;  Rupert  v.  Mark, 
15  111.  54r>;  Brettvman  v.  Wilkev,  19  111.  235. 

The  o]>en  and  visible  possession  of  pi-emises  is  sufficient 
to  charge  a  purchaser  with  notice  of  a  legal  or  ecjuitable 
claim  of  the  occui)ant.  Brown  v.  Gaffney,  28  111.  149;  Mc- 
Connel V.  Reed,  4  Scam.  117. 

Fraud  is  never  presumed,  and  in  all  business  transactions 
goixl  faith  is  presumed  until  the  contrary  is  shown.  The 
evidence  must  sustain  the  allegaticms  of  fraud.  Wood  v. 
Moore,  7  Brad.  134;  Johnston  v.  Worthington,  8  Bmd.  322; 
Shinn  v.  Shinn,  91  111.  477;  Jones  on  Mortgages,  Sec.  1439. 

F.  M.  Grkathoi'se,  solicitor  for  appellee. 

Opixiox  of  the  Court,  the  Iloyi,  Gcorfje  TF.  Walh  Judge, 
This  was  a  bill  to  foreclose  a  mortgage  given  by  Herman 
Stahl  and  wife  to  the  appellee,  to  secure  payment  of  a  debt 
of  81,000,  evidenced  by  the  promissory  note  of  said  Stahl, 
dated  November  25,  1882,  payable  to  the  api>elleefive  years 
after  date.  The  bill  also  sought  to  correct  a  mistake  in  the 
description  of  the  property. 

The  apix^llant,  Foval,  who  was  made  a  party  defendant, 
set  up  a  defense  that  he  had  acquired  a  title  to  the  prop- 
erty under  a  sale  on  execution  against  the  mortgagor,  sub- 
sequent to  the  complainant's  mortgage,  and  also  by  the 
foreclosui'e  of  a  mortgage  given  by  said  Stahl  and  his  wife, 
to  one  Arnold. 
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The  last  named  mortgage  was  executed  a  few  days  subse- 
quent to  that  of  the  complainant,  but  it  is  insisted  that  the 
decree  rendered  in  the  suit  to  foreclose  it,  to  which  the 
complainant  was  made  a  party,  is  a  complete  bar  of  all 
rights  of  the  complainant  in  the  premises. 

The  bill  to  foreclose  the  second  mortgage  was  brought 
by  the  mortgagee,  Arnold,  but  by  amendment  it  appeared 
that  Foval  had  become  the  assignee  of  the  debt  and  secu- 
rity, and  he  was  therefore  substituted  for  Arnold  as  com- 
plainant. Said  bill  made  the  mortgagors,  and  the  appellee 
and  other  persons,  parties  defendant,  and  as  to  the  appellee 
and  all  the  other  defendants  except  the  mortgagors,  it 
alleged  that  they  had,  or  claimed  to  have,  some  interest  in 
the  mortgaged  premises,  or  some  part  thereof,  as  purchas- 
ers, mortgagees  or  otherwise,  which  interests,  if  any,  had 
"  accrued  subsequent  to  the  lien  of  the  said  mortgage  of 
your  orator,  and  are  subject  thereto." 

The  appellee  made  no  answer  to  said  bill,  and  a  decree 
pro  confeHHO  w^as  rendered  as  to  her.  A  sale  followed,  at 
which  apjMillant,  Foval,  became  the  purchaser,  and  he  sub- 
sequently obtained  a  master's  deed  for  the  premises. 

The  question  is,  whether  that  proceeding  is  a  bar  to  the 
rights  of  a])pellee. 

She  held  the  prior  mortgage,  and  when  the  bill  to  fore- 
close the  Arnold  mortgage  was  filed,  and  when  the  decree 
in  that  case  was  rendered,  her  debt  was  not  due. 

She  was  not  a  necessary  party  in  that  case,  nor  indeed 
was  she  a  proper  party. 

The  onlv  decree  that  could  have  been  rendered  if  the 
question  had  been  raised  as  to  her  rights,  would  have  been 
to  sell  subject  to  her  incumbrance. 

Had  her  claim  l)eon  payable,  the  entire  estate  might  have 
been  sold  with  her  consent,  and  the  proceeds  divided  accord- 
ing to  the  priority  of  the  respective  incumbrances.  In  that 
case  she  would  have  been  a  proper  party. 

When  the  prior  mortgagee  is  made  a  party  to  a  foreclos- 
ure suit  by  a  second  mortgagee,  there  should  be  a  distinct 
allegation  of  the  purpose  for  which  he  is  brought  in,  and  if 
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it  is  intended  to  assert  the  invalidity  of  the  first  mortgage, 
or  that  for  any  reason  it  should  be  subordinated  to  the  sec- 
ond, there  should  be  an  averment  of  the  fticts  relied  on,  so 
that  an  issue  thereon  may  be  made  up  by  the  pleadings.  Un- 
der the  general  allegation  in  the  bill  in  this  instance,  the  appel- 
lee was  not  bound  to  set  up  her  prior  incumbrance,  and  her 
rights  in  respect  thereto  were  not  affected  by  the  decree. 
She  was  not  barred  by  that  proceeding  and  might  proceeil 
to  foreclose  when  her  mortgage  became  due.  Jones  on 
Mortgages,  Sec.  1439  ft  seq.\  Lewis  v.  Smith,  9  X.  Y.  502 ; 
Straight  v.  Harris,  14  Wis.  509 ;  Bd.  Sup'rs  v.  M.  P.  E.  R., 
24  Wis.  93 ;  Freeman  on  Judgments,  Sec.  303. 

The  court  pro|)erly  ruled  on  this  point. 

A  question  is  made  also  as  to  the  correction  of  the  de- 
scription. 

It  is  alleged  that  the  proper  description  is  lot  Xo.  11,  in 
the  town  of  Brussels. 

The  description  given  is  by  metes  and  bounds.  It  does  not 
seem  to  have  been  controverted  by  the  pleadings  that  it 
was  the  intention  to  place  the  mortgage  on  said  lot  No.  11. 
There  was  a  brick  house  on  the  property  built  by  Stahl  be- 
fore the  execution  of  the  mortgage,  and  the  appellee  was  in 
possession  thereof  at  the  time  Foval  acquired  the  Arnold 
mortgage  and  remained  in  such  possession  up  to  the  time 
of  the  filing  of  the  bill  in  this  case.  Foval  had  abundant 
notice  of  such  possession  and  was  necessarily  affected  there- 
by. Moreover  the  Arnold  mortgage  described  the  property 
by  metes  and  bounds  substantially  the  same  as  in  the 
ap]>ellee's  mortgage,  and  in  the  bill  to  foreclose  that  mort- 
gage it  was  also  averred  that  the  description  was  incorrect, 
that  it  was  intended  to  cover  said  lot  No.  11,  and  prayed 
for  a  correction  of  the  error. 

The  point  now  made  by  appellant  in  this  respect  must 
also  be  overruled. 

It  is  further  urged  on  behalf  of  appellant  that  the  mort- 
gage held  by  appellee  was  fraudulent  in  that  it  was  given 
without  consideration.  The  proof  on  this  point  is  very 
clearly  with  appellee. 
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It  is  not  deemed  necessary  to  discuss  the  evidence  in  de- 
tail. 

After  a  careful  consideration  of  it,  we  are  satisfied  with 
the  conclusion  reached  by  the  Circuit  Court  that  the  debt 
which  the  mortgage  was  given  to  secure  was  bona  fide  and 
was  unpaid. 

No  other  objections  are  presented  by  the  appellant.  We 
are  of  opinion  the  decree  is  responsive  to  the  equities  of 
the  parties  and  that  it  should  be  affirmed. 


48    043 

The  People^  etc.,  ex  reL  John  F.  Clark,  Clerk,  etc.,  t.        ^  '^ 

The  Village  of  Chapin.  lesg  6>4 

1.  Mandamus  Proceedings. — In  mandamus  proceedings  the  relator 
must  show  a  clear  legal  riglit  to  the  relief  prayed. 

2.  Municipal  Corporations — Liability  for  Costs  in  Quasi  Criminal 
Proceedings. — Sec.  40,  Ch.  53,  R.  S.,  providing  that  in  all  criminal  cases 
where  the  fees  can  not  be  collected  of  the  party  convicted,  or  when  the 
prosecution  fails,  the  county  may,  in  its  discretion,  direct  that  the  costs 
of  the  prosecution,  or  so  much  thereof  as  shall  seem  just  and  equitable, 
shall  be  paid  out  of  the  county  treasury,  provided  that  the  costs  in 
criminal  and  quasi  criminal  prosecutions  for  the  violation  of  ordinances 
of  an  incorporated  town  or  city,  when  the  provisions  of  the  charters 
of  such  towns  or  cities  do  not  prohibit  the  payment  of  such  costs,  may 
be  paid  by  such  city  or  town  in  the  discretion  of  the  city  council  or 
board  of  trustees  of  such  incor|X)rated  cities  or  towns,  applies  to  suits 
originally  commenced  in  the  Circuit  Courts,  as  well  as  to  those  com- 
menced before  justices  of  the  peace,  and  taken  there  by  appeal. 

3.  Municipal  Corporations  Not  Liable  for  Costs. — Where  a  city  or 
town  is  suing  to  enforce  its  ordinances,  it  is  performing  a  public  func- 
tion just  as  the  State  is  when  prosecuting  b)'  indictment  or  informa- 
tion; the  payment  of  costs  in  such  proceedings  being  discretionary,  such 
city  or  town  can  not  be  compelled  to  do  so  by  mandamus. 

4.  Cities  and  Villages. — Agents  of  the  Legislature,  etc. — Cities  and 
villages  are  mere  agents  of  the  legislature,  for  the  purpose  of  enforcing 
local  government,  and  are  vested  with  the  power  of  enacting  and  en- 
forcing ordinances,  and  when  suing  to  enforce  them,  are  a  public  func- 
tion, just  as  the  State  is,  when  prosecuting  by  indictment  or  information. 

Memorandum.— Petition  for  mandamus.  Appeal  from  a  judgment 
for  defendant  rendered  by  the  Circuit  Court  of  Morgan  County;  the 
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Hon .  Cyrus  Epler,  Tircuit  Judge,  presiding.    Heard  in  this  court  at 
the  November  terra,  1892,  and  affirmed*    Oi)inion  filed  March  6,  lb93. 

Statement  of  the  Case  by  the  Court. 

This  was  a  petition  for  mandamus  addressed  to  the  Cir- 
cuit Court,  as  follows : 

*'  The  People  of  the  State  of  Illinois  ex  rel.  John  F.  Clark, 
clerk  of  the  Circuit  ( "ourt  of  Morgan  County,  State  of  Illi- 
nois, respectfully  re]>resents  unto  your  honor  that  at  the 
May  term,  A.  D.  1S1*0,  of  the  Circuit  Court  of  said  countv, 
there  was  a  suit  on  the  docket  of  said  court,  originally 
brought  in  said  court,  in  an  action  for  debt  for  selling  liquor 
without  license,  numbered  29,  entitled,  "The  Village  of 
Chapin  v.  Patrick  ifurpliy,"  and  the  same  came  up  for  trial, 
and  judgment  was  rendered  for  the  defendant,  and  judg- 
ment was  rendered  by  said  court,  in  said  cause,  against  the 
said  plaintiff  for  the  costs  of  said  suit,  as  will  appear  by  the 
record  of  the  same. 

That  the  costs  of  said  suit  were  taxed  as  follows,  to  wit : 
Fees  due  the  circuit  clerk,  ^42.55;  fees  due  to  the  sheriflF  of 
Morgan  County,  $223. 9p;  and  fees  due  witnesses  in  said 
cause,  $*>25.G0;  making  a  total  of  §520.05,  costs  due  and 
unpaid. 

That  these  costs  will  appear  charged  up  against  said 
plaintiff  in  fee  book  number  23,  at  pages  174  and  175,  of 
Siiid  clerk's  office. 

Your  petitioner  would  further  show  unto  your  honor  that 
the  said  village  of  Chapin  has  neglected  and  refused  to  pay 
said  costs  to  the  parties  entitled  thereto,  though  the  same 
has  frequently  been  diMuanded  of  the  proi)er  offi'cers  of  said 
village,  and  that  several  notices  to  pay  said  costs  have  since 
been  sent  to  the  president  and  clerk  of  said  village,  calling 
their  attention  to  said  costs  and  demanding  payment  thereof, 
to  which  notices  no  attention  has  been  paid  by  the  oflBcers  of 
said  village  who  gave  notice  that  they  refuse  payment  of  the 
same,  and  your  petitioner  is  without  remedy  in  the  premises 
to  enforce  the  payment  of  said  costs  except  by  this  petition 
for  a  mandamus. 
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^Yherefo^e,  your  petitioner  prays  your  honor  to  grant  a 
writ  of  mandamus  under  the  seal  of  this  court,  directed  to 
the  said  yillage  of  Chapin,  commanding  said  village  to  pay 
said  $529.05,  the  costs  due  in  said  cause,  to  the  clerk  of  this 
court,  the  same  to  be  by  him  disbursed  to  the  various  par- 
ties entitled  thereto,  and  commanding  said  village,  if  there 
be  not  sufficient  funds  in  the  treasury  to  meet  this  demand, 
to  proceed  at  once  to  raise  and  collect  a  sufficient  amount 
for  that  purpose  by  the  legal  means  within  its  power,  and 
for  such  other  and  further  relief  in  the  premises  as  to  your 
honor  shall  seem  meet,  and  that  to  justice  and  equity  may 
appertain,  and  thus  your  petitioner  will  ever  pray,  etc." 

The  court  sustained  a  demurrer  to  the  petition  and  en- 
tered judgment  accordingly,  from  which  an  appeal  has  been 
prosecuted  to  this  court. 

Appellant's  Brief. 

The  petition,  on  its  face,  shows  sufficient  ground  for  the 
writ,  and  the  court  erred  in  sustaining  a  demurrer  thereto. 
The  demurrer  was  a  general  one,  and  was  to  the  cause  of 
action,  as  set  out,  and  not  to  the  form  of  the  petition. 

That  this  is  the  proper  remedy,  and  that  the  petition  con- 
tained all  that  was  necessary,  we  cite  Cairo  v.  Everett,  107 
111.  75;  City  of  Ottawa  v.  The  People,  48  111.  234;  City  of 
Olney  v.  Harvey,  50  111.  453;  Peoria  County  v.  Gordon,  82 
lU.  435. 

Chas.  a.  Barnes,  attorney  for  appellant. 

Appellee's  Brief. 

The  appellant  has  invoked  the  power  of  the  State  in  a  case 
in  which  he  has  no  rights,  except  it  clearly  appears  from  the 
records  and  pleadings  in  the  case.  People  v.  C.  &  A.  E.  R., 
55  111.  95;  People  v.  Glann,  70111.  232;  People  v.  Lieb,  85  111. 
484;  People  v.  Crotty,  93  111.  180;  People  v.  Dulaney,  96  111. 
503;  Comm'rs  of  Highways,  etc.,  v.  People,  99  111.  587; 
People  V.  Johnson,  100  111.  537;  Tillage  of  Hyde  Park  v. 
Thatcher,  13  Brad.  613. 
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In  the  case  last  cited,  it  is  held  petitioner  must  show  a  clear 
riglit  to  have  the  act  done,  and  in  addition,  that  the  corpo- 
ration has  the  power  to  do  tlie  act,  and  that  it  is  its  duty  to 
do  the  act  in  the  manner  sought. 

The  judgment  for  costs  as  appears  from  the  record  was, 
no  doubt,  entered  by  the  clerk  pro  fornia  and  without  any 
oixler  from  the  judge.  But  be  that  as  it  may,  in  the  case  at 
bar  the  court  Avas  asked  to  issue  a  viandavius  compelling  the 
town  board  to  do  an  act  that  the  statutes  expressly  provide 
shall  bo  discretionary  with  them.  This  a  court  will  never 
do.    County  of  St.  Clair  v.  People,  85  111.  396. 

Morrison  &  Wiiitlock,  attorneys  for  appellee.     \ 

Opinion  of  the  Court,  the  Hon,  George  W.   Wall,  Judge, 

It  is  provided  by  the  latter  clause  of  Sec.  40,  Ch.  53, 
R.  S.,  that  "  in  all  criminal  cases,  where  the  fees  can  not  be 
collected  of  the  party  convicted,  or  where  the  prosecution 
fails,  the  county  board  may,  in  its  discretion,  direct  that  the 
cost  of  the  prosecution,  or  so  much  thereof  as  shall  seem 
just  and  equitable,  shall  be  paid  out  of  the  county  treasury, 
provided  that  the  costs  in  criminal  and  q^iicbsi  criminal  pros- 
ecutions for  the  violation  of  an  ordinance  of  an  incorpo- 
rated city  or  town,  where  the  provisions  of  the  charters  of 
such  towns  or  cities  do  not  prohibit  the  payment  of  such 
costs,  may  be  paid  by  such  city  or  town,  in  the  discretion  of 
the  city  council  or  board  of  trustees  of  such  incorporated 
cities  or  towns." 

It  is  suggested  this  provision  is  not  valid,  because  the  sub- 
ject-matter thereof  is  not  embraced  in  the  title  of  the  act. 
No  argument  is  presented  in  support  of  the  suggestion.  If 
there  were  really  a  question  as  to  the  constitutionality  of 
the  enactment,  we  should  dismiss  the  appeal  for  want  of 
jurisdiction. 

As  was  said  in  St.  Louis  Transfer  Co.  v.  Canty,  103  111. 
423,  there  must  be  something  more  than  the  mere  suggestion 
that  a  constitutional  question  is  involved. 

It  must  appear  that  there  is  substantial  ground  for  such 
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a  question;  otherwise,  every  case  which  depends  upon  the 
statutes  might  be  dismissed  from  this  court  upon  such  sug- 
gestion. So  also  of  the  suggestion  that  Section^iO  has  been 
impliedly  repealed  by  the  latter  expression  of  the  legisla- 
tive will,  in  S333.  8  and  17,  Ch.  33.  These  sections  were  in 
the  Revised  Statutes  of  1815,  Sees.  4  and  14,  Ch,  26, 
and  were  merely  re-enacted  in  the  revision  of  1874.  They 
clearly  do  not  repeal  directly,  Qr  by  implication,  the  pro- 
visions of  said  Sec,  40,  but  all  these  are  to  be  considered 
and  construed  together. 

In  Town  of  Nokomis  v.  Harkey,  31  111.  App.  107,  it  was 
held  that  in  a  prosecution  under  the  town  ordinance,  begun 
before  a  justice  of  the  peace,  and  removed,  by  appeal,  to 
the  Circuit  Court,  the  town  was  not  liable  for  cost. 

While  the  section  referred  to  relates  whoUv  to  the  fees 
of  justices  of  the  peace  and  police  magistrates,  so  far  as  it 
fixes  a  scale  of  charges,  yet  it  also  contains  a  provision  as  to 
the  fees  of  constables,  jurors  and  witnesses  in  criminal  cases, 
and  then  follows  the  clause  above  quoted.  Counsel  insist 
that  this  clause  with  its  proviso  rekites  only  to  proceedings 
before  justices  of  the  peace,  or  originating  there  and  re- 
moved by  appeal  to  courts  of  record,  and  that  it  can  not  be 
applied  to  original  suits  brought  in  courts  of  record.  It  is 
also  urged  that  by  the  statute  relating  to  costs,  as  the  same  is 
to  be  construed  under  Div.  5,  Sec.  1,  Ch.  131,  a  municipality 
suing  to  recover  for  a  violation  of  its  ordinances  should  be 
held  for  costs  the  same  as  any  other  plaintiff  who  may  fail 
to  recover.  And  it  is  argued  that,  while  by  section  17  of 
the  costs  act,  the  people,  the  governor  and  the  county  are 
exempt  from  liability  for  cost,  there  is  no  such  exemption 
provided  for  municipal  corporations  when  seeking  to  en- 
force their  ordinances. 

Laws  are  to  be  construed  according  to  their  spirit,  and 
not  alwavs  accordin<2r  to  their  mere  letter.  The  taxation  of 
costs  and  recovery  therefor  depend  upon  the  statute. 

It  is,  of  course,  conceded  that  the  sovereign  power  is  not 
chargeable  with  costs,  or  liable  to  advance  costs  in  order  to 
obtain   writs  and  service  thereof.    The  city  or  town  is  a 
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mere  agency  of  tlie  lei^islature  for  the  purpose  of  enforcin* 
local  government,  and  is  invested  with  power  to  enact  and 
enforce  ordinances  on  a  great  variety  of  subjects,  thereby 
relieving  the  State  from  considerable  burdens  in  respect  to 
such  matters.  When  the  city  or  town  is  suing  to  enforce 
its  ordinance,  it  is  performing  a  public  function  just  as  the 
State  is  when  prosecuting  by  indictment  or  information. 

Now,  considering  all  the  secticms  referred  to,  and  the 
nature  of  the  prosecution  by  a  city  or  town,  it  is,  to  say  the 
least,  a  matter  of  grave  doubt  whether  it  was  intended  by 
section  44)  to  provide  only  for  cases  arising  before  justices 
of  the  peace. 

The  spirit  and  policy  of  the  law  would  seem  to  include 
all  *' criminal  and  qua^i  criminal  prosecutions  for  the  viola- 
tion of  onlinances,''  as  well  those  originally  brought  in 
courts  of  record,  as  those  originating  in  the  lower  courts. 

Again,  the  petition  seeks  to  require  the  village  to  pay  to 
the  n^latoi^all  the  costs  of  the  case. 

While  he  has  no  intei'cst  in  any  except  as  to  the  amount 
due  for  his  fees,  he  asks  that  the  amount  due  the  sherifif  and 
the  witnesses  l)e  also  paid  to  him.  lie  has  no  right  to  ask 
that  anything  l)eyond  his  fees  should  be  paid  to  him.  The 
village,  if  l)Ound  to  pay,  would  certainly  have  the  right  to 
pay  directly  to  ])arties  to  whom  the  money  belongs. 

The  rule  is  familiaj  that  in  mandamus  proceedings  the 
relator  must  show  a  clear  legal  right  to  the  relief  prayed. 

AVe  are  inclined  to  think  the  demurrer  to  the  petition 
was  properly  sustained,  and  the  judgment  of  the  Circuit 
Court  will  therefore  be  affirmed. 


State  National  Bank  v.  Butler,  Surviving  Partner,  etc. 

1.  Pdrinerali  ip — When  it  Ejrists. — Sharing  of  Losses  and  Profits.^The 
fact  of  sharing  of  loest^  and  i)rofitB,  spoken  of  in  tlie  books,  is  an  impor- 
tant,if  not  a  controlling,  test  in  determining  whetlier  a  partnership  exists; 
but  it  is  not  infallible;  it  is  subject  to  qualifications.    (1)  It  must  be  a  shar- 
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ing  in  the  profits,  as  distinguished  from  merely  making  the  profits  the 
measure  of  compensation  for  services,  or  for  the  use  of  property,  or 
money  in  the  business.  (2)  Tliere  must  not  only  be  a  sharing  in  the 
profits,  but  it  must  be  done  as  a  principal,  and  not  merely  as  an  employe, 
or  as  interest  on  a  loan  of  money  or  for  the  use  of  property. 

2.  Partnership — Existence  o/,  etc— Losses  and  Profits. — The  principle 
to  be  collected  from  the  authorities  appears  to  be  that  a  partnership,  even 
as  to  third  parties,  is  not  constituted  by  the  mere  fact  of  t%vo  or  more  per- 
sons participating  or  being  interested  in  the  profits  of  a  business,  but  that 
the  existence  of  apartnersliip  implies  also  the  existence  of  such  a  relation 
between  the  parties,  as  that  each  of  them  is  a  principal,  and  each  an 
agent  of  the  other. 

Meniorandam.— Action  against  surviving  partner.  Appeal  from  judg- 
ment for  the  defendant,  rendered  by  the  Circuit  Court  of  Sangamon 
County;  the  Hon,  James  A.  Creighton,  Circuit  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  A.  D.  1892,  and  afilrmed.  Opinion 
filed  March  6,  1893. 

AppELLAin^'s  Brief. 

In  the  leading  work  on  the  subject  of  partnership  these 
propositions  are  stated :  "  Tenants  in  common,  or  joint  ten- 
ants of  a  mine  or  quarry,  may  or  may  not  be  partners,  and 
the  mine  or  quarry  itself  may  or  may  not  be  a  part  of  the 
common  stock.  But  it  is  highly  inconvenient,  if  not  alto- 
gether impossible,  for  co-owners  of  a  mine  or  quarry  to 
work  it  themselves  without  becoming  partners,  at  least  in 
the  profits  of  the  mine;  and  persons  who  work  a  mine  or 
quarry  in  common  are  regarded  rather  as  partners  in  trade 
than  as  mere  tenants  in  common  of  land.  The  co-ownei's  of 
mines  may  be  partners,  not  only  in  the  profits,  but  also  in 
the  mine  itself.  The  co-owners  are  then  partners  to  all 
intents  and  purposes  and  their  mutual  rights  and  obliga- 
tions are  determined  by  the  law  of  partnership  as  distinct 
from  the  law  of  co-ownership."  1  Lindley  on  Partnership, 
55;  Fougner  v.  Bank,  30  N.  E.  Eep.s442.  See  also  Winds  v. 
Davenport  (N.  J.),  7  Atl.  Rep.  295;  Morse  v.  Eichmond,  97 
111.  303;  Meehanv.  Valentine,  145  U.  S.  622;  Phillips  v.  Nash^ 
47  Ga.  227;  Gardt  v.  Brown,  113  111.  480;  Fougner  v.  Bank^ 
30  N.  E.  Rep.  442;  17  Am.  &  Eng.  Enc.  Law,  829. 

"  Where  a  party  of  mature  years  and  sound  mind,  being 
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able  to  read  and  write,  without  any  imposition  or  artifice  to 
throw  him  off  his  guanl,  deliberatelj^  signs  a  written  agree- 
ment without  informing  himself  as  to  the  nature  of  its  con- 
tents, he  will,  nevertheless,  be  bound;  for  in  such  case  the 
law  will  not  jK^rmit  him  to  allege,  as  a  matter  of  defense, 
his  ignorance  of  that  which  it  was  his  duty  to  knoAV,  partic- 
ularly wlu»re  the  means  of  infomiation  are  within  his 
imuKHliate  n^ucli,  and  he  neglects  to  avail  himself  of  them.'* 
Black  V.  liailway  Co.,  Ill  111.  358. 

John  Mavo  Palmer  and  Connolly  &  Mather,  attorneys 
for  appellant. 

Appellee's  Brief. 

The  law  giving  effect  to  the  intention  of  the  parties,  the 
instrument,  if  valid  at  all,  must  be  construed  and  held  as  a 
pledge. 

''  In  determining  this  question,  the  intention  of  the  parties 
must  be  considered.  Written  articles  of  co-partnei*ship  may 
'  be  so  expressive  as  to  leave  no  room  for  doubt.  So  far  as 
these  articles  of  agreement  are  concerned,  we  discover  noth- 
ing in  them  evidencing  an  intention  to  form  a  partnership.*' 
Smith  V.  Knight.  71  lU.  150;  Butler  v.  Merrick,  24  111. 
App.  (128. 

The  parties  to  the  instrument  having  treated  it  as  import- 
ing a  i)urpose  diffenmt  from  a  partnership,  the  law  will  not 
•  allow  it  to  be  construed  as  meaning  a  partnership.  Lunn  v. 
Gage,  37  111.  10;  Garrison  v.  Xute,  87  111.  215;  Church  v. 
Brose,  104  111.  20(5;  People  v.  Murphy,  119  111.  159. 

Whatever  puts  a  party  upon  inquiry,  amounts,  in  judg- 
ment of  law,  to  notice  of  all  facts  which  might  be  learned 
by  due  and  diligent  prosecution  of  the  inquiry.  Ins.  Co.  v. 
Ford,  89  111.  2:>2;  Lumbard  v.  Abbey,  73  111.  178;  R.  R.  Co. 
v.  Kennedy,  70  111.  250;  Shepardson  v.  Stevens,  71  111.  C4G; 
Ilussell  V.  Hanson,  76  111.  167. 

It  is  denied  that  the  division  of  the  profits  and  losses  of  a 
business  between  the  parties  to  it  necessarily  constitutes 
them  partners.     Again,  such  division  is  incident  to  the  joint 
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adventures  of  tenants  in  common  as  well  as  to  the  advent- 
ures of  persons  as  partners.  Niehoff  v.  Dudley,  40  111.  406; 
Dwinel  v.  Stone,  30  Me.  384;  Donnell  v.  Harshe,  67  Mo.  170; 
Eice  V.  Austin,  17  Mass.  197;  McGregor  v.  Parsons,  41  111. 
App.  571;  Donnan  v.  Gross,  3  Brad.  409;  Smith  v.  Knight, 
71  111.  148;  Parker  v.  Fergus,  43  111.  437;  Hefner  v.  Palmer, 
67  111.  161,  Am.  &  Eng.  Enc,  Vol.  17,  p.  882. 

"  A  contract  for  partnership,  perhaps  more  •  than  any 
other,  must  be  entered  into  deliberately,  understandingly, 
fairly,  and  without  deception,  or  undue  or  wrongful  influ- 
ence." Hynes  v.  Stewart,  10  B.  Mon.  (Ky.)  429;  Howell  v. 
Harvey,  5  Ark.  270;  Fogg  v.  Johnston,  27  Ala.  432;  Parsons 
on  Part.,  13. 

This  suit  is  against  appellant  as  surviving  partner^  etc., 
and  a  recovery  can  only  be  had  upon  and  according  to  the 
allegation.  Tenants  in  common,  though  acting  jointly  with 
respect  to  the  subject-matter  of  ownership,  are  not  partners, 
and  proof  of  such  joint  action  is  not  sufficient  to  establish 
a  partnership,  or  to  sustain  this  action.  Dwinel  v.  Stone, 
30  Me.  384. 

A  joint  interest  and  enterprise  do  not  necessarily  consti- 
tute a  partnership.  Morton  v.  Gateley,  1  Scam.  211;  Blue 
V.  Leathers,  15  111.  31. 

Finally,  it  is  insisted,  in  view  of  all  the  facts  in  evidence 
leading  to,  attending  and  following  the  execution  of  the  in- 
strument, that  it  is  absolutely  void  for  fraud.  Kenner  v. 
Harding,  85  111.  264;  Witherwax  v.  Riddle,  121  111.  140. 

J.  A.  McClebnand  and  Gross  &  Broadwell,  attornevs 
for  appellee. 

Opinion  of  the  Oottet,  the  Hon,  George  W,  Wall^  Judge, 
Appellant  brought  suit  against  the  appellee,  as  the  sur_ 
viving  partner  of  Speed  Butler,  deceased.  The  written 
agreement  between  the  parties,  which  appellant  insisted 
created  a  partnership,  was  before  us  in  the  case  of  Butler  v. 
Merrick,  24  111.  App.  628. 
We  there  held  that  as  between  the  parties  to  it  the  in- 
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strument  did  not  create  a  partnership,  and  that  there  was 
nothing  in  the  facts  to  justify  the  conclusion  that  third  per- 
sons might  treat  them  as  partners.  In  that  case,  the  plaint- 
iff did  not  know  of  the  existence  of  this  writing. 

In  this  case,  the  plaintiff  did  know  of  it,  and  reaching  the 
conclusion  that  it  sustained  the  statement  previously  made 
by  Sj)ecMl  Butler,  that  the  a])pellee  was  his  partner,  advanced 
money  on  the  note  in  evidence,  signed  Sj)ced  Butler  &  Co. 

AVe  have  carefull}"  read  the  very  able  and  ingenious  argu- 
met  of  counsel  for  the  bank,  urging  us  to  reconsider  the 
conclusion  reached  in  the  Merrick  case. 

After  a  thorough  re-examination,  we  are  entirely  satisfied 
Avith  that  conclusion,  and  we  see  no  occasion  to  recede  from 
it.  Tlie  question  now  is,  whether  the  appellee  can.  be  held  as 
a  partner  by  the  bank,  on  the  facts  as  disclosed  in  this  case. 
The  same  proof  is  here  that  was  in  the  Merrick  case,  as  to 
the  manner  of  the  execution  of  the  instrument,  the  object  of 
it  as  understood  by  appellee,  and  her  misunderstanding  as  to 
its  contents.  It  appears  that  Speed  Butler  kept  his  account 
with  the  appellant  bank,  and  desiring  to  borrow  money 
there,  represented  to  the  cashier  that  the  appellee  was  his 
partner  in  the  business,  that  the  agreement  was  recorded, 
and  the  cashier,  while  the  matter  was  under  consideration, 
took  occasion  to  examine  the  record,  thus  ascertaining  the 
terms  of  the  agreement. 

Was  he  justified  in  the  conclusion  that  it  created  a  part- 
nership ? 

The  primary  object  of  the  agreement  was  to  transfer  a 
one-fourth  interest  in  certain  coal  mining  property  from  Sj)eed 
Butler,  as  trustee,  to  the  appellee,  as  trustee,  for  the  stated 
price  of  §13,000,  subject  to  certain  conditions  and  limita- 
tions, among  which  were,  that  a  royalty  of  one  quarter  of  a 
cent  per  bushel  on  all  coal  taken  from  the  mines  was  to  be 
paid  to  Speed  Butler,  who  was  to  have  the  "entire  manage- 
ment and  control  of  all  matters  in  connection  with  the  mine," 
and  in  cas3  of  his  death,  his  executors,  administrators  or  trus- 
tees were  to  have  the  same  authority;  that  he  should  have 
the  right  to  buy  back  the  interest  sold  at  whatever  -price 
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might  be  offered  by  any  honafide  purchaser,  and  that  no  sale 
should  be  made  by  appellee  to  any  party  that  might  be  ob- 
jectionable to  him,  and  that  he  would  watch  and  protect  the 
interest  of  appellee,  in  the  same  manner  as  though  it  belonged 
to  himself.  It  was  also  provided,  that  at  the  end  of  each 
montli,  a  full  and  satisfactory  statement  should  be  made, 
and  the  profits  and  losses  shared  in  proportion  to  the  inter- 
ests, one-fourth  to  appellee,  and  three-fourths  for  Speed 
Butler. 

It  is  this  provision  for  sharing  losses  and  profits  that  is 
relied  upon  as  establishing  the  partnership  relation.  This 
is  often  spoken  of  in  the  books  as  an  important,  if  not  a  con- 
trolling test,  but  it  is  not  infallible.  There  are  certain 
qualifications.  In  the  case  of  Fougner  v.  First  Xat.  Bank,  141 
111.  124,  cited  by  counsel  for  appellant,  the  court,  speaking 
of  this  test,  remarks  as  follows : 

"  That,  however,  is  subject  to  the  qualification  that  it 
must  be  a  sharing  in  the  profits  as  distinguished  from  merely 
making  the  profits  the  measure  of  compensation  for  services, 
or  for  the  use  of  property  or  money  in  the  business. 

"  Tlie  test  of  receiving  profits  is  also  subject  to  the  further 
qualification  that  there  must  not  only  be  a  sharing  in  the 
pi'ofits,  but  it  must  be  done  as  a  principal  and  not  merely  as 
an  employe,  or  as  interest  on  a  loan  of  money,  or  for  the  use 
of  property.  This  last  qualification  is  founded  on  the  case 
of  Cox  V.  ilickman,  8  H.  L.  268. 

"  In  Ilolman  v.  Hammond,  L.  E.  TExch.  218,  it  is  said  the 
import  of  opinions  delivered  in  the  House  of  Lords  in  that 
case  is  correctly  summarized  by  O'Brien,  J.,  in  Shaw  v.  Gait, 
16  C.  L.  375,  thus :  The  principle  to  be  collected  from 
them  '  appears  to  be  that  a  partnership  existing  even  as  to 
third  parties  is  not  constituted  by  the  mere  fact  of  two  or 
more  persons  participating  or  being  interested  in  the  net 
profits  of  a  business,  but  that  the  existence  of  such  partner- 
ship implies  also  the  existence  of  such  a  relation  between 
such  persons  as  that  each  of  them  is  a  principal  and  each  an 
affent  of  the  other." 

Then  follows  a  quotation  to  the  same  effect  from  the  opin- 
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ion  of  Lord  Cranworth,  in  Cox  v.  Ilickraan,  in  which  he 
Kiys :  "  But  the  real  ground  of  liability  is  that  the  trade 
hivl  been  carried  on  by  persons  acting  in  his  behalf.  It  is 
not  strictly  correct  to  say  that  his  right  to  share  in  the 
profits  makes  hira  liable  to  the  debts  of  the  trade.  The  cor- 
rect mode  of  stating  the  proposition  is  to  say  that  the  same 
thing  which  entitles  him  to  the  one  makes  him  liable  to  the 
other,  namely,  the  fact  that  the  trade  has  been  carrie<l  on  in 
his  behalf;  i,  e,,  that  he  stood  in  the  relation  of  principal 
toward  the  persons  acting  ostensibly  as  traders,  by  whom 
the  lial)ilities  have  been  incurred  and  under  whose  manage- 
ment the  profits  have  been  made."     The  court  add  : 

"  In  the  application  of  this  rule  many  decisions  are  to  be 
found  by  courts  of  last  resort  in  this  country,  to  the  effect 
that,  notwithstanding  a  party  may  contract  to  receive  a  part 
of  the  profits  of  a  business,  he  can  not  be  held  liable  as  a 
partner.  On  the  other  hand,  many  others — sometimes  by 
the  same  courts — hold  the  contrary.  These  cases  are  all 
reconcilable  on  the  distinction  that  in  the  first  class  of  cases 
there  was  a  mere  hiring  of  services,  property  or  money  to  be 
paid  for  out  of  the  profits  of  the  business  in  which  it  was 
engaged,  while  in  the  latter  there  was  a  proprietary  interest 
in  the  business.  In  other  words  the  distinction  drawn  by 
Judge  O'Brien,  supra,  will,  as  a  rule,  sufficiently  harmonize 
all  the  cases  to  which  our  attention  has  been  called." 

Reference  is  then  made  approvingly  to  Smith  v.  Knight, 
71  111.  148,  based  on  former  decisions,  holding  that  no  part- 
nership was  created  by  a  contract  to  receive  a  part  of  the 
profits  of  a  business  for  the  use  of  money  advanced  to  enable 
the  firm  to  which  it  was  furnished  to  carry  on  its  business, 
and  then  it  is  said  that  the  circumstances  which  most  clearly 
distinguished  the  a«:reement  in  the  case  then  in  hand  from 
those  which  had  been  held  to  create  only  the  relation  of 
employer  and  employe,  debtor  and  creditor,  or  the  mere  hir- 
ing of  property  to  be  used  in  business,  was  the  clause  giving 
Ferguson  (whose  denial  of  the  partnership  relation  raised 
the  issue  in  the  case),  "  general  charge  of  the  office,  finances, 
books,  correspondence,  accounts,  sales,  or  other  matters 
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connected  with  the  business."  Other  e^^pressions  in  the 
agreement  are  referred  to  as  tending  to  support  the  partner- 
ship theory. 

We  have  quoted  thus  from  this  opinion  because  it  seems 
to  be  greatly  relied  on  by  appellant  as  sustaining  the  con- 
tention that  the  agreement  now  under  consideration,  ex  vi 
tennifii,  created  a  partnership. 

As  it  is  above  expressed,  the  existence  of  a  partnership 
implies  such  a  relation  between  the  persons  as  that  each  of 
them  is  a  principal  and  each  an  agent  for  the  other.  In  the 
present  case  a  casual  reading  of  the  agreement  would  show 
that  there  was  no  such  relation  intended  between  these 
parties. 

First,  they  are  described  as  trustees,  which  negatives  the 
idea;  next,  the  entire  management  is  to  be  in  the  hands  of 
one  of  the  parties,  to  the  exclusion  of  the  otlier,  who  can 
not  interfere  in  any  way,  or  dispose  of  any  of  the  supposed 
partnership  effects;  and  still  further,  this  management  is  to 
pass,  in  case  of  death,  to  his  personal  representatives,  which 
also  negatives  a  central  doctrine  of  the  law  of  partnership. 

Furth^,  the  agreement  gives  him  a  right  to  buy  back,  in 
preference  to  any  other  purchaser,  and  he  stipulated  to  care 
for  the  interest  as  his  own. 

Still  further,  there  is  no  provision  requiring  appellee  to 
furnish  money  to  carry  on  the  business.        • 

It  was  impossible  to  conduct  the  operations  in  view  with- 
out considerable  capital.  This  agreement  relates  only  to 
the  mining  property  which  could  not  be  utilized  without 
money  to  pay  for  labor,  supplies,  freights,  etc. 

Another  significant  fact  was,  that  Mr.  Butler  was  to 
receive  a  royalty  of  one-fourth  of  a  cent  per  bushel  on  all 
coal  taken  from  the  mine;  not  on  three-fourths  merely,  but 
on  all;  "to  be  paid  before  anything  else  is  to  be  paid,  from 
the  proceeds  of  the  mine." 

Trained  business  men,  as  these  bank  officers  no  doubt  were, 
would  hardly  be  justified  in  supposing  that  by  this  agree- 
ment the  appellee  intended  to  make  Speed  Butler  her  agent, 
and  to  authorize  him  to  pledge  her  credit  to  any  extent  the 
business  of  mining  and  selling  coal  might  require. 
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A  very  natural  suggestion  would  have  been  that  some 
purpose  other  than  that  of  a  partnership,  was  in  the  minds 
of  the  parties,  and  the  question  would  have  been  what  that 
purpose  was.  Was  it  not  probably  to  secure  the  apix?llee 
for  money  advanced  by  her  and  which  S^^eed  Butler  needed 
to  carry  on  the  business  ? 

To  say  the  verv  least,  a  cautious  man  would  have  felt 
that  here  was  a  most  unusual  state  of  things  for  a  partner, 
ship,  involving  very  unequal  conditions  and  hazanls  for  the 
parti(»s;  that  it  was  doubtful  whetlier  such  wjis  the  intention, 
and  tliat  prudence  required  further  investigation.  Tlie 
apiM»llee  was  well  known  to  the  president  and  cashier  and 
resided  but  a  few  blocks  from  the  bank.  They  saw  her  fre- 
quentU'  and  might  easily  have  made  inquir}'^  of  her  as  to  her 
understanding  of  the  matter.  If  the  contract  was*  free  and 
clear  from  all  dou])t  and  if  it  plainly  made  the  signers 
partner's,  such  inquiry  would  of  course  have  been  unneces- 
sarv. 

We  can  not  so  regard  it,  and  are  of  the  opinion  that  when 
attentively  considered  it  fairly  excludes  the  idea  of  partner- 
shij)  in  tlie  legal  sense. 

But  if  it  is  merely  ambiguous  and  imcertain  then  the  bank 
was  put  upon  inquiry  and  must  be  charged  with  knowledge 
of  all  the  facts  such  inquiry  would  have  developed. 

The  case  wa»  tried  by  the  court,  a  jury  l^eing  waived,  and 
it  is  suggc^sted  in  the  brief  of  appellant  that  certain  proposi- 
tions of  law  avsked  on  behalf  of  appellant  should  have  been 
held.  Xo  argument  is  presented  in  support  of  the  sugges- 
tion and  we  would  therefore  be  justified  in  declining  to  ex- 
amine the  propositions.  The  first  asserts  that  the  contract 
was  duly  executed.  This,  as  between  the  parties  thereto, 
w^ould  depend  on  whether  the  appellee  understood  the  con- 
tents and  import  of  the  instrument  and  understandingly 
signed  it,  which  involves  a  question  of  fact,  and  assumes  a 
certain  conclusion  to  be  drawn  from  the  proof. 

The  second  assumes  that  the  parties  were  to  jointly  operaU 
the  mlnefi,  and  the  third,  that  Speed  Butler  was  to  manage 
the  business  for  himself  and/br  the  ajypdlee^  which,  though 
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true  in  a  certain  sense,  was  not  necessarily  so,  as  we  have 
attempted  to  show,  in  the  only  sense  that  is  important  to 
support  the  appellant's  theory,  that  is,  the  sense  of  a  part- 
nei*ship. 

The  fourth  and  fifth  clauses  assume  that  by  the  terms  of 
the  instrument  a  partnership  was  created,  or  if  they  do  not 
so  assume  they  are  without  force  or  point. 

It  is  not  suggested  that  the  court  erred  in  holding  propo- 
sitions of  law  asked  on  behalf  of  the  appellee. 

We  are  of  opinion  that  the  judgment  is  in  accordance 
with  the  merits  of  the  controversy  and  that  it  should  be 
affirmed. 


Scott  T.  Bibo  et  al.^  Partners  as  Bibo  &  Co. 

1.  Alteration  of  Instruments — Adoption,  etc. — It  was  conceded  that 
a  promissory  note  had  been  altered,  but  it  was  shown  that  the  maker, 
upon  an  examination  of  the  note  in  the  hands  of  the  plaintiff,  while 
claiming  that  it  had  been  altered,  unconditionally  promised  to  pay  it; 
held,  that  this  was  an  adoption  of  the  note  as  it  then  appeared,  and  by 
which  the  maker  was  bound. 

Memorandum. — ^Action  on  promissory  notes.  Appeal  from  a  judg- 
ment for  plaintiff ,  rendered  by  the  Circuit  Court  of  Edgar  County;  the 
Hon.  Francis  M.  Wright,  Circuit  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  A.  D.  1892,  and  affirmed.  Opinion  filed  March 
6,  1893. 

Appellant's  Statement  of  the  Case. 

Assumpsit,  brought  upon  two  promissory  notes  executed 
by  Josephus  Scott,  the  appellant,  at  Chrisman,  Illinois,  on 
the  8th  day  of  September,  1891,  for  the  sums  of  $5,000  and 
$1,650,  respectively,  due  on  or  before  six  months  after  date, 
and  payable  to  the  order  of  Standif ord  Brothers,  bankers,  of 
Chrisman.  Soon  after  the  execution  of  the  notes  Standif  ord 
Brothers  assigned  them  to  Bibo  &  Co.,  the  appellees;  after 
-Nvhich  the  Standiford  Brothers  failed  and  left  the  country. 

Vol.  XL VI II  13 
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The  defense  is  that  the  notes  were  materially  altered  by 
Standiford  Brothers  without  the  consent  of  ap]>ellant;  by 
reason  thereof,  appellant  is  discharged  from  all  liability 
thereon. 

Appellant's  rBRiEF. 

A  contract  declared  ui)on  should  be  correctly  stated.  If 
the  evidence  ditfers  from  the  statement,  it  is  a  variance  that 
requires  it  to  be  rejected,  and  the  party  must  fail  in  sustain- 
ing his  allegaticm.     Crittenden  v.  French,  21  111.  59S. 

Whether  an  alteration  of  an  instrument  is  material  is  a 
question  of  law  for  the  court,  and  should  not  be  submitted 
to  the  jury.  Milliken  v.  Marlinet  al.,  66  111.  13.  The  law 
does  not  permit  the  payee  of  a  note  to  change  its  terms  and 
conditions  without  the  assent  of  the  maker,  even  if  the  alter- 
ation is  in  his  favor,  or  to  correct  a  mistake.  Brown  v. 
StraAV,  2i>  Am.  Hep.  361);  Lamb  v.  Riine,  26  Am.  Eep.  163; 
State  Savings  Bank  v.  Shaffer,  31  Am.  Rep.  394.  The  notes 
sued  on  never  become  operative  as  a  promise  on  the  part  of 
api)ollant.  Portage  Company  Branch  Bank  v.  Lane,  8  O. 
S.  406. 

On  the  production  of  an  instrument  in  court,  if  it  appears 
to  have  been  altered,  it  is  incumbent  on  the  party  offering 
it  in  evidence  to  explain  this  appearance.  Gillett  v.  Sweat, 
1  Gil.  475;  Walters  v.  Short,  5  Gil.  252;  Ilodgo  v.  Gilman 
et  al.,  20  111.  437;  Montag  v.  Linn,  23  111.  551. 

UobertL.  McKinlat,  attorney  for  appellant. 

Appellees'  Brief. 

Wliere  the  maker  of  a  note,  after  full  knowledge  of  an 
alteration  of  the  same,  distinctly  and  unconditionally  prom- 
ises to  pay  it,  he  adopts  the  note  as  his  own  and  ^vill  be 
bound  to  pay  it.  Goodspeed  v.  Cutler,  75  111.  534,  2  Pars. 
No.  565,  %m. 

H.  S.  Tanxer,  Joseph  E.  Dyas  and  H.  Van  Sellar,  attor- 
neys for  api>ellees. 
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Opinion  of  the  Court,  the  lion,  George  W,  PleasanU^ 
Judge, 

Assumpsit  on  two  promissory  notes  of  appellant  for 
$5,000  and  $1,650,  respectively,  dated  September  8,  1^01, 
payable  six  months  from  date,  to  the  order  of  Standiford 
Brothers,  and  by  them  assigned  to  appellees  for  value,  and 
before  maturity,  being  two  of  the  notes  involved  in  the 
case  of  Scott  v.  Gilkey,  decided  at  this  term.  They  pur- 
ported to  bear  interest  at  five  per  cent  "after  due,"  and  the 
defense  on  the  merits  was,  that  when  delivered  by  appel- 
lant they  bore  interest  "from  dite,"  and  that  afterward, 
and  without  his  knowledge  or  consent,  the  change  was  made 
from  date  to  due.  The  technical  objection  of  a  variance  in 
description  of  the  notes  as  declared  on  and  produced  in 
evidence  from  those  really  made  and  delivered,  Avas  also 
urged. 

Aside  from  the  questions  whether  they  were  in  fact 
altered,  and  whether  the  alteration,  if  made,  was  material, 
we  think  it  was  proved  by  a  pre])onderance  of  the  evidence 
that  defendant,  upon  examination  of  the  notes  in  the  hands 
of  plaintiffs,  while  claiming  that  they  had  been  altered,  un- 
conditionally promised  to  i)ay  them.  This  was  an  adoption 
of  the  notes  as  they  then  appeared,  by  which  he  was  thence- 
forth bound.  The  case  of  Goodspeed  v.  Cutler,  75  111.  534:, 
is  so  like  this  as  to  be  conclusive,  and  the  judgment  on  the 
verdict  for  plaintiff  will  therefore  be  affirmed. 


Ransom  v.  Duckett. 


1.  Agency — Pt*oof  of  its  Exiatence — Ratification. — The  existence  of  an 
agency  can  not  be  proved  by  the  admissions  and  statements  of  the.sui>- 
posed  agent,  when  not  made  while  engaged  in  p<'rforming  the  businerfs 
of  the  agency,  nor  can  a  ratification  by  the  principal  of  the  act3  of  an 
agent,  be  established  by  the  dcHilaration  of  the  agent. 

2.  Agency — Ita  E.cistenceand  Rdtification. — Adniifision  of  an  Agent ^ 
etc. — An  admission  of  a  principal  as  to  the  authority  of  a  person  to  act 
for  him  as  his  agent,  or  that  he  ratified  or  adoi)ted  tlie  acts  of  such  per- 
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son,  is  compotont  to  be  shown  in  evidence  against  the  principal  but:  the 
declarations  of  the  alleged  agent,  to  be  admissible  in  evidence  against  the 
principal,  must  have  been  made  while  he  was  engaged  in  transacting  and 
performing  the  business  of  the  agency,  as  a  verbal  act  of  the  agency 
itself. 

Memorandnm. — Action  for  damages.  Appeal  from  the  Circuit  Court 
of  Morgan  County;  the  Hon.  Cyrus  Epi.kr,  Cin^uit  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  A.  D.  1892,  and  reversed. 
Opinion  filed  Maich  6,  1893. 

The  opinion  of  the  court  states  the  case. 

Appellant's  Brief. 

When  one  of  two  innocent  parties  must  suffer  loss,  the 
one  whoso  negligence  caused  the  loss  must  suffer.  This 
doctrine  has  often  been  adjudicated  by  the  courts  of  this 
and  other  States.  Touching  the  fact  that  Duckett,  in  deal- 
ing with  Brownlow,  dealt  at  his  peril,  see  Payne  v.  Potter,  9 
Iowa,  549;  B^ach  v.  Van  lowatar,  1  Sandf.  (N.  Y.)  2'^o; 
Hunt  V.  Chapin,  6  Lans.  (N.  Y.)  139;  Morris  v.  Watson,  15 
Minn.  212;  Baxter  v.  Lamont,  60  III.  237;  Peabody  v. 
Hoard,  46  111.  242;  Cooley  v.  Willard  et  al.,  34  111.  QS. 

Morrison  &  Whitlock,  attorneys  for  appellant. 

Chas.  a.  Barnes  and  Owen  P.  Thompson,  attorneys  for  ap- 
pellee. 

Opinion  of  the  Court,  the  Han.  Carroll  C,  Boggs^  Judge. 

This  is  an  appeal  from  a  judgment  against  the  appellant 
upon  the  verdict  of  a  jury  in  the  sum  of  $250  damages,  said 
to  have  been  occasioned  by  his  refusal  to  accept  and  pay  for 
a  certain  lot  of  cattle,  alleged  to  have  been  sold  by  the  ap- 
pellee to  him. 

It  is  conceded  that  the  damages  awarded  were  excessive 
under  the  evidence,  and  the  appellee,  in  this  court,  entewid 
a  remittitur  of  $79,  for  the  purpose  of  curing  the  error  in 
that  respect.  The  appellant  denies  that  he  made  the  alleged 
contract. 

It  is  not  contended  that  he  personally  contracted  for  the 
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cattle,  but  that  one  Brownlow  was  authorized  to,  and  did, 
buy  them  as  his  agent.  The  appellant  testified,  upon  the 
trial,  that  Brownlow  had  no  authority  to  buy  the  cattle  for 
him,  and  Brownlow  testified  to  the  same  effect. 

The  appellee  sought  to  establish  the  agency  of  Brown- 
low by  proof  of  facts  and  circumstances  from  which  it  is 
insisted  a  general  agency  to  buy  cattle  ought  to  be  implied. 
There  had  been  no  previous  dealing  between  the  apipellee 
and  appellant  through  the  medium  of  the  alleged  agent, 
and  it  is  not  claimed  that  anv^thinor  occurred  between  the 
parties  hereto,  in  the  course  of  the  transaction  in  question, 
connecting  the  appellant  with  it.  It  is  clear  that  Brown- 
low contracted  for  the  cattle,  but  not  clear  that  he  assumed 
to  do  the  buying  for  the  appellant,  or  that  the  appellee 
understood,  at  the  time  the  contract  was  made,  that  the 
appellant  was  the  purchaser.  Brownlow  was  authorized  to 
buy  hogs  for  the  appellant,  and  at  the  time  of  the  alleged 
purchase  of  the  cattle,  did  buy  some  hogs  in  that  capacity 
from  the  appellee,  which  the  appellant  accepted  and  paid 
for. 

That  Brownlow  bought  a  lot  of  cattle  from  one  Smith  on 
one  occasion,  and  a  bull  from  one  Wallace  on  another  for 
appellant,  was  all  that  was  proven  in  support  of  the  existence 
of  an  alleged  general  agency  of  Brownlow  to  buy  cattle  for 
him. 

Brownlow  and  the  appellant  both  testified  that  these  pur- 
chases were  made  by  special  direction  and  authority  given 
in  each  instance  to  do  so. 

The  appellee,  over  the  objections  of  the  appellant,  was  per- 
mitted by  the  court  to  testify  that  Brownlow,  in  a  conversa- 
tion between  them  some  time  after  the  alleged  sale  of  the 
cattle,  told  him  (the  appellee)  that  he  (Brownlow)  wrote  to 
the  appellant  "  that  he  had  bought  the  appellee's  cattle," 
and  that  the  appellant  told  him  (Brownlow)  "  that  the  price 
paid  for  the  cattle  was  too  high  and  not  to  buy  any  more  at 
that  price."  All  will  recognize  the  value  and  importance  of 
such  evidence  to  the  appellee  and  its  damaging  effect  to  the 
defense  of  the  case. 
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It  amounted  to  an  admission  of  the  authority  of  Brown- 
low  to  buy  the  cattle  and  moreover  a  ratification  of  the  pur- 
chase. 

If  not  competent  it  was  clearly  so  prejudicial  to  the  appel- 
lant as  to  demand  a  reversal.  We  think  it  was  incompetent. 
Why  should  a  conversation  between  the  appellee  and  Brown- 
low  go  to  the  jury  as  evidence  against  Ransom  ?  Manifestly 
only  because  of  the  legal  identity  of  principal  and  agent. 
But  here  the  agency  was  denied,  and  the  existence  of  that 
relation  was  the  chief  matter  at  issue.  The  purpose  and 
intent  of  this  evidence  was  to  prove  that  Brownlow  had 
authority  to  act  for  Ransom  to  prove  the  agency. 

The  existence  of  an  agency  can  not  be  proved  by  the 
mere  admissions  and  statements  of  the  sup])osed  agent  when 
not  engaged  in  performing  the  business  of  the  agency. 
Proctor  V.  Tows  et  al,  115  111.  138. 

Kor  could  a  ratification  bv  Ransom  of  the  acts  of  Bro^vn- 
low  be  established  by  the  declarations  of  Brownlow.  This 
conversation  between  Brownlow  and  the  appellee  was,  as  to 
Ransom,  mere  hearsay. 

An  admission  of  Ransom  as  to  the  authority  of  Brow^nlow 
to  act  for  him,  or  that  he  ratified  and  adopted  the  act  of 
Brownlow,  is  competent  to  be  proven  in  e\idence  against  him; 
but  the  declarations  of  Brownlow,  to  be  admissible  in  evi- 
dence against  Riunsom,  must  have  been  made  while  he  was 
engaged  in  transacting  and  performing  the  business  of  the 
agency  as  a  verbal  act  of  agency.  1  Greenleaf  on  Evidence, 
Sec.  113 ;  C,  E.  &  Q.  R.  R.  Co.  v.  Lee,  60  111.  501. 

The  full  effect  of  this  improper  testimony  upon  the  minds 
of  the  jury  can  not  be  known.  Its  detrimental  influence 
can  not  be  doubted,  and  it  may  have  operated  to  deteniiine 
the  issue  against  the  appellant. 

The  judgment  must  therefore  be  reversed  and  the  cause 
remanded. 
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City  of  Petersburg  v.  Whitnack. 


The  City  of  Petersburg  v.  Whitnaek.  (,g^^ 

1.  Judgment  for  Costs  Against  a  Municipal  Corporation. — It  is  error 
to  render  a  judgment  again?t  a  municipal  corporation  for  costs. 

2.  Instructions — Intention  of  a  Person'  WJu>  Violates  an  Ordinance. — 
In  an  action  by  a  municipal  corporation  for  the  violation  of  an  ordinance 
against  knowingly  suffering  or  permitting  domestic  animals  to  graze 
on  the  public  streets,  the  court  modified  an  instruction  asked  by  the 
plaintiff,  so  as  to  make  it  necessary  to  show  that  the  defendant  intention- 
ally permitted  his  horse  to  graze  .on  tlie  street  and  gave  an  instruction  to 
the  same  effect  for  tlie  defendant.  It  was  held  error,  as  no  positive  or 
preconceived  intention  is  necessary.  A  mere  incidental  and  trifling  act 
of  grazing  would  not  be  sufficient,  as  if  a  horse  were  to  snatch  a  mouth- 
ful of  grass  when  led  along  the  street.  There  must  he  something  sub- 
stantial, but  it  is  not  necessary  to  show  a  design  or  intention. 

Memorandum. — Suit  for  violation  of  an  ordinance.  Appeal  frojn  a 
judgment  for  the  defendant,  and  against  the  appellant,  for  costs,  ren- 
dered by  the  Circuit  CoUrt  of  Menard  County;  the  Hon.  Cyrus  Epler, 
Circuit  Judge,  presidinoj.  Heard  in  this  court  at  the  November  term,  A. 
D.  1892.     Opinion  filed  March  «,  1890. 

Appellant's  Statement  of  the  Case. 

This  is  a  proceeding  by  the  city  of  Petersburg  against  the 
appellee,  to  recover  the  penalties  for  violations  of  a  certain 
ordinance,  which  declares  it  unlawful  for  any  horse,  or  other 
domestic  animal,  to  go  at  large  in  said  cit\%and  prescribing 
a  penalty  against  the  owner  or  possessor  of  any  such  animal, 
who  shall  knowingly  suif er  or  j^ermit  any  such  animal  to  go 
at  large,  or  who  shall  in  any  way  permit  any  such  animal 
to  graze  on  any  of  the  streets  or  alleys  of  said  city. 

A  trial  by  jury  was  had  in  the  Circuit  Court;  the  jury 
rendered  a  verdict  in  favor  of  appellee,  and  the  court  over- 
ruled appellant's  motion  to  set  aside  the  verdict,  and  for  a 
new  trial,  and  rendered  judgment  against  the  city  for  the 
costs  of  suit,. and  awarded  execution  therefor  against  the 
city. 

,  Appellant's  Brief. 

Upon  the  dismissal  of  a  prosecution  under  an  ordinance, 
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or  the  ac(iuittal  of  the  defendant,  it  is  error  to  render  judg- 
ment against  a  municipal  corporation  for  costs.  Town  of 
Nokomis  v.  Ilarkey,  31  App.  Ct.  107. 

It  is  error,  in  rendering  a  judgment  against  a  municipal 
corporation,  to  award  an  execution.  And  this  rule  applies 
with  full  force  where  an  execution  for  costs  is  awarded. 
City  of  Kinmundy  v.  Mahan,  72  111.  462;  Town  of  Odell  v. 
Scliroeder,  58  111.  353;  City  of  Chicago  v.  Ilalsey,  25  111.  595; 
City  of  Bloomington  v.  BrokaAv,  77  111.  194;  Village  of  Kan-: 
sas  V.  Juntgen,  84  111.  300;  City  of  Paris  v.  Cracraft,  85  111. 
294;  City  of  Macomb  v.  Twaddle,  4  Bradw.  254, 

F.  E.  Blane  and  N.  W.  Branson,  attorneys  for  appellant. 

Geo.  B.  Watkins,  attorney  for  appellee. 

Opinion  of  the  Court,  the  Hon.  Oeorge  W,  Wall.,  Judge. 

This  was  a  proceeding  begun  before  a  police  magistrate  by 
appellant  against  appellee,  on  complaint  for  a  violation  of  an 
ordinance  of  the  citv,  which  made  it  unlawful  for  domestic 
animals  named  to  run  at  large,  and  declared  the  herding  or 
staking  out  of  any  such  animal,  or  in  any  way  permitting  such 
animal,  whether  in  charge  of  any  person  or  not,  to  graze  on 
any  of  the  streets  or  alleys  of  said  city,  to  be  a  violation  of 
the  ordinance. 

The  case  was  removed  by  appeal  to  the  Circuit  Court, 
where  a  trial  by  jury  resulted  in  a  verdict  for  the  a])pellee, 
and  judgment  was  rendered. against  the  city  for  cost  and 
execution  was  awarded  therefor. 

It  was  error  to  render  judgment  against  the  city  for  costs. 
Town  of  Nokomis  v.  Ilarkey,  31  App.  Eep.  107. 

It  was  error  to  award  execution  against  the  citv.  Citv  of 
Chicago  V.  Ilalsey,  25  111.  595;  City  of  Kinmundy  v.  Mahan, 
72  III.  462;  City  of  Bloomington  v.  Brokaw,  77  lU.  194; 
Village  of  Kansas  v.  Juntgen,  84  111.  360. 

The  court  modified  one  of  the  instructions  asked  by  the 
city  so  as  to  make  it  necessary  to  show  that  the  defendant  in- 
tentionally permitted  his  horse  to  graze  on  the  street,  and 
gave  an  instruction  to  the  same  effect  asked  by  defendant. 
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In  view  of  the  evidence,  which  we  have  read  with  care,  we 
are  inclined  to  think  the  use  of  the  word  "  intentionally  "  was 
calculated  to  mislead  the  jury.  The  ordinance  is  violated 
when  grazing  on  the  street  is  permitted.  No  positive  or 
preconceived  intention  is  necessary.  Nor  would  a  mere  in- 
cidental and  trifling  act  of  grazing  be  sufficient,  as  if  a  horse 
were  to  snatch  a  mouthful  of  grass  when  led  along  the  street. 
There  must  be  something  substantial  and  it  must  be  per- 
mitted, but  it  is  not  necessary  to  show  design  or  intention; 
permission  is  enough.  As  the  case  must  be  again  tried,  wo 
have  thought  it  necessary  to  refer  to  this  point,  though  we 
do  not  care  to  discuss  the  evidence.  The  conduct  of  the 
juror  Levering  was  quite  reprehensible,  and  according  to 
the  authority  of  Jewsbury  v.  Sperry,  85  111.  56,  was  sufficient 
to  require  a  new  trial. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


INDEX. 


ABSTRACTS  AND  BRIEFS.    Failure  to  File,  41. 

ABSTRACT  OF  THE  RECORD. 

An  abstract  prepared  without  regard  to  the  rules  of  the  court, 
consisting  largely  of  mere  conclusions  of  counsel  as  to  the  substance 
and  effect  of  the  testimony  of  the  different  witnesses,  inters^^ersed 
with  arguments  as  to  its  weight,  and  confidential  side  remarks,  is 
improj>er.  For  instance,  the  testimony  of  a  witness  covering  eight 
pages  of  the  bill  of  exceptions,  is  abstracted  as  follows:  **It  is  not 
very  material,  except  to  show  that  Folger  (the  plaintiff  in  error) 
acted  in  good  faith,  and  that  he  paid  the  costs  and  damages  relative 
to  A  cow  replevied."    Folger  v.  Bishop,  526 

ACCOUNT  BOOKS. .  Arbitrary  Signs  in,  27. 

ACTION  FOR  INJURIES. 

Prexnous  Accidents — Evidence  of.  When  Competent. — ^Where,  upon 
the  trial  of  an  action  for  personal  injuries  resulting  from  the  de- 
fective construction  of  a  public  fountain,  evidence  of  other  acci- 
dents, without  proof  that  the  fountain  was  in  the  same  condition 
as  when  the  injuries  complained  of  were  received,  was  admitted, 
upon  assigning;  the  same  for  error,  it  was  held,  that  if  the  evidence 
of  previoas  accidents  was  admittsd  as  tending  to  show  tliat  the  con- 
dition of  the  fountain  was  dangerous,  it  would  be  necessary  to  show 
that  the  condition  of  the  fountain  at  the  time  of  such  accident  was 
substantially  the  same  as  when  the  accident  in  question  occurred; 
but  if  it  was  admitted  for  the  purpose  of  showing  that  the  city  had 
notice  of  the  defective  construction  of  the  fountain,  then  somewhat 
different  constructions  were  involved.  From  the  fact  that  acci- 
dents frequently  occurred,  the  city  would  be  presumed  to  know 
that  tliis  was  dangerous,  and  was  called  upon  to  obviate  the  diffi- 
culty and  remove  the  cause  of  the  trouble;  and  if  an  effort  were  made 
in  that  direction,  it  would  be  a  question  of  fact  for  the  jury,  under 
proper  instructions,  as  to  how  much  diligence  was  shown,  and  what 
was  thereby  accomplished.     City  of  Bloomington  v.  Legg,  459 

ACTION  FOR  MONEY  HAD  AND  RECEIVED.  ETC. 

An  action  for  money  had  and  received  under  the  common  counts, 
can  not  be  sustained  without  proof  that  the  defendant  received 
the  money  for  the  use  of  the  plaintiff,  and  that  a  formal  demand 
for  the  same  was  made  before  the  commencement  of  the  suit. 
Marsh  v.  Prentiss,  74 

(667) 
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ACTION  FOR  SLANDER. 

Slander  is  a  malicious  wrong,  and  an  action  for  it  has  as  legiti- 
mate a  standing  in  the  courts  as  any  other  action.    Colby  v.  McGee^ 

294 
ADULTERY.     Charge  of,  in  Slander,  294 

AGENCY. 

Burden  of  Proof. — In  a  controversy  between  parties  litigant 
as  to  wliethi  r  a  ptTson  was  tlie  agent  of  and  authorized  to  bind  the 
defendant,  the  burden  of  proof  is  upon  the  plaintiff.  Shinn  v. 
Mailteuff,  135 

Jtft  Kristence  and  Ratification — Admission  of  an  Agent,  etc, — An 
aduibvsion  of  a  princi[>al  as  to  the  authority  of  a  person  to  act  for 
him  as  his  agent,  or  tliat  he  ratifie<l  or  adopted  the  acts  of  such  per- 
son, is  coraijetent  to  be  shown  in  evidence  against  the  principiU;  but 
the  declarations  of  the  alleged  agent,  to  be  admissible  in  evidence 
against  the  principal,  must  have  been  made  while  he  was  engaged 
in  transacting  and  performing  the  business  of  the  agency,  as  a  ver- 
bal a(!t  of  the  agency  itself.    Ransom  v.  Duckett,  659 

Presumption. — The  presumption  of  agency  arising  from  the  fact 
that  the  defendant  owned  a  house  being  remodele<l,  and  had 
knowletlge  of  the  work  which  was  done  upon  it,  including  that 
done  by  the  plaintiff,  and  fumishe<l  a  part  of  the  money  to  pay  for 
such  remodeling,  is  a  presumption  of  fact,  and  may  be  rebutted. 
Shinn  v.  Matheny,  135 

Proof  of  its  Existence — Ratification. — The  existence  of  an  agency 
can  not  be  proved  by  the  admissions  and  statements  of  the  supposed 
agent,  when  not  made  while  engaged  in  performing  the  business  of 
the  agency,  nor  can  a  ratitication  by  the  principal  of  the  acts  of  an 
agent  be  established  by  the  declaration  of  the  agent.  Ransom  v. 
Ducketty  659 

Special  Agent. — An  agent  whose  authority  is  confined  to  a  single 
transaction  is  commonly  denominated  a  special  agent.  The  prin- 
cipal of  such  an  agent  is  bound,  only  so  far  as  his  acts  are  strictly  in 
accordance  with  the  authority  given  him,  and  parties  assuming  to 
deal  with  his  princiiml,  through  him,  must,  at  their  peril,  ascertain 
the  extent  of  his  authority,  and  in  controversies  regarding  it,  be 
prepared  to  establish  it  by  a  preponderance  of  the  evidence.  McAtee 
et  al.  V.  Perrine,  548 

ALTERATION  OF  INSTRUMENTS. 

Adoption,  etc. — It  was  conceded  that  a  promissory  note  had  been 
altered,  but  it  was  shown  that  the  maker,  upon  an  examination  of 
the  note  in  the  hands  of  the  plaintiff,  while  claiming  that  it  had 
been  altered,  unconditionally  promised  to  pay  it;  held^  that  this  was- 
an  adoption  of  the  note  as  it  then  appeared,  and  by  which  the 
maker  was  bound.    Scott  v.  Bibo,  657 

AMENDMENTS.     Judgment  at  Subsequent  Term  of  Court,  60. 

ANIMALS. 

Owners  of  Animals  Engaged  in  Common  Undertaking,  the  De- 
sign of  Which  is  to  Obtain  an  Award. — Where  the  owners  of  ani- 
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Dials  are  engaged  in  a  common  undertaking,  the  design  of  which 
is  to  secure  a  sum  of  money  offered  for  a  display  of  all  the  animals 
together,  they  will  not  be  classed  as  strangers  in  the  execution  of  the 
enterprise;  privity  with  each  othe4»,  and  a  direct  promise  to  pay  is 
not  necessary  to  enable  one  to  recover  from  another  money  received 
by  him  as  his  share  of  the  premium  money.   Dorsey  v.  Williams,  886 

ANOMALOUS  PLEAS. 

Anomalous  pleas,  or  pleas  not  pure,  rely  upon  matters  stated  in 
the  record,  and  upon  denials  and  negations  of  matters  of  fact  con- 
tained therein,  which,  if  true,  constitute  a  sufficient  defense  against 
further  proceedings  in  the  suit.    Pabner  v.  Woody  630 

APPEALS.    In  Drainage  Proceedings,  17;    Taken  by  a  Portion  of  the 
Parties f  145;  Waiver  of  Judgment  by  Taking,  203. 

AEBITRATORS. 

Misconduct. — Arbitrators  duly  chosen,  having  the  matter  in 
controversy  under  consideration,  appointed  a  time  and  place  to 
meet  and  hear  evidence,  etc.,  notified  the  parties,  but  did  not 
themselves  attend  at  said  time  and  place.  It  appeared  that  on  a 
day  prior  to  the  time  set,  one  of  the  arbitratora,  in  the  absence  of  the 
other,  and  in  the  absence  also  of  the  party  interested,  made  a  partial 
investigation  of  the  matter,  and  reported  what  information  he  had 
obtained  in  conversations  with  some  parties  having  knowledge  of 
the  matter,  and  his  conclusions,  to  his  co- arbitrator,  upon  which  an 
award  was  rendered.  In  a  suit  to  set  aside  the  award  it  was  lield  to 
be  the  imperative  duty  of  the  arbitrators  to  fix  a  time  and  place  for 
a  hearing,  to  give  the  parties  notice  thereof,  and  to  hear  them  in  the 
presence  of  each  other  and  of  all  the  arbitrators.  andnothavingMone 
so,  the  award  was  properly  declared  void  and  set  aside.  Citizens 
Insurance  Co.  of  Pittsburg  v.  Hamilton,  593 

Practice. — In  acquiring  information  and  knowledge  upon  which  a 
conclusion  is  to  be  based,  the  arbitrators  are  requu-ed  to  act  together. 
Citizens  Ins.  Co.  v.  Hamilton,  593 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

An  instrument  which,  in  terms,  assumes  to  assign  certain  choses 
in  action,  mentioned  therein,  to  a  person,  requiring  him  to  convert 
the  same  into  money,  and  to  apply  the  proceeds  to  certain  specified 
debts,  including  a  debt  due  to  such  person,  is  an  assignment  for  the 
benefit  of  creditors.    Leeper  v.  Oreensfelder  et  al.,  546 

ASSIGNMENT  OF  ERROR. 

An  appellant  can  not  assign  for  error,  a  matter  affecting  another, 
who  was  co-defendant  in  the  court  below,  and  as  to  whom  the  suit 
was  dismissed  and  who  did  not  appeal.    Lloyd  v.  Kelly,  554 

Abandonment. — Where  an  alleged  error  of  the  court  in  giving  an 
instruction  is  assigned  for  error,  but  no  specific  objection  to  such 
instruction  is  made  in  the  brief  of  the  party  complaining,  nor  any 
reference  to  such  instruction,  such  assignment  must  be  considered  as 
waived  or  abandoned.     City  of  Mattoon  v,  Bowles,  528 
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ASSIGNMENT  OF  ERROR.     Continued, 

By  larties  Xot  Joining  in  an  Appeal, — ^Where  a  party  to  a  judg- 
ment did  not  join  in  an  appeal,  but  afterward  entered  his  appear- 
ance in  the  Appellate  Court,  and  obtained  leave  to  assign  errors,  the 
errors  so  a«si<^ed  will  be  striAen  from  the  record  on  motion  of  the 
appellees.    St  L.  A  P.  R,R.  Co,  v.  Kerr,  496 

Who  May  Assign. — Under  section  70  of  the  Practice  Act,  where  a 
judgment  is  rendered  against  two  or  more  persons,  either  of  said  per- 
sons may  remove  the  suit  by  app(»al  or  writ  of  error  to  the  Appellate 
Court,  and  for  that  purix»e  are  permitted  to  use  the  names  of  all,  if 
necessary;  but  no  cost  can  be  taxinl  against  any  person  who  does  not 
join  in  tin*  appeal  or  writ  of  error,  the  manifest  object  of  this  pro- 
vision being  to  give  each  defendant  the  right  to  present  any  ]x)int 
aflfecting  liim,  which  he  may  desire  the  court  to  determine,  whether 
his  coKiefendants  are  content  with  the  judgment  or  not.  Parties  to 
the  judgment  who  do  not  join  in  the  appeal  or  writ  of  error,  will  not 
be  allowed  to  enter  their  ai)ix>ai-ance  in  the  Appellate  Court  for  the 
purpose  of  assigning  errora.    St,  L.  iSt  P.  H,  M,  Co,  v.  Kerr,         496 

ASSIGNMENT  OF  LEASF^S. 

Attornment. — All  leases,  except  leases  at  will,  may  be  assigned  if 
there  l)e  no  restriction  in  the  lea.se  itself,  and  the  assignee  of  the  lease 
is  granted,  by  Sec.  14,  Chap.  80,  R.  S.,  thci  same  remedies,  by  action 
or  otherwise,  for  the  non-perfoniiance  of  any  agi'eement  in  the  lease 
for  the  recoverv  of  rent  or  other  cause  of  forfeiture,  a.s  the  lessor 
might  have  had  while  owner  of  the  lease.  Attornment  is  unneces- 
sary to  vest  the  assignee  of  a  lease  with  the  full  rights  of  the  as- 
signor— the  original  lessor.     Hoidand  v.  White,  236 

ASSISTANCE.     Writ  of,  813. 

ASSOCIATIONS.     Homestead  and  Loan— Withdrawal  of  Stock. 

ASSUMPSIT.     For  Money  Had  and  Received,  74. 

ATTORNMENT.    Assignment  of  Lease,  237. 

ATTACHMENT. 

Garnishment  and  LiterpJeader — Non-resident  Litigants — Rights 
of  Domestic  Creditors. — The  plaintiff,  a  corporation,  under  the  laws 
of  Ohio,  sued  out  an  attachment  from  the  Hancock  Coimtv  Circuit 
Cburt,  against  the  defendants,  who  were  residents  of  Iowa,  and 
summoned  a  number  of  pei-sons  residing  in  Hancock  County,  as  gar- 
nishees, who  answered,  admitting  certain  suitls  due,  etc.  J.  F.  Smitli 
inton>'t^aded,  claiming  the  amounts  due  from  the  garnishees.  A 
demurrer  was  overruled  and  judgment  rendered  upon  the  plea  of 
interpleader.  It  appeared  from  the  plea  that  the  defendiint,  by 
iiisti-uments  in  writing,  duly  executetl,  acknowledged,  delivered  and 
recorded,  according  to  the  laws  of  Iowa,  had,  prior  to  suing  out  the 
r.ttnchment,  for  the  purjwseof  securing  certain  creditors,  transferred 
their  property,  including  the  debts  garnished,  to  Mr.  Smith,  and  that, 
before  the  vrrit  issued,  he  had  taken  possession  of  the  merchandise 
and  lM)oks  of  accounts,  and  notified  the  garnished  debtors  of  his 
rights  in  the  premises.     Ui)on  ai)peal,  it  was  held  that  the  laws  of 
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ATTACHMENT.     Continued, 

Iowa  governed  the  transaction,  so  that,  if  legal  there,  it  is  legal  in 
this  State,  unless  the  rights  of  domestic  creditora  are  unfavorably 
affected.     Consolidated  Tank  Line  Co,  v.  Collier  et  «/.,  529 

ATTORNEYS.    Fees  in  an  Action  Against  a  Railroad,  130;  Services  in 
Injunction  Suits,  183. 

ATTORNMENT. 

Dispensed  vnth, — The  enactment  of  Sec.  14,  Chap.  80,  R.  S.  {Starr 
&  Curtis,  1497),  dispenses  with  the  necessity  of  an  attornment,  and 
abrogates  the  rule  aimounced  in  Fisher  v.  Deering,  60  III.  114.  How- 
land  V.  White,  236 

AWARDS.     Owner  of  Animals  Contesting  for,  ^SQ. 

BANKING. 

Liability  to  Pay  Checks  of  Parties  Having  no  Funds  on  Deposit, 
— In  a  controversy  over  the  liability  of  a  bank  to  pay  the  check  of  a 
person  having  no  funds  on  deposit,  it  is  shown  that  the  relations 
existing  between,  and  the  couise  of  dealing  pursued  by  the  bank  and 
the  party  drawing  the  check,  were  not  merely  such  as  pertain  to  the 
business  of  banking,  but  were  sufficient  to  induce  a  |)erson  taking 
such  check  to  accept  it^  beheving  that  the  bank  was  liable  for  its  pay- 
ment; the  liability  of  the  bank  to  pay  the  check  becomes  a  question 
of  fact  for  a  jury  to  determine  under  all  the  facts  and  circumstances 
of  the  case.     Springfield  Marine  Bank  v.  Mitchell,  486 

Payment  of  Checks — xibsenee  of  Funds. — The  mere  fact  that 
checks  drawn  upon  a  bank  ux)on  previous  occasions,  when  the 
drawer  had  not  funds  on  deposit,  were  paid,  will  not  commit  the 
bank  to  the  payment  of  the  party's  checks  indefinitely.  Springfield 
Marine  Bk.  v.  Mitchell,  486 

BASTARDY.     Order  of  Commitment  to  Jail,  109. 

Judgment  or  Order  in  Bastardy — Commitment  to  Jail — Recitals. 
— Under  the  ninth  section  o^  the  Bastardy  Act,  which  j)rovides  that 
the  defendant  shall  be  committed  to  the  county  jail  if  he  refuses  or 
neglects  to  give  the  security,  the  imprisonment  is  a  legal  cohsetiuence 
of  a  failure  to  comply  with  the  judgment.  It  is  a  means  provided 
by  law  for  the  enforcement  of  the  judgment,  and  does  not  depend 
uix)n  a  recitation  in  the  judgment  or  order  of  the  court  that  such 
means  may  be  resorted  to.     Livingston  y.  The  People  ex  rel.,        109 

Judgment  in  BastardySufflciency. — A  judgment  has  notliing  to 
do  with  the  means  provided  by  law  for  its  enforcement.  An  order 
for  execution  or  other  process  or  means  of  enforcement  provided  by 
law  is  not  an  integral  part  and  need  not  be  set  out  in  a  judgment. 
So  a  judgment  in  bastardy  proceedings  which  did  not  order  that  the 
defendant  be  committed  to  jail  if  he  failed  to  give  the  ])ond  required 
by  law,  was  held  good  nevertheless.     Livingston  v.    The  People, 

109 

Failure  to  Provide  for  Annunl  Payments, — The  failure  of  a  judg- 
ment in  bastardy  to  direct  to  whom  the  annual  payments  should  be 
made,  do3snot  invalidate  the  judgment.     Livingston  v.  The  People, 

109 
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books  of  original  entries. 

Ledgers, — It  is  error  for  the  court  to  permit  a  party  to  offer  in 
evidence,  entries,  and  portions  of  books  which  are  merely  ledgers 
an<l  not  books  of  original  entry,  or  to  permit  the  bookkeepers  of  such 
partj'  to  testify  as  to  other  portions  of  said  books,  when  they  know 
nothing  as  to  the  truth  of  the  entries,  etc.  Meeth  v.  Rankin  Brick 
Co,,  603 

Power  of  the  Law  Courts  to  require  the  Production  of  Books,  etc. — 
Tlie  power  of  courts  to  rec^uire  the  production  of  papers,  etc, 
should  be  used  with  circumspection.  The  statute  requires  **  good 
and  sufficient  cause  shown  "  as  a  prerequisite.  Such  cause  should  be 
shown  by  affidavit  particularly  pointing  out  the  necessity  and  pro- 
priety of  the  desired  order  of  the  court  rev-juiring  the  production  of 
such  lK)c)ks,  etc. ,  so  that  the  court  can  see  that  the  applicant  is  really 
in  n(H'{\  of  the  same  to  enable  him  to  fairly  present  his  cause  of 
action  or  his  defense,  and  that  the  application  is  for  no  improper  or 
ulterior  purpose.    Meeth  v.  -Rankin  Brick  Co,,  602 

BURDEN  OF  PROOF. 

When  the  right  of  a  plaintiff  to  recover  rests  upon  an  alleged  con- 
tract, he  must  show  by  a  preponderance  of  the  evidence,  a  right  of 
recoverv  under  all  tlie  terms  and  conditions  of  the  contract  This 
is  e<iually  true  whether  the  plaintiff  is  seeking  to  prove  a  condition 
nect^Hsary  to  his  right  of  recovery,  or  endeavoring  to  exclude  a  con- 
dition, which  his  adversary  asserts  as  a  part  of  the  contract. 
McKenzie  v.  Stretch,  410 

In  Agency,  135:  Railroad  Accidents,  274. 

BY-LAWS.     Limitatimis  in,  18o. 

CARE  AND  DILIGENCE.  In  Action  for  Personal  Injuries.  166;  Re- 
qttired  uf  Persons  with  Defective  Vision,  1C6;  Exercised  by  Plaint- 
iff, 301. 

CATTLE-GUARDS.     Failure  of  Railroads  to  Construct,  86. 

CERTIFICATE  OF  \aLLAGE  CLERK. 

Sufficiency — SurjAusage. — Where  a  village  ordinance,  contained 
in  a  printed  book  of  ordinances  pur|>orting  to  be  published  by  the 
order  or  authority  of  the  village  trustees,  accompanied  by  the  printed 
certificate,  including  the  signature  of  the  clerk,  was  admitted  in 
evidence,  it  teas  held,  that  the  certificate,  including  the  name  of  the 
clerk,  l)eing  in  print,  would  be  wholly  insufficient  if  a  certificate  of 
the  clerk  was  necessary.  In  this  case  being  unnecessary,  it  was  mere 
surplusage.     McGregor  v.  Village  of  Lovington,  208 

CHANCERY.     Question  of  Fact  in,  315. 

CHARACTER. 

In  Action  of  Slander. — Where  evidence  of  the  plaintiff's  character 
is  competent  in  an  action  for  slander  it  should  be  limited  to  the  time 
of  the  alleged  slander.    Sullivan  v.  Sullivan,  435 

CITIES  AND  VILLAGES. 

Agents  of  the  Legislature,  etc, — Cities  and  villages  are  mere  agents 
of  the  legislature  for  the  purpose  of  enforcing  local  government,  and 
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CITIES  AND  VILLAGES.     Continued. 

are  vested  with  the  power  of  enacting  and  enforcing  ordinances, 
and  when  suing  to  enforce  them,  are  a  public  function,  just  as  the 
State  is,  when  prosecuting  by  indictment  or  information.  The  People 
V.  Village  of  Chapin^  643 

Ordinances  Void  as  against  Public  Policy,  etc. — An  ordinance 
providing  tliat  "  No  person,  except  peace  officers,  shall  carry  or  wear 
under  his  or  lier  clotliing,  or  concealed  about  his  or  her  person,  any 
pistol,  revolver,  slung  shot,  knuckles,  bowie  knife,  dirk,  dagger  or 
any  other  dangerous  or  deadly  weapon,  without  the  written  poriuis- 
sion  of  the  president  of  the  board  of  trustees  of  said  village,"  is  in- 
valid as  against  public  policy,  as  well  as  being  ^^'ithout  authority  of 
law,  vesting,  as  it  does,  unlimit;^d  and  arbitrary  power  in  the  presi- 
dent of  the  board  of  trustees  to  say  who  should  and  who  should  not 
carry  concealed  weapons,  and  that  it  is  also  invalid  as  not  being  in 
harmony  with  the  enactment  of  the  statute  upon  the  same  subject. 
McGregor  Y.  Village  of  Lovington,  211 

Ordinances  Prohibiting  Disorderly  Conduct,  60. 

Ordinances — Proof  of. — Ordinances  are  proven  j)rima  facie,  un  der 
the  statute,  when  printed  in  book  or  pamphlet  form,  and  published  by 
authority  of  the  village  board.  It  is  not  necessary  that  a  certificatj 
of  the  clerk,  written  or  printed,  be  api)ended  to  or  accompany  such 
book  or  pamphlet.  It  is  sufficient  if  the  book  or  pamphlet,  on  its 
title  page  or  by  printed  certificatii  of  the  clerk,  or  otherwise  on  its 
face,  purports  to  have  been  published  by  the  authority  of  the  trus- 
tees.    McGregor  v.  Village  of  I^yvington,  202 

Pid>lication  of  Ordinances  by  Authority,  etc. — How  Shoum. — The 
fact  that  the  book  of  oi'dinances  was  published  by  the  authority  of 
the  village  trustees  may  be  shown  by  a  printed  statement  to  that 
effect  itself.    McGregor  v.  Village  of  Lovingion,  208 

Proof  of  Ordinances.— Certijicate  of  Village  Clerk. — Village  ordi- 
nances may  be  proved  l)y  the  production  of  a  printed  book  of  ordi- 
nances purporting  to  be  published  by  the  order  or  authority  of  the 
village  trustees.     McGregor  v.   Village  of  Lovington,  208 

Depositing  an  Ordinance  with  the  Clerk,  Sujjlciexit. — The  deposit- 
ing the  ordinance  with  the  clerk  is  in  compliance  with  the  statutory 
requirement,  and  sufficient,  so  far  as  the  validity  of  the  ordinance  is 
concerned.  It  is  immaterial  whether,  it  was  filed  or  not.  McGregor 
V.  Village  of  Lovingt on,  202 

Ordinances— Depositing  tcith  the  Village  Clerk — Filing,  etc. — 
Under  Sec.  46,  Chap.  24.  R.  S.,  requiring  all  ordinances  of  cities  and 
villages  to  be  deposited  in  the  office  of  the  clerk  before  they  become 
effective,  the  village  of  Lovington  adopted  an  ordinance  in  terms 
retjuiring  all  ordinances  of  the  village  to  be  filed  instead  of  deposited 
as  required  by  the  statute.  It  was  held  that  a  paper  is,  in  legal  effect, 
filed,  when  it  is  delivered  to  the  proper  officer  and  by  him  received 
to  be  kept  on  file.  The  deposit  with  the  proper  officer  is  the  thing 
essential,  of  which  the  filing  is  but  evidence.  McGregor  v.  Village  ' 
of  Lovington,  202 

Vou  XLYIII  43 
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co-employes. 

Lines  of  Emplopnent — Emergencies. — An  employe  called  upon, 
without  previous  notice,  to  assist  other  employes  of  a  common  master 
in  tlie  performance  of  a  work  of  an  emergency  character,  and  not 
in  his  ordinary  line  of  employment,  is  warranted  in  supixising  that 
such  care  has  been  taken  and  such  skill  and  intelligence  employeil 
in  preparing  for  the  work,  that  he  would  not  be  exposed  to  additional 
danger  from  the  slightest  indiscretion  of  another  workman  or  from 
a  slight  disarrangement  of  the  appliances.  Consolidated  Coal  Co. 
V.  H(pnni,  115 

COMMON  CARRIERS. 

Duty  of  Common  Carriers. — Common  carriers  of  persons  are 
rotjuired  to  do  all  that  human  care,  vigilance  and  foresight  can 
reiisonably  do,  in  view  of  the  character  and  mode  of  conveyance 
adopted,  to  prevent  accidents  to  passengers.  C,  P,  <Sb  St.  L.  By.  Co. 
V.  Lewis,  274 

COMMON  UNDERTAKING.     Owners  of  Animals  Engaged  in,  382. 

Construction  of  Contracts. — Where  the  parties  to  a  contract  em- 
ploy language  having  a  plain  and  ordinary  meaning,  it  is  not  com- 
petent for  the  courts  to  destroy  that  meaning  even  though  it  may 
appear  that  in  certain  contingentdes  the  result  would  be  somewhat 
liarsh  or  even  unexpt^cted;  it  is  presumed  that  the  parties  fully  con- 
sidered all  contingencies,  and  if  they  did  not,  that  they  intended  to 
abide  by  the  terms  of  the  contract  in  any  event.    Smith  v,  Darw, 

108 

Situation  of  the  Parties. — In  construing  a  contract,  the  situation 
of  the  parties  at  the  time  it  was  entered  into,  the  property*  which  is  the 
subject-matter  of  the  contract  and  the  intention  and  purposes  of  the 
parties  in  making  the  contract,  will  be  taken  into  consideration,  and 
the  intention  of  the  parties  carried  into  effect,  so  far  as  the  words 
employed  by  the  parties  and  the  rules  of  law  will  permit.  Pice  & 
Co.  V.  Weber,  573 

CONTINUANCE. 

Wayit  of  Copy  of  Instrument  Sued  on. — Amotion  for  a  continuance 
upon  the  ground  that  no  copy  of  the  instrument  sued  on  is  filed  with 
the  declaration,  comes  too  late  after  pleas  filed  in  bar.  Teeter  et  at. 
V.  Poe,  158 

CONTRACTS. 

Appointment  of  Trustee,  etc. — Parties. — Where,  by  the  terms  of  a 
contract,  it  is  expressly  provided  that  payments  should  be  made  to  a 
trustee  to  be  selected,  by  virtue  of  his  selection  such  a  trustee  becomes 
entitled  to  demand  the  money  and  there  is  no  reason  why  he  should 
not  be  permitted  to  enforce  the  demand  by  suit.  Sintth  v.  Davis, 
Trustee,  etc,,  198 

Enforcements,  etc. — It  is  for  the  courts  to  enforce  contracts  as 
parties  make  them,  unless  i  here  is  some  unconscionable  or  illegal 
feature  in  them.     Oliver,  Administratrix',  et  aZ.,  v.  Gill,  424 

Trustee — Capacity  in  Which  He  Acts, — Where,  by  the  express  terms 
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of  a  contract,  the  parties  appoint  an  agent  or  trustee,  and  expressly 
agree  to  pay  installments  of  money  mentioned  therein  to  him,  it  can 
not  be  urged  that  such  a  trustee  is  the  trustee  or  agent  for  both  par- 
ties in  the  management  and  disbursement  of  the  moneys.  It  is  the 
duty  of  the  parties  to  make  the  payments  to  the  trustee,  and  they 
can  not  be  permitted  to  omit  doing  so  on  the  plea  that  in  reference 
to  the  use  of  the  money  the  trustee  was  retjuired  to  regard  certain 
other  provisions  of  the  contract  intsndeJ  for  their  protection.  Smith 
V.  Davis ^  198 

Conditional. — Upon  the  trial  of  an  issue  as  to  whether  a  contract 
of  sale  is  conditional,  it  is  error  to  admit  testimony  for  the  purpose 
of  showing  the  condition  of  the  article  sold,  as  to  its  soundness, 
safety,  material  coniposed  of  and  value.  The  tendency  of  such  evi- 
dence is  to  divert  the  mind  of  the  jury  from  the  real  issue  between 
the  parties,  such  matters  not  being  in  issu^.     Coates  v.  Mernin,  466 

Conditional, — In  an  action  for  the  price  of  a  boiler,  it  was  con- 
tended on  the  part  of  the  defendant  that  the  sale  was  conditional; 
that  if  the  plaintiff  would  clean  the  boiler  thoroughly,  subject  it  to 
a  water  test  of  150  to  200  lbs.,  paint  it  and  deliver  it  at  his  factory 
he  would  accept  it  and  pay  $200.  The  boiler  was  not  subjected  to 
the  test  but  was  delivered  at  the  factory  in  the  defendant's  absence, 
and  the  question  whether  or  not  the  contract  of  sale  was  conditional 
upon  the  making  of  such  test  was  practically  the  contention  between 
the  parties.  Plaintiff  was  i)ennitted  to  prove  that  the  defendant's 
son,  at  a  time  when  the  defendant  was  not  present,  offered  to  sell 
the  boiler  for  $200,  and  said  it  was  a  good  boiler;  this  the  son  denied. 
It  was  Jield  that  the  admission  of  tliis  testimony  was  error.  The 
court  can  not  know  that  the  denial  by  the  son  overcame  the  preju- 
dicial effect  of  the  incompetent  evidence;  the  existing  relationsliip 
of  the  son  may  have  operated  to  deprive  his  testimony  of  full  weight 
as  against  that  of  a  disinterested  witness.     Coates  v.  Mernin,      466 

Depending  upon  Future  Growth^  etc. — Where  a  contract  relates 
to  specifietl  things,  and  the  performance  of  it  must,  in  the  contem- 
plation of  both  parties,  depend  upon  the  future  growth  and  con- 
tinued existence  of  such  things,  the  destruction  of  the  subject-mat- 
ter of  the  contract  excuses  its  performance,  if  such  destruction  is 
from  no  fault  or  negligence  of  the  party  who  is  unable  to  i)erform 
it.    Rice  &  Co.  v.  Wiener,  573 

CONTRACTS— IMPLIED. 

To  Pay  for  Services  Rendered. — "Where  an  aged  woman,  helpless 
from  age  and  disease,  and  in  need  of  assistance  and  nursing,  is,  with 
her  consent,  taken  to  the  house  of  her  son  for  such  care  and  treat- 
ment as  she  required,  it  was  lieldy  that  while  she  may  not  have  been 
fully  competent  to  make  a  contract  involving  details,  she  evidently 
understood  that  the  services  she  was  to  receive  would  not  be  gi-atui- 
tous,  and  a  judgment  for  $1,200  was  sustained.  Switzer,  Sjtecial 
Admr.,  etc.,  v.  Kee,  375 

Reservation  by  Verbal  Agreement,  225. 
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coxtraits  of  sale. 

Posm'snion. — A  contract  of  sale  which  contains  a  provision  author- 
izing the  vendor  to  resume  tlie  possession  of  property  placetl  in  the 
possession  of  the  vendee  upon  the  hitter's  failure  to  make  payments 
Bet  forth,  or  in  case  the  property  should  l>e  levied  upon  by  virtue  of 
any  writ,  etc.,  not  acknowlwlj^ed  and  recorded  as  reKpiired  by  the 
chattel  mortgaKe  ac^t,  is  valid  l)etween  the  parties,  but  invalid  as  to 
judgment  creditors.     Daniels  v.  Thompson,  393 

Warranty — Breach  of—RcscisHion  of  Contract,  492. 

Waiver  of  Conditions, — In  a  printed  form  of  contract  between  a 
comjKmy  and  an  agent  for  the  sale  of  its  goods,  was  this  clause: 
"  It  is  also  agrcH»d  and  underst^x)d  that  no  agreements  outside  of  this 
printinl  form,  or  differing  fi*om  it,  sliall  be  of  any  binding  force  un- 
less they  are  confirmed  by  the  said  first  party's  agent  at  Chicago, 
Illinois.'*  //  was  heldf  that  the  agent  who  negotiated  and  procured 
the  signature  to  the  contract  in  question,  not  being  the  agent  in 
(Chicago,  had  no  authority  to  bind  the  company  by  waiving  this  con- 
dition of  the  contract,  or  to  make  any  agret»ment  different  from  or 
outside  of  the  printed  form  of  the  contract.  iSinger  Mfg.  Co.  v. 
lA'cds,  297 

CONTRACTORS'  LIENS. 

Sub-coritractors. — (Contractors  for  work  in  the  construction  of  a 
railroad  have  a  lien  expressly  given  them  by  the  statute  (Par.  55, 
Chap.  83.  R.  S.)  BUi>erior  to  all  mortgages  or  other  liens  accruing 
after  the  commencement  of  the  work.  Provision  is  made  for  the 
protection  of  sul)-con  tractors  to  the  extent  of  the  price  agreed  upon 
l)etween  the  corporation  and  the  sulvcontractor.  and  he  accjuires  a 
lien  against  the  railroad  company  by  giving  the  notice  prescribed  by 
the  statute,  and  complying  with  its  provisions.  67.  L,  A  P,  R.  R. 
Co.  V.  Kerr,  496 

CONVEYANCE  OF  LAND. 

Reservation  of  Crops. — Crops  produced  by  annual  planting  and 
cultivation  are  in  s<")me  instances  deemed  real  instate,  and  in  others 
personalty,  depending  largely  upon  the  character  and  capacity  in 
which  the  contracting  parties  claim  them. 

When  the  parties  occupy  the  p<»sition  of  vendor  and  vendee, 
the  rule  is  well  establishe<l  that  growing  crox)s  not  severed  from  the 
soil  are  real  property  and  pass  to  the  vendee  unless  reserved  in  the 
deed. 

Matured  crops,  if  severed  from  the  soil,  become  personalty  and 
do  not  pass  by  a  deed,  but  crops  not  severed,  whether  ripe  orimripe, 
pass  to  the  vendee  by  the  deed  as  being  annexed  to  and  forming  a 
part  of  the  freehold.     Damery  v.  Ferguson,  224 

Conveyance  of  an  Estate  in  Freehold. — A  conveyance  of  an  estate 
in  freehold  to  commence  in  fnturo  is  good  in  this  State,  though  there 
be  no  particular  estate  to  support  it.  as  was  necessary  at  common 
law.     Calefv.  Parsons  et  al.f  253 

Resenration  of  Profits. — A  reservation  in  a  deed,  of  the  "  full  and 
entire  j)rofit8 "  of  land  for  life,  does  not  in  any  correct  sense,  eitlier 
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popular  or  technical,  reserve  any  part  of  the  estate  or  body  of  the 
land  itself,  but  only  the  "  profits  "  arising  out  of  sucli  use  as  may  be 
made  of  the  proj)erty  without  impairing  the  freehold  estate.  Stew- 
art V.  Woocl,  378 
Premature  Delivery  of  a  Deed  under  a  Decree — Rvjhts  There- 
urider. — Where,  undei*  a  decree  of  sale,  it  was  provided  that  the  pur- 
chaser at  the  sale  was  not  to  receive  possession  nor  title  tmtil 
Febi-uary  1st,  following  the  sale,  the  sale  of  the  premises  under  the 
decree  was  made  October  Blst,  and  approved  December  7th,  On 
December  14th,  the  purchaser  induced  the  master  to  deliver  to  him 
the  deed  under  the  decree,  giving  him  as  payment  of  the  purchase 
money  a  certified  check  upon  a  bank,  conditioned  that  it  was  not  tt) 
be  presented  until  February  1st.  Upon  receipt  of  the  deed  the  pur- 
chaser demanded  the  rent  of  the  premises,  and  being  refused, 
brought  replevin.  It  was  held,  that  the  piu'chaser  took  nothing  by 
the  premature  delivery  of  the  deed  in  addition  to  his  rights  under 
the  decree,  and  that  he  was  not  entitled  to  the  rents;  that  the  deliv- 
ery of  the  check  to  the  master  was  not  a  payment,  but  an  order  for 
the  payment  of  the  money  at  a  future  day;  that  the  certificate  of 
the  officials  of  the  bank  upon  which  it  was  drawn,  that  it  would  be 
paid,  added  only  security  for  the  payment  to  the  extent  of  the  solv- 
ency of  the  bank.     .<4r^o  et  aL  v.  Oberschlake  et  aZ.,  2SQ 

COPY  OF  INSTRLTMENT  SUED  ON.     Continuance  for  want  of,  158. 

CORPORATIONS,  ETC. 

Duty  to  Make  Works,  etc.,  Reasonably  Safe. — It  is  the  duty  of  a 
corporation  to  use  ordinary  care  to  make  its  works  and  appliances 
reasonably  safe  and  fit  for  their  intended  uses.  Penwell  Coal  Min- 
ing Co.  v.  Diefenthaler,  Administrator,  etc.,  616 

Duty  of  Directors. — The  dutj"  of  a  director  of  an  incorporated 
company  requu*es  him  to  know  what  the  corporation  is  doing  and  it 
is  negligence  in  him  not  to  know;  but  it  does  not  follow  as  a  legal 
sequence  that  he  is  conclusively  presumed  to  have  known  of  its 
doings,  and  liaving  made  no  objections,  is  to  be  considered  as  assent- 
ing to  an  excess  of  its  indebtedness  above  its  capital  stock  within  the 
meaning  of  Sec.  16,  Ch.  32,  R.  S.,  making  the  directors  and  officers 
liable  for  such  exc^ess  to  the  creditors  of  such  coiporation.  Such  a 
construction  would  predicate  the  liability  upon  a  mere  neglect  of 
duty  in  not  keeping  advised  of  the  corj)orate  action,  whereas  the 
ground  of  liability  fixed  by  the  statute  is  an  assent  to  the  excessive 
indebtedness.     Lewis  v.  Montgomery,  *  283 

Duty  in  Employing  Agents. — With  a  corporation  the  work  of 
planning,  selecting  material  for,  makmg  and  placing  appliances  and 
constructions  required  in  its  business  must  of  necessity  be  intrusted 
to  natural  pei-sons  as  its  agents.  Its  duty  in  this  respect  re<iuires  of 
it  no  more  than  to  take  ordinary  care,  and  appoint  for  the  work  such 
agents  as  are  competent  and  likely  to  do  it  jjroperly.  Penwell  Coal 
Mining  Co.  v.  Diefenthaler,  616 

Insolvent — Transfer  of  Stock  in,  481. 
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Liability  of  Officers — Statutes^  Construction  of,  etc. — In  a  suit 
brought  ui)on  a  statute  providing  that  "  If  the  indebtedness  of  any 
stock  corix)ration  shall  exceed  the  amount  of  its  cripitil  stock,  th(? 
din^ctora  and  officers  of  such  corporation  assenting  thereto  shall  be 
personally  and  individually  liable  for  such  ejccess  to  the  creditors  of 
such  c()r|K)ration,"  it  appeared  that  the  stock  of  tlie  corporation 
was  mainly  held  by  one  man  and  that  its  affairs  were  practically 
under  his  exclusive  manap^ement.  The  other  stockholders,  while 
occupying  the  position  of  directoi's,  gave  but  little,  if  any,  attention 
to  the  businens,  and  were  not  aware  of  the  condition  of  the  company 
until  it  was  alwut  to  be  placed  in  the  hands  of  a  receiver.  It  was 
cont<*nd<Hl  that  by  using  proper  care  they  might  have  ascertained 
the  condition  of  affairs;  having  failed  to  do  so  they  were  guilty  of 
negligence,  and  must  therefore  be  regarded  as  having  assented  to  tlie 
indebttHhioss.  It  was  held  that  tho^  liability  under  the  statute  must 
be  predicated  upon  assent,  and  this  must  involve  knowledge;  with- 
out knowing  that  a  thing  exists  one  can  not  be  said  to  assent  to  it. 
It  is  not  sufficient  that  he  negle<.;ts  to  do  that  which  would  lead  him 
to  knowlt'dge.  The  statute  do'AS  not  impose  a  liability  for  mere  neg- 
ligence in  not  proj)erly  dischar^^ing  the  duty  of  an  officer  or  director. 
lA'iris  V,  Montgomery y  282 

Proof  of  Corporate  Existence. — It  is  error  to  instruct  the  jury  that 
before  the  plaintiff,  a  corjxiration,  could  recover,  it  was  necessary  to 
produce  its  charter,  showing  its  authority  to  exercise  the  powers  of 
a  corporation,  when  it  was  shown  by  the  proofs  that  the  defendant 
had  repeatedly  recognized  the  corporate  existence  of  the  plaintiff,  in 
reference  to  the  transaction  in  question.  Walker  Paint  Co,  v.  Rug. 
gles,  406 

CORPORATIOXS  OF  OTHER  STATES.— LiabUity  of  Stockholders  in, 
481;  Resident — Foreign  Shareholders^  429. 

Ultra  Vires. — Corporations  have  such  |X)wer8  as  are  expressly  given 
them  by  the  law  which  authorizes  their  creiition,  and  such  other 
powera  as  are  neces.sari1y  incidental  to  the  proper  exercise  of  such 
express  powers.  Such  express  powers  are  readily  ascertained  from 
the  stiitute  or  the  charter  of  the  corporation.  McCrory  v.  Cham. 
I)er8,  445 

COSTS.     Liability  of  Municipal  Corporations,  643, 663. 

COSTS  IN  EQUITY. 

Aioarded  in  Accordance  with  Right. — Patrick  J.  Fleming  filed  a 
bill  of  interpleader  against  James  Teamey,  Patrick  Teamey  and 
Patrick  Kealey,  setting  up  that  James  Tearney,  a  minor,  was  in  his 
employ  during  the  season  of  1890;  that  he  owed  fgr  the  work  $95.90; 
that  liis  father,  Patrick  Teamey,  being  still  living,  he  supposed  the 
wages  were  due  to  and  the  pro])erty  of  Patrick  Teamey  in  right  of 
a  parent;  that  James  claimed  them  as  being  emancipated;  that  Pat- 
rick Kealey,  holding  a  judgment  against  Patrick  Tearney,  gar- 
nishw^d  Fleming,  and  judgment  was  rendered  against  him  for  J39.90 
and  costs  of  suit;  that  Fleming,  to  protect  himself,  prayed  an  appeal 
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to  the  County  Court,  where  the  case  was  still  pending;  and  that 
James  Teaniey  commenced  suit  against  him  in  the  same  court  for 
said  wages,  which  salt  was  also  still  pending,  and  praying  that 
James  Teamey,  Patrick  Teamey  and  Patrick  Kealey  interplead,  and 
for  an  injunction  against  Kealey  and  James  Tearney  and  Patrick 
Teamey  from  prosecuting  their  suits,  etc.  It  was  held  error  to 
award  that  the  costs  of  the  proceeding,  and  of  the  suita  in  the  County 
Coin*t  of  Patrick  Tearney  for  the  use  of  Patrick  Kealey,  by  his  next 
friend,  Patrick  Teamey,  against  Patrick  Fleming,  and  of  James 
Teamey  agauist  Patrick  Fleming,  be  paid  by  the  clerk  of  the  Cir- 
cuit Court  out  of  the  fund  to  be  paid  into  his  hands  by  the  com- 
*  plainant,  and  that  the  residue  be  paid  to  James  Teamey.  Tearney 
V.  Flemingy  507 

Iti  Equity  Proceedings. — The  imposition  of  costs  in  chancery  suits 
rests  in  the  sound  discretion  of  the  court.  Citizens  Ins.  Co.  v.  Ham- 
ilton, 593 
COURTS.    Judges  Presiding— Presumption,   190;   Rigid  of  Judges  to 
Preside,  190. 

Power  of  the  Court  over  its  Judgments  after  Adjournment.— The 
rule  that  a  judgment  can  not  be  opened  by  the  court  rendering  it, 
for  any  cause,  after  the  close  of  the  term  at  which  it  is  rendered, 
does  not  apply  to  courts  of  equity,  where  the  ground  for  opening 
such  judgments  is  fraud  or  mistake.     Schlink  v.  Maxton,  471 

COUNTY  COURT.    Equitable  Jurisdiction  of,  471. 

CUSTOM. 

The  Office  of  a  Custom. — Tlie  true  office  of  a  custom,  in  this  re- 
spect, is  not  to  change  a  contract,  but  to  make  clear  its  true  mean- 
ing when  its  terms  are  ambiguous  or  uncertain,  or  w^hen  words  are 
used  wliich  have  a  trade,  or  commercial,  or  peculiar  meaning. 
Bloomingtmi  Canning  Company  \.  Bessee,  341 

Express  Provision  of  a  Contract — Custom,  etc. — The  express  pro- 
vision of  a  contract  can  not  be  radically  changed  and  avoided  by  a 
general  custom  or  usage.    Bloomlngton  Canning  Company  y.  Bessee, 

341 
CREDrrOR\S  BILL. 

Against  Stockholders  of  a  Defunct  Corporation. — A  creditor  of 
a  corporation  may,  after  judgment  against  it  and  return  of  execu- 
tion nulla  bona,  file  a  creditor's  bill  against  one  or  more  stockhold- 
ers delincjuent  for  non-payment  of  stock  subscriptions.  It  is  not 
indisp^^nsable  that  all  should  be  joined;  a  delinquent  stockholder 
may,  by  cross-bill,  bring  in  other  delincjuent  stockholders  and  en- 
force contribution.     Palmer  et  al.  v.  Wood  et  al.,  630 

CRIMINAL  LAW.     Disorderly  Conduct  Defined,  60. 

CROI*S.     Groicing — As    between   Vendor   and  Vendee,  225;     Matured 
from  Soil,  220;  Reservation  of  in  Conveyances,  225, 

CRUELTY.     Cause  for  Divorce,  382. 

DA.AL\GES. 

In  trials  under  the  act  giving  a  remedy  for  injuries  caused  by  the 
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Hale  of  intoxicating  li(]Uors.  it  is  not  nrx'essarj'  that  any  witn.  .c» 
Bhoiiid  {xmit  out  by  hia  t<'stiinony  any  tlolinitt'  UjisLs  ujion  which  U> 
estimate*  the  damages.  If  tliere  is  enout^h  when  all  the  evid*»nce  Ls 
considercKl  to  make  th(»  inference  n^asonably  clear,  the  pixK>f  is  suffi- 
cient. Herring  et  al.  v.  Ervinet  al.,  36J 
Judgment  of  (he  Jury, — Xeces.viri!y  the  estimate  of  damages  for 
]i<TS4)nal  injurit^  <uid  sufT.'ring  mast  de|K"nd  ujxm  the  ju'lj;ment  of 
the  jury;  tliere  can  he  no  dinn't  proof  in  re»^ard  to  it,  and  witne.^^'ri 
can  not  Ik*  allowed  to  expn^sa  an  opinion  upon  it.  C,  P.  d*  St.  L. 
lijf.  Co,  V.  LewUj  274 

On  DisttolutUni  of  //<y/f»r/ /*/??,  182;  future  Right  of  Act  ion  jlio4;  Inju^ 
rics  Oceatfioned  by  Side  of  Intoxicating  Liquors,  36i>. 

Fire  Thousand  Jkillarn  Xot  Excesaire. — Wliere  a  i)erson  thirty  one 
years  old,  in  j;ood  health,  liis  lalx>r  furnisliinp:  the  (»nh"  memis  of  sup- 
lK)rt  for  his  wife  and  three  children,  irf  killtHl  while  in  the  emj)loy  of 
a  railroad  company  under  circuinBtJUices  which  entitle  hL^rejjresenta- 
tivert  to  recover,  Jj;-"),ou()  damaj4:<"s  are  not  exeessive.  Chicago  cC 
EiLstcrn  Illinoia  It,  Co.  v.  Km  iriin,  2-13 

yuiHUncea,  247. 

Sjpecial  Damages — When  Sj^eculafive,  etc, — Spi*cial  damages, 
which  are  merely  ^iHK'ulative,  like  probable  profits,  or  not  within 
the  contemplation  of  tlie  parties  at  the  time  of  this  contract,  or  not 
ascertainable,  with  reasonable  certainty  by  the  usual  rules  of  evi- 
dence, can  not  Ix^  recovertMl,     A'o<7i  ct  Co,  v.  Merk,  24 

Speculation^  etc. — A  recovery  is  denii'd  only  when  speculation  or 
conjecture  has  to  lx»  (im[)loye<l  ti>  detL»miine  whether  the  injury  is 
the  n»sult  (»f  tlie  wrongful  acts  charged  in  the  declaration,  or  from 
some  other  cause.     City  of  Jacksonville  \.  Doan^  247 

DEATH  OF  A  PARTY. 

Where,  in  a  suit  in  chancery,  a  part^^  defendant  dies  after  the 
caast*  is  submitted  and  while  under  a<lvis(;meut,  the  court  may,  upon 
rendering  the  decision,  dismiss  the  bill  as  to  deceased  party  (no 
a<lministrator  having  Inn^n  apiK)inteil),  or  may  enter  its  decree  nunc 
pro  tunc  on  motion  of  the  complainants,  or  possibly  tlie  surviving 
defendants.     Palmer  \,  Woody  G30 

DECKICRS. 

Appeal  of  a  Portion  of  the  Parties. — AVliere  a  part  of  the  parties 
alfei-tetl  by  a  decretMU  e<juity  apjnvaled  and  the  same  was  reversed,  it 
t/Yi,s  held,  that  the  entire  dwree  was  reversed,  although  some  of  the 
parties  did  not  ap[>cal.     Bradford  v.  Pennett,  145 

Conclusice  as  to  Matters  Adjudicated. — The  Appellate  Cmirt  can 
look  to  the  decree  alone  to  ascertain  what  was  adjudicated  in  the 
court  below.  27ic  Granite  State  Pi'ouidcnt  Association  v.  Sonder- 
vutUf  4v<3 

DECREE  TN  PERSONAM. 

mtat  is,  etc.— Inn  Huit  to  foreclose  a  mortgage  brought  agaiast  the 
administrator  and  the  heira  of  a  deceased  mortgagee,  none  of  whom 
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were  personally  liable  for  the  payment  of  the  mortgaged  debt,  the 
court  found  that  there  was  due  from  the  defendants  to  the  com- 
plainants, the  sum  of  $1,263.61  and  $oO  attorney's  fees  and  ordered 
that  the  defendants  pay  to  complainants  within  ten  days  the  said 
sum  with  lawful  interest,  etc.,  and  that  in  default  of  such  payment 
the  mortgaged  land  or  so  much  thereof  as  might  be  necessaiy  to 
satisfy  the  debt,  etc.,  be  £old  at  public  vendue  for  cash,  etc.,  and 
out  of  the  proceeds  to  pay  the  costs  and  amount  due  the  complain- 
ants. Jt  icaji  field  that  the  decree  was  objectionable,  in  so  far  as  it 
purports  to  find  an  amount  due  from  the  defendiuits  to  the  com- 
plainants, and  in  ordering  them  to  pay  the  same,  but  that  it  was 
not  in  this  proceeding  a  decree  in  pernonavu  Phclan  et  ah  v.  lona 
Sa vings  Ba nk,  et  aLj  171 

DEEDS.  Delivery  Essential,  290;  Pteinature  Delivery  of  under  a  Decree, 
289;  Reservation  in  Waste^  378. 

DEFAULTS,  317;  Effect  of  Mortgagee  at  Common  Laic,  289. 

DELIVERY  of  a  Deed  Essential. — ^Tho  delivery  of  a  deed  is  essential  to 
the  conveyance  of  land.  It  is  the  final  act  of  conveytmce  and  with- 
out it  all  other  formalities  are  inelTectuaL  Even  though  executed, 
a  deed  has  no  effect  to  pass  title  unless  delivered,  and  ifc  takes  effect, 
not  from  the  date  of  its  execution,  but  from  the  date  of  its  delivery. 
ArgoY,  Oberschlake,  289 

DESERTION.— u4  Ca^ise  for  Divorce,  383. 

Reasonable  Cause. — A  wife  may  for  "reasonable  cause"  decline 
to  live  with  her  husbahd,  though  she  may  not  have  sufficient  statu- 
tory ground  for  divorce.  In  sucli  case  she  may  require  him  to  con- 
tribute to  her  su])port.  and  so  it  is  error  in  a  proceeding  for  divorce 
on  the  ground  of  desertion,  and  a  cross-bill  alleging  extreme  andre- 
p  ^ated  cruelty,  to  charge  the  jury  that  as  far  as  relates  to  the  alleged 
acts  of  cruelty,  if  they  believe  from  the  evidence  that  the  wife  did 
leave  the  husband  and  remained  away,  as  charged,  then,  to  justify 
such  leaving  and  absence  on  the  ground  of  cruel  treatment,  the  jury 
mast  believe  from  a  preponderance  of  the  evidence,  that  the  husband 
actually  committed  an  act,  or  acts  of  personal  violence  to  her  person, 
prior  to  the  time  of  the  alleged  desertion.     Schoen  v.  SchoeUf       382 

DILIGENCE  AND  CARE. 

Required  of  Persons  with  Defective  Vision,  etc. — A  person  afflict- 
ed with  defective  vision  and  partially  disabled  in  limb,  and  incum- 
bered with  a  bundle  in  her  arms,  in  passing  over  in€»qualities  and 
uneven  places  in  sidewalks,  that  other  persons  having  normal  jwwers 
of  vision  and  normal  strength,  and  sui)pleness  of  limb,  would  readily 
discern  and  without  conscious  effort  pass  over  in  i)erfect  safety,  will 
be  held  to  exercise  greater  care  and  prudence  to  pass  along  and  over 
such  places  in  safety  than  is  required  of  othera  having  ordinary 
powers  of  sight  and  locomotion.    Smith  v.  City  of  Cairo,  166 

DISORDERLY  CONDUCT. 

It  is  not  the  law  that  any  threatening  or  insulting  words,  gesture 
or  motion  amounts  to  disorderly  conduct.    It  may  be  of  such  a  char- 
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actiT  or  so  provoked  or  conditioned  as  to  be  fully  justified.     City  of 
Jacksanville  v.  Headen,  60 

What  i>,  etc. — A  farmer  who  resided  in  Morgan  County  more 
tlian  half  a  century,  and  notwitlistandinj?  pome  liabit8  not  to  be 
commenchMl,  waH  u)K)n  the  whole  a  reH|)ectable  man  and  ^(kxI  citi- 
zen, went  to  JackBonville,  where  he  took  one  drink  of  whisky  and 
two  glassy's  of  l>eer,  was  a  little  loud  in  a  political  discussion  and 
swore  some  about  the  tariff,  but  according?  to  the  great  preponder- 
ance of  the  evidence,  he  was  not  intoxicated,  used  no  obscene 
language,  and  showed  no  disix>Hition  to  harm  anybody.  It  is  held, 
that  tlie  verdict  of  jury  finding  that  he  was  not  guilty  of  violating 
aji  ordinance  of  the  city  against  conducting  himself  in  a  disorderly 
manner  would  not  l)e  disturbed.     City  of  Jacksonville  v.  Headen,  60 

DLSTRESS  FOR  RENT. 

A  t<'mint  sold  his  grain  to  S.,  who  was  a  grain  dealer,  and  had, 
from  the  proceeds,  paid  his  landlord  all  that  was  due  hii^,  except 
S'-OO.  The  landlord  claiming  a  lien  upon  the  money  re<juested  S.  to 
pay  it  to  him;  the  timant  instructed  S.  to  do  so;  under  this  state 
of  facts,  it  was  held,  that  the  landlord  liaving  a  lien  u]xm  the 
m<mey  which  was  re<*ognized  by  lM>th  S.  and  the  tenant,  and  having 
a.ssert(Hl  such  lien,  to  whit^h  the  tenant  assented,  it  should  be  re- 
garded as  an  appropriation  of  the  money  by  the  landlord,  and  before 
he  can  j)rocee<l  against  the  tenant  by  distress  for  that  amount  he 
ought  to  show  a  failure,  iqwn  a  reasonable  effort,  to  get  the  money. 
Crone  v.  Bane,  2iJ7 

DITCITFi5. 

When  Permanent  Structures — Statute  of  Limitations. — Wlien  a 
ditch  by  construction  or  by  act  of  the  parties  becomes  a  permanent 
structure,  a  failure  to  bring  an  action  for  damages  occasioned  by  it 
within  the  statutory  period,  optTatt^s  as  a  bar  to  a-  recovery  by  the 
owner  or  his  grimte(»s.     Baker  v.  fjeka,  353 

When  Pernnancnt  Structures  in  a  Legal  Sense. — The  question  as  to 
when  a  ditch  is  a  j)ernianent  stmcture  in  a  legal  sense  is  not  to  be 
determined  from  a  consideration  alone  of  its  enduring  character,  or 
that,  if  not  changed  by  the  hand  of  man,  it  would  likely  continue 
forever.  To  be  permanent  in  a  h^gal  sense  a  structure  must,  in  ad- 
dition to  being  permanent  or  enduring  within  itself,  be  such  that  its 
continuation  is  lawful,  because  if  not  lawful  it  is  subject  to  be  re- 
moved or  abated  by  a  legal  prociHMling,  and  therefore  can  not  be 
deemed  permanent.     Baker  v.  Leka,  853 

DIVORCEE. 

Desertion — Cruelty. — It  is  a  condition  of  the  right  of  divorce  on 
the  gromid  of  dt»sertion,  that  the  desertion  was  without  any  reason- 
able caiLse,  but  it  is  not  necessary  that  there  should  be  pei-sonal 
violence  before  the  wife  may  withdraw  from  the  liusband.  When 
he  pui*sues  a  persistently  unjustifiable  and  wrongful  course  of  con- 
duct, which  will  nect»ssarily  and  inevitably  render  her  life  miserable 
and  unendurable,  she  has  reasonable  cause  for  leaving  liim  and  may 
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DIVORCE.     Continued, 

interpose  it  as  an  answer  to  a  charge  of  desertion.    Schoen  v^ 
Schoen,  382 

Instruction  Assuming  a  Conclusion. — ^Upon  the  trial  of  a  divorce 
suit  upon  a  bill  by  the  husband,  charging  desertion,  and  a  cross-bill 
by  the  wife,  charging  cruelty,  it  is  error  to  charge  the  jury  that  if 
they  believe,  from  the  evidence,  that  at  the  times  the  cruelty  as 
charged  in  the  cross-bill,  are  alleged  to  have  been  committed,  the 
wife  was  suffering  from  hysteria  or  other  illness,  and  that  the  tend- 
ency of  her  illness  was  to  derange,  or  partially  derange,  her  mental 
faculties  and  to  give  her  false  and  imagined  views  and  impr lesions 
of  what  actually  occurred,  and  if  the  jury  further  believe,  from  the 
evidence,  that  her  mind  at  those  times  was  so  affected,  then  these 
facts  are  proper  to  be  taken  into  consideration  by  the  jury,  in  con- 
nection with  all  the  otlier  evidence  in  the  case,  in  determining  what 
degree  of  credibility  should  be  attached  to  her  testimony  relating 
to  such  offenses,  bei-ause  it  assumes  a  conclusion  which  might  or 
might  not  be  deducible  from  the  evidence,  it  appearing  from  the 
evidence  that  appellant  was  in  poor  health  at  times,  and  that,  at 
times,  she  was  considerably  excited,  but  there  was  no  evidence  to 
show  that  she  was  suffering  from  hysteria,  or  that  her  illni^ss  was  of 
such  a  character  as  to  affect  her  mental  capacity  to  state  truthfully 
what  occuned.    Schoen  v.  Schoen^  382 

DRAINAGE. 

Burdens  of  the  Servient  Proprietor. — This  burden  the  owner  of 
the  lower  land  must  accept,  but  he  is  not  to  be  bm-dened  with  or  dam- 
aged by  the  discharge  of  water  upon  his  premises,  the  flow  of  which 
has  been  by  the  owner  of  the  upper  land  directed  from  its  natural 
course  by  ditches  and  thus  brought  to  his  land,  when  in  the  course  of 
nature  such  water,  but  for  the  artificial  ditches  or  drains,  would  have 
flowed  in  another  direction.     Baker  v.  Leka^  353 

Rights  and  Burdens. — In  resi)ect  to  the  riglits  and  burdens  o^.' 
drainage,  individuals  hold  their  ownership  in  land  in  accordance  with 
tlie  natural  conformation  of  the  ground.  The  riglit  of  the  owner  of 
the  dominant  heritage  to  drainage  is  based  wholly  on  the  principle 
that  nature  has  ordained  such  drainage.  He  may  cast  upon  the  serv- 
ient heritage  such  water  as  naturally  there  descends,  and  may  in  the 
exercise  of  good  husbandry  collect  suoh  water  by  ditches  and  dis- 
charge it  with  increased  flow  and  in  greater  quantities  ujion  the 
lower  lands  than  would  in  the  course  of  nature  occur,  provided  it  be 
discharged  into  a  natural  channel  or  watcrcoui-se.  Baker  et  al.  v. 
Leka,  353 

DRAINAGE  PROCEEDINGS. 

Practice — Appeals. — An  appeal  from  an  order  of  the  County  Court 
annexing  lands  to  a  drainage  district  under  Sec.  58  of  the  act  to  re- 
vise and  amend  the  Drainage  Act  of  May  29, 1879,  approved  June  30, 
1885,  (Hurd's  Statutes,  1891,  p.  571,)  is  properly  taken  to  the  Circuit 
Court  under  the  general  provisions  in  R.  S.,  Chap.  37,  Sec.  122. 
Allman  v.  Lumsden,  17 
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DiLMNAGE  PROCEEDINGS.     Continued. 

Final  Order. — An  order  of  the  County  Court  annexing  lands  to  a 
drainage*  district  is  a  final  order,  from  which  an  api)eal  lies.  AU- 
man  v.  Liunsden^  17 

DOMESTIC  ANIMALS.     Injuries  to  by  Railroads,  251. 

EJECTMENT.    Between  Owners  of  Joint  Estates,  126. 

EMPLOYE'S  RKJHT. 

To  AsKume  that  AppIianeeSy  etc.,  are  Reasimabh/  Safe. — ^Whore 
an  employe  of  a  company  is  unexi)ectedly  called  upon  to  assist 
otlier  servants  or  employes  of  the  company  in  performing  a  work 
not  in  the  usual  line  of  his^  employment,  for  instance,  raising 
and  placing  in  position  a  smoke-stiick,  without  an  opjx)rtiinity  of 
sooing  or  knowing  whether  the  appliances  are  properly  constructed 
or  in  tit  and  safe  condition  for  the  work,  such  employe  lias  the  right 
to  assume  that  the  {u*rangenient  of  the  appliances  and  machinery  for 
IK'rforming  the  work  had  heen  so  skillfully  and  carefully  planned 
and  executed  that  those  assisting  in  operating  would  not  he  unrea- 
80Ti,ably  exiK)6ed  to  danger  other  than  such  as  was  inseparable  from 
the  character  of  the  work  about  to  be  done.  Co7isulidated  Coal  Co. 
V.  Ila'uniy  115 

EQUITABLE  AND  LEGAL  RIGHTS  AND  SUBROGATIONS,  323. 

EQUITY. 

A  Rule  of  Equity. — It  is  a  rule  of  equity  that  the  vigilant  and  not 
the  slothful  shall  enjoy  its  favor;  so,  where  a  plaintiff,  who  had  ob- 
tained a  judgment  in  1882,  which  was  radically  defective,  to  his 
injur)%  had  caused  an  execution  to  be  issued  upon  it,  and  after  a 
rotumof  nulla  ?>(>« a,  permitted  his  judgment  to  remain  in  its  defect- 
ive condition  more  than  six  j'eai's,  and  when,  after  he  received  all 
that  in  iK)int  of  law  he  was  entitled  to  on  the  face  of  the  record,  he 
gave  notice  for  the  fii-st  time  to  a  purchaser  of  retd  estate  affected  by 
the  judgment  that  he  would  apply  to  the  court  to  have  Ids  judgment 
amended,  it  was  held  that  he  was  guilty  of  gi'oss  laches,  and  in  no 
condition  to  ask  for  equitable  relitf  upon  the  ground  that  the  pur- 
chaser, who  was  guilty  of  no  actual  fraud  and  who  had  no  actual 
knowledge  of  the  true  state  of  things,  wjis  bound  to  examine  the 
v.iiole  record,  and  to  assume  that  at  some  time  in  the  future  the 
plaintiff  would  obtain  an  amenchnent  to  his  judgment.  Calef  v. 
Parsons,  253 

Equitable  Jurisdiction  of  the  County  Court. — ^The  County  Court 
has  equitable  jurisdiction  in  respect  to  all  matters  pertaining  to  the 
settlement  of  estates,  and  in  a  proper  case  it  may  set  aside  an  allow- 
ance of  a  claim  after  the  close  of  the  term  at  which  it  was  allowed, 
and  recpiini  the  p:irties  to  proceed  de  novo,  and  such  a  case  is  pre- 
sented when  it  ai)pears  that  fraud  or  mistake  has  intervened  so  that 
a  court  of  equity,  if  the  fa(*ts  were  before  it,  in  a  bill  to  set  aside  a 
judgment,  would  entertain  jurisdiction.  Schlink  v.  Mcurton,  471 
Equity  Follows  the  Law. — Eijuity  follows  the  law,  and  where  no 
equitable  considerations  intervene,  or  where  equities  are  equal,  it  will 
leave  the  piuties  to  the  situation  assigned  them  at  law.  Calef  v. 
ParsonSf  253 
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ERROR.     Immaterial  in  Instructions,  158, 

ESTATES.     Conveyance  of  Freelwld,  253. 

ESTOPPEL. 

Binding  upon  Principal  in  a  Bond,  Binding  upon  his  Sureties. — 
The  principal  in  an  official  bond  (in  this  case  being  the  county  treas- 
urer) is  estopped  to  deny  the  truth  of  his  own  repoits  and  records. 
It  is  a  part  of  his  official  duty  to  keep  correct  accounts  and  make 
correct  reports.  To  secure  the  performance  of  this  duty  is  one  of  the 
objects  and  conditions  of  his  l)ond.  He  can  not  be  heard  to  falsify 
his  OTSTi  official  rec«)rds,  and  wliatever  binds  him  in  this  respect, 
binds  his  sureties.  Doll  et  al.,  impleaded^  etc.,  v.  The  People,  etc.,  use 
of  County  of  Clarke  418 

EVIDENCE. 

Admisffibility  under  the  General  Issue. — Any  evidence  which  tends 
directly  to  show  tliat  the  plaintiff  did  not  have  a  subsisting  cause  of 
action  at  the  commencement  of  the  suit,  is  admissible  under  the 
general  issue.     Huff  v.  Wolfe,  589 

Admission  of  Incompetent,  Not  Always  Prejudicial. — The  admis- 
sion of  testimony  not  essential  to  a  right  of  recovery,  but  not  at  all 
prejudicial  to  the  opposite  party,  is  not  sufficient  cause  for  setting 
aside  a  verdict.     Springfield  Marine  Bk,  v.  Mitchell,  486 

Competency  of  Witnesses,  140. 

Introduction,  Objection  and  Exceptions. — Where  evidence  is  of- 
fered and  the  opposite  party  objects,  and  the  court  overrules  the 
objection,  an  excei)tion  must  be  taken  to  the  ruling  of  the  court  if 
the  party,  deeming  himself  prejudiceil  thereby,  desires  to  assign  the 
ruling  of  the  court  for  error  on  appeal.  City  of  Blooraington  v. 
Legg,  459 

Object  of  Ordinances,  208;  Other  Accidents  in  Actions  for  Personal  In- 
juries, 459;  Rules  of  as  to  Weight  of^Receipt,  85. 

Precautions  after  an  Accident. — Evidence  of  precaution,  taken 
after  the  occurrence  of  an  accident,  is  apt  to  be  interpreted  as  an 
admission  of  negligence,  and  should  not  be  admitted.  City  of 
Bloomington  v.  Legg,  Administrator,  etc,  459 

Presumption  as  to  Signature,  121. 

Production  of  Books  and  Papers. — Sec.  9,  Ch.  51,  R.  S.,  providing 
that  the  several  courts  shall  have  power  in  any  action  pending  be- 
fore them,  upon  motion  and  good  cause  shown,  and  reasonable 
notice  thereof  given,  to  require  parties  to  produce  books  or  writ- 
ings in  their  possession,  or  power,  which  contain  evidence  pertinent 
to  the  issue,  was  designed  to  invest  courts  of  law  with  more  power 
than  they  had  previously  exercised  in  reference  to  the  production  of 
private  writings.     Meeth  v.  Rankin  Brick  Co.,  602 

Technical  Difference  beticeen  Evidence  and  Testimony,  228. 

EXCEPTION.     To  Master's  Report,  317. 

EXEMPLARY  DAMAGES.    Included  in  General  Damages,  294. 
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FAcrr. 

Determining  Questions  of. — In  determining  questions  of  fact  and 
in  passing  upan  the  question  an  to  wliether  a  verdi(*t  is  against  the 
weight  of  the  evidence,  the  Appt^llate  Court  will  take  into  t\>nijidera- 
tion  all  matters  affecting  the  credibilities  of  the  witnesses,  such  as 
the  apparent  interest  of  tlie  witness,  his  oi)portunities  of  knowing  the 
matters  al)out  which  he  testifies,  the  reasonableness  or  imreasonable- 
neas  of  his  tewtinion}-,  when  tested  by  rules  of  common  sense  and 
judgment,  or  when  compared  with  other  matters  in  evidence  and  un- 
disputed so  far  aB  such  matters  api)ear  of  record,  and  will  exercise  a 
judicial  discretion  and  judgment  in  determining  the  same.  O'Ban- 
non^  Executrir^  etc,  v.  ViguSf  84 

FEDEIiAL  COURTS.    Jurisdiction  oj\  under  Patent  Laws,  454. 

fellow-servants. 

A  yard  switchman,  employetl  by  a  railroad  company  to  assist  in 
switching  cars,  his  duties  lM*ing  to  couple  and  uncouple  cars  and  to 
manage  the  brakes  upon  cars  wliich  were  being  switched  in  distrib- 
uting cars  about  the  yard,  and  tlie  car  inspector,  are  not  fellow-serv- 
ants within  the  rule  as  laid  down  in  this  State.  Chicago  <&  Eastern 
Illinois  R.  Co.  v.  Kneirim^  Admin isfrntriXy  etc.,  243 

^^llo  are. — A  person  was  employed  as  a*' mine  blacksmith  for 
Mine  No.  10;"  the  employer  (a  cori>oration)  was  about  to  raise  a 
smoke-stack  from  tlie  ground  and  i)lace  it  in  position  on  a  base  pre- 
pare<i  for  it  on  the  roof  of  the  lx)iler-hou8e  of  '  *  Mine  No.  9.**  No 
particular  servants  of  the  company  were  chai'ged  with  the  duty  of 
raising  stacks,  such  work  being  required  only  at  long  intervals.  It 
was  castomary  to  call  upon  any  of  its  employes  to  assist  in  the  work, 
and  so  notified  the  blacksmith,  while  he  was  at  work  at  his  anvil,  to 
assist  in  raising  the  stack.  While  doing  so,  appliances  gave  way 
and  the  stack  fell  upon  him  and  he  was  injured.  The  mode  of 
doing  the  work  of  arranging  the  ropes  and  pulley  by  which  the 
stack  was  to  be  raised  was  devised  and  constructed  bv  servants  of 
the  company,  who  were  superior  in  authority  to  the  blacksmith,  and 
with  whom  he  in  no  wise  co-operated  in  the  work,  nor  was  he  con- 
sulted about  it.  Under  such  circumstances  the  fact  that  the  ar- 
rangements were  made  and  machinery  constructed  and  furnished  by 
other  servants  of  the  company  will  not  relieve  the  common  master 
from  liability  arising  from  a  defect  in  the  machinery  or  from  a  lack 
of  ordinary  care  and  skill  in  the  preparation  of  the  contrivances  to 
do  the  work  of  raising  the  stack.  The  relation  of  fellow-servants 
does  not  exist  between  them  and  the  blacksmith.  Consolidated 
Coal  Co.  V  Ilcennij  115 

FENCES.    Failure  of  Railroads  to  Fence  Track,  36. 

FORCIBLE  ENTRY. 

Where  a  person  enters  upon  the  possession  of  another  without  his 
consent,  and  by  removing  the  fence  and  resetting  the  same,  takes 
possession  of  a  strip  or  parcel  thereof,  it  is  a  forcible  entry  under  the 
terms  of  the  statute  and  sufficient  to  support  the  action.  Coverdale 
V.  Curry,  213 


Index.  687 

FORCIBLE  ENTRY  AND  DETAINER.     Concurrent  Remedy,  190. 

Preliminary  Steps. — In  an  action  of  forcible  entry  and  detainer, 
brought  under  the  sixth  clause  of  section  2,  chapter  57,  R.  S. ,  which 
provides  that  when  lands  have  been  sold  under  the  judgment  of  any 
court  and  the  party  to  such  judgment  or  decree  refuses,  after  the 
expiration  of  the  time  of  redemption  and  after  demand  in  writing, 
to  surrender  possession  to  the  person  entitled  thereto,  such  penson 
may  recover  the  possession  by  an  action  of  forcible  entry  and  de- 
tainer. The  person  entitled  to  such  suit  is  not  required  before  com- 
mencing his  suit  to  serve  upon  the  person  in  possession  a  copy  of 
the  decree  and  produce  and  exhibit  his  deed,  as  in  proceedings  to 
procure  a  writ  of  assistance.  In  such  cases  the  person  entitled  to 
possession  is  required  only  to  comply  with  the  statute — that  is,  to 
make  a  demand  in  writing  before  commencing  his  suit.  Brack- 
ensieck  v.  Vahle,  312 

FORECLOSURE.    Jurisdiction  of  Court  to  Render  Decrees  in,  171. 

FORECLOSURE  PROCEEDINGS. 

Forcible  Entry  and  Detainer — Writ  of  Assist  an  ce-^Concnrrent 
Remedies. — The  purchaiser  of  lands  under  a  decree  of  foreclosure 
may  obtain  possession  by  a  writ  of  assistance  from  the  court  which 
rendered  the  decree,  or  by  an  action  of  forcible  entry  and  detainer 
under  the  statute.  These  are  concurrent  remedies,  and  both  may 
be  resorted  to  and  prosecuted  until  possession  is  obtiiined  through 
one  or  the  other.     Vahle  et  al.  v.  Braeckensick,  190 

Premises  Subject  to  Different  Liens. — Where  the  owner  of  prop- 
erty mortgages  to  secure  his  own  and  liis  wife's  obligation  and  after- 
ward mortgages  to  the  same  person  to  secure  the  obligation  of 
another  person,  such  person  joining  in  the  mortgage,  and  subse- 
quently sells  the  land,  the  purchaser  takes  it  subject  to  both  liens  and 
is  bound  to  discharge  the  one  as  well  as  the  other,  if  he  wishes  to 
obtain  a  perfect  title.  It  is  not  error  in  a  decree  of  foreclosure  to 
hold  the  premises  subject  to  both  liens  generally,  and  provide  for  the 
sale  of  the  premises  in  case  the  defendant  fails  to  discharge  them. 
Wri(jhtf  Impleaded,  etc,  f  y,  JacksomHlle  Benefit  Building  Associa- 
tion, 505 

Sales  en  Masse. — Ordinarily,  a  decree  of  foreclosure  may  be  wholly 
silent  as  to  the  order  in  which  tb^  premises  shall  be  offered  for  sale, 
but  when  the  mortgaged  lands  consist  of  separate  government  sub- 
divisions belonging  to  different  persons,  the  decree  must  so  direct 
the  order  of  sale  of  the  lots  or  tracts,  as  to  preserve  the  rights  and 
ecjuities  of  the  separate  owners.  A  decrt^e  absolutely  requiring  such 
premises  to  be  sold  in  one  body,  in  the  absence  of  imperative  reasons, 
can  not  be  upheld.     Skaggs  v.  Kincaid,  608 

FOREIGN  CORPORATIONS. 

Resident  Shareholders.— Under  paragraph  26,  R.  S.,  Ch.  32,  pro- 
viding that  foreign  corporations  and  officers  and  agents  thereof  doing 
business  in  this  State  shall  be  subject  to  all  the  liabilities,  restrictions 
and  duties  that  may  be  imposed  upon  corporations  of  like  character 
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organized  under  the  pjeneral  laws  of  this  State,  and  sliall  have  no 
other  or  ^eatt^r  powers,  a  forei^  lioniestoad  and  loan  association, 
doin<»  busin(»ss  in  this  State,  will  be  subject  to  the  laws  of  this  State, 
and  a  resident  shareholder  therein  will  be  entit!(»d  to  withdraw  his 
stock  and  to  sue  for  and  recover  payments  made  by  him,  upon  jiving 
thirty  days  noti(*e,  ett\,  as  recjuired  by  section  6,  R.  S.,  Chap.  32.  not- 
withstanding the  provLsi;>ns  of  the  charter  and  by-laws  of  such  for- 
eign corjxH'ation  to  the  contrary.  Granite  State  Provident  Aasn  v. 
Uoyd,  420 

FORFEITURE. 

Ijease.for  Xon-Pajfrnent  of  /?<»»/.— Tlie  common  law  rule  that  to 
create  the  forfeiture  of  a  lease  for  the  non-payment  of  rent,  a  demand 
for  payment  must  l)e  made  U[)on  the  premises,  is  dis|H»nsed  with  by 
ne<'essur}'  implicatiim  ariiiing  from  our  statutes.     Howland  v.  White, 

236 
Immature  Rent-notes — Surrender  of  Deed,  238. 

FORMER  adjudication. 

H.  soil!  a  mowing  maching  to  L.  for  $55,  telling  him  he  would 
have  to  have  the  money  on  the  first  day  of  September,  as  Dtvring 
&  Co.'s  agent  would  Ix*  there  on  that  day,  and  he  would  Imve  to  pay 
for  all  the  machines  he  had  sold.  L.  did  not  pay  for  th'»  marliine, 
H.  paiil  Deering  &  C'o.  for  it  and  sued  L.  for  the  price.  On  the  trial 
it  was  shown  tiiat  Deering  &  Co.  had  sued  L.  for  the  same  machine 
and  on  the  trial  of  that  suit  L.  t'stilied  that  he  owed  H.  for  the  ma- 
chine and  not  Dt'ering&  Co.;  that  lie  thought  of  H.  and  did  not  know 
Deering  &  ( 'o.  in  the  transa'-tion.  A  judgment  against  Deering  & 
C'o.  foHow(Ml.  Uix)n  the  trial  of  this  suit  in  the  court  below,  L.  in- 
sisted that  the  adjudication  in  that  suit  was  a  bar  to  this,  and  asked 
for  anrl  got  from  the  court  the  following  instruction:  **  The  court 
instruct  the  jury  that  if  they  believe  from  the  evidence  that  the 
same  identical  subject-matter  involved  in  the  former  suit  testifieil  to 
was  the  same  that  is  involved  in  this  suit,  and  that  such  subject-mat- 
ter has  been  adjusted,  then  in  that  case  you  should  find  for  the  de- 
fendant." //  was  held  error,  as  the  (evidence  offered  no  ground  for 
the  hy|K)thcsis  that  the  subject- nuitter  of  the  suit  was  involved  in 
the  former,  but  was  against  it.  It  was  not  the  machine  Vmt  the  in- 
debtetlncss  for  it  tbat  was  the  subject-matter  of  both  these  suita 
Hoke  V.  Lowe,  120 

FRAUD.     Sale  of  Property^Matrimonxal  Rights,  327. 

FREEHOLD  ESTATES.    \\nii^yanceof,2oS. 

GENERAL  DAMAGES. 

General  damages  include  exemplary  or  vindictive  damages. 
Colby  V.  J/cG'ce,  294 

GIFTS. 

Causa  Mortis  and  Infer  Vivos  and  Othenrise. — ^The  experience  of 
ages  has  demonstrated  the  wisdom  and  the  necessity  of  guarding 
such  bequests  or  gifts  of  prtjp^rty  against  fraud,  under  influence 


j^ 
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and  imposition.  All  the  States  of  our  Union  have  statutes  designed 
to  supply  such  safeguards.  If  a  person  desires  to  make  a  solemn 
dis]io6ition  of  his  property,  to  take  effect  only  after  his  death,  yet 
leaving  him,  so  long  as  he  may  live,  fully  empowered  to  change 
such  disposition,  or  to  apply  its  subject-matter  to  his  own  use  or  to 
any  other  purpose,  he  must  do  so  by  a  will,  in  strict  conformity  with 
the  statutory  enactments  regulating  such  bequests.  Trustees^  etc. ,  v. 
Hall,  '  536 

Causa  Mortis  and  Inter  Vivos. — A  gift  inter  vivos  is  only  enforced 
when  it  is  a  completed  gift.  The  donor  must  relinquish  al>solutely 
and  irrev^ocably  present  and  future  dommion  and  jjower  over  the 
subject-matter  of  such  gift.  True  the  delivery  may  be  in  escrow 
to  vest  upon  the  happening  of  such  an  event,  but  this  contingency 
must  not  be  at  the  mere  will  or  pleasure  of  the  donor.  If  such  a 
gift  is  not  completed  during  the  lifetime  of  the  donor,  his  death 
revokes  the  part  which  has  been  performed.     Trustees,  etc,  v.  Hall, 

536 

Causa  Mortis  and  Inter  Vivos. — There  are  two  kinds  of  gifts: 
1.  Gifts  simj^ly  so  called,  or  gifts  inter  vivos,  as  they  were  distin- 
guished in  the  civil  law;  and  2,  gifts  causa  mortis,  or  those  made  in 
apprehension  of  death.  An  instruction  stating  that  if  a  person, 
when  sick,  and  not  expecting  to  get  well,  give  money  to  another, 
and  afterward  recover  from  his  sickness  and  repossess  himself  of 
the  money,  defines  a  gift  causa  mortis.  Marsh,  Adrn'r,  etc,  v. 
Prentiss  et  aL,  74 

Gifts  Inter  Vivos. — Where  an  aged  wife  took  a  package  of 
money  from  a  book-case,  and  gave  or  delivered  it  to  her  husband, 
saying  that  she  was  getting  in  poor  health,  and  did  not  exj^ct  to 
live  very  long,  that  she  wanted  him  to  take  it,  and  at  her  death 
bury  her,  pay  the  funeral  expenses,  and  the  balance  was  his,  it 
was  held  to  be  a  gift  inter  vivos.    Marsh  v.  Prentiss,  74 

Gifts  Inter  Vivos — Promi.ssor]j  Note — Consideration, — John  O. 
Bolin,  a  man  of  a  religious  tiUTi  of  mind,  conferred  with  the  officers 
and  members  of  the  board  of  trustees  of  the  Illinois  Christian  Mis- 
sionary Convention,  relative  to  making  a  provision  for  the  institu- 
tion. About  January,  18:j6,  he  went  to  J.  W.  Boren,  and  handed 
him  certain  papei-s  and  said  to  him,  "'Squire,"  if  anything  happens 
tome,  mail  these  letters."  One  of  them  was  directed  to  A.  McLean, 
and  stamped.  The  others  were  all  inside  of  a  blank  envelope.  Mr. 
Bolin  said  to  Boren,  "  Ihside,  the  blank  one,  will  tell  you  what  to 
do."  Mr.  Boren  took  the  letters,  wrote  across  them  the  name  of 
John  O.  Bolin,  and  said  to  him,  *'  If  anything  happens  to  me,  these 
belong  to  you."  In  January,  1889,  Bolin  died.  Boren  mailed  the 
letter  directed  to  A.  McLean  to  him.  It  contained  a  note  for  two 
thousand  dollars.  On  opening  the  blank  envelope,  among  others 
was  another  envelope  directed  to  N.  S.  Haynes,  evangelist,  etc., 
properly  directed  and  stamped.    This    letter    Boren  mailed,  and  it 
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was  received  by  Mr.  Haynes,  and  contained  a  notj?  for  two  tliousTcnd 

dollars,  of  which  the  following  is  a  copy; 

$2,000.  Milton,  Pike  Co.,  IlL 

Ten  years  after  date  I  promise  to  pay  to  the  tnistees  of  the  jier- 
manent  fund  of  the  Illinois  Christian  Missionary  Convention  two 
thousand  (2,000)  dollars,  without  interest,  for  such  fund,  and  in  con- 
6id(*ration  of  one  (1)  dollar  and  other  valuable  considerations,  I 
hereby  agree  in  the  event  of  my  death  before  tlie  maturity  of  this 
note,  said  note  shall  in  that  case  become  absolutely  due  and  payable. 

J.  O.  BoiJK. 

Edward  N.  French  was  apiwinted  administrator  of  the  estate,  and 
the  trustees  commenced  suit  a^^ainst  him.  He  pleaded  general  issue 
and  want  of  consideration.  A  trial  was  had  before  the  court.  Upon 
the  hearing  of  the  case  the  court  gave  judgment  ap:ain.st  the  plaint- 
iff for  costs,  holding  that  the  note  was  never  delivered,  and  was 
without  consideration.  Upon  appeal  it  was  held  that  the  judgment 
of  the  Circuit  Court  was  correct.     Trustees,  etc,  v.  Hall,  536 

Guardian  ad  Litem — Formal  Anawer. — Tlie  answer  of  a  minor 
by  his  guardian  ad  litem,  although  formal,  is  sufTirient  to  interpose 
any  defense  which  api>ears  in  his  behalf  in  the  evidence.  iSkaggs  v. 
Kincaid,  608 

Guardian  and  Ward — Agreements  Between.  —Agreements between 
a  guardian  and  his  ward,  upon  arriving  at  legal  age,  appearing  to 
be  fair  and  just,  and  not  tending  unduly  to  the  benefit  of  the  guard- 
ian, may  be  upheld.    Huffv.  Wolfe,  589 

Agreements. — Agreements  betweon  a  guardian  and  his  ward  fix- 
ing his  compensation,  though  made  after  the  ward  has  arrived  at 
legal  ago,  are  to  be  viewed  with  sui»picion  ani  zealously  scrutinize  J. 
It  is  pn^uraed  that  the  influence  of  the  confidential  relationship  of 
the  parties  exists  until  final  settlement  and  payment  is  made,  and 
all  transactions  and  dealings  between  them,  prejudicially  affecting 
the  interest  of  the  ward,  are  held  to  be  consti'uctively  fraudulent. 
Huff  V.  Wolfe,  589 

GUARANTY. 

Contract  of. — Wliere  a  company  manufacturing  implement*?  en- 
tered into  a  contract  with  a  person  to  sell  the  same  for  cash  or  notes 
and  that  all  notes  taken  should  be  indorsed  by  such  persons  as  fol- 
lows—**  For  value  received,  we  hereby  guarantee  the  payment  of 
the  within  note  and  waive  protest,  demand  and  notice  of  non-]iay- 
ment  thereof,"  and  such  person  having  so  indorsed  a  not«  taken  in 
payment  of  an  implement  sold,  it  was  field  that  the  fact  that  the 
company  sent  out  one  of  its  agents  to  assist  such  pers<in  in  making 
sales,  and  who  assisted  in  making  the  sale  in  question,  and  advised 
taking  the  note,  etc.,  did  not  make  the  sale  of  the  implement  sold, 
the  sale  of  the  company,  so  that  the  guaranty,  being  made  after  the 
sale,  would  be  without  consideration.  Lioiig  d:  At  stutter  Co.  v.  T.  J. 
Hill  et  al.,  617 

HABITUAL  USE. 

Of  Intoxicating  Ligriiors. — Taking  t]ae  several  questions  relative 
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to  liquor,  tobacco  and  opium,  embraced  in  the  general  inter- 
rogatory, it  must  be  apparent  that  a  liberal  and  reasonable  con- 
struction should  be  applied.  It  can  not  be  supposed  it  was  un- 
derstood that  the  appUcant  had  never  taken  liquor  or  opium,  and 
that  he  was  ignoi*ant  of  the  taste  of  either.  Such  a  construction, 
literally  applied,  would  exclude  the  great  mass  of  men,  and  would 
reduce  th^  ranks  of  insurance  organizations  to  an  unprofitable  min- 
imum.   A,  O.  U.  W.  V.  Belcham,  846 

HIGHWAYS.    Injunction  to  Restrain  Commissioners  in  Repairing  a 
Highway^  67. 

Commissioners  of  Highways — Injunction, — Where  the  commis- 
sioners of  highways  in  repairing  a  highway  were  about  to  fill  up  a 
ditch,  they  were  restrained  from  doing  so  by  an  injunction.  In 
their  answer  to  the  bill  they  answered  that  they  were  not  bierely  in- 
tending to  fill  up  the  ditch,  but  also  to  put  a  culvert  across  the  road 
so  that  the  water  from  the  complainant's  tile  drain  could  flow  in  its 
natural  course,  as  it  did  before  the  road  was  graded  up.  The  evi- 
dence showed  that  they  were  putting  in  the  culvert  when  the  writ 
was  served,  and  it  was  conceded  that  by  a  culvert  at  that  place  the 
water  would  flow  in  its  natural  course.  It  was  heldy  that  the  in- 
*junction  was  properly  dissolved.  It  was  the  duty  of  the  commis- 
sioners, under  the  statute,  which  gave  them  charge  of  the  road  and 
required  them  to  keep  it  in  repair,  to  improve  it  as  far  as  practi- 
cable.   Henline  v.  Stack  et  aJ^,  Oi 

HOMESTEAD  RIGHT. 

In  a  proceeding  by  creditor's  bill,  where  a  decree  is  entered  for 
the  sale  of  real  estate,  and  an  appeal  taken,  the  question  of  home- 
stead rights  can  not  be  raised  for  the  first  time  in  the  Appellate 
CJourt.    Maddox  v.  Epler^  265 

HOMESTEADS. 

Exemption  from  Sale  on  Execution, — A  party  and  his  wife  not 
residing  in  a  home  of  their  own,  purchased  a  vacant  lot  on  which 
to  erect  a  dwelling  for  their  family,  the  deed  for  the  same  being  de- 
livered to  him  eleven  days  afterward.  Before  the  delivery  of  the 
deed  he  had  the  lot  inclosed,  a  garden  broken,  the  foimdation  for 
the  house  laid,  and  the  lumber  for  its  completion  on  the  ground. 
About  a  month  afterward  his  family  moved  into  it,  though  it  was 
not  yet  quite  completed.  About  a  week  before  the  family  moved 
into  the  house,  a  person  having  a  justice's  judgment  against  him, 
filed  the  same  in  the  office  of  the  clerk  of  the  Circuit  Court,  caused 
an  execution  thereon  to  be  issued  and  delivered  to  the  sheriff,  under 
which  he  levied  and  was  proceeding  to  sell,  when  he  was  enjoined. 
It  was  contended  that  because  he  was  not,  at  the  time  the  execution 
was  placed  in  the  sheriff's  liands,  residing  with  his  family  upon  the 
lot,  he  had  no  homestead  therein,  but  it  vxis  held  otherwise,  and  the 
injunction  made  perpetual     Webb,  Sheriff,  etc  v.  Hollenbeck,  5U 

HOMESTEAD  AND  LOAN  ASSOCIATION. 

Withdrawal  of  Stock— Construction  of  ^te^Mte,— Section   6  of 
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the  Hoint»stead  and  Loan  Association  Act  of  this  State,  R.  S. ,  Ch. 
82,  Par.  73,  providing  that  any  stockholder  wishing  to  withdraw 
froui  tlie  said  corporation,  aliall  have  power  to  do  so  by  giving  thirty 
davs  notice  of  his  intention  to  withdraw,  and  shall  be  entitled  to 
receive  the  amount  paid  in  by  him,  and  such  interest  thereon  or 
such  proiwrtion  of  the  profits  as  the  by-laws  may  determine,  less  all 
fines  and  other  charges,  relates  only  to  corporation^  formed  under 
the  laws  of  this  State,  but  will  control  the  reme<ly  of  resident  share- 
holders in  non-resident  coi-porations  doing  business  in  this  State,  the 
by-laws  of  such  foreign  corixirations  to  the  contrary  notwithstand- 
ing.   Oranite  State  Provident  Associations.  lAoydy  429 

HUSBAND  AND  WIFK     Tramfers  of  Pmjyerty  between,  887. 

Wife's  Sejxirate  Proiicrty. — Where  a  wife  permitted  her  husband 
to  use  her  money  in  his  business  operations  and  to  buy  and  take 
detnis  in  his  o?vn  name,  and  to  retain  the  same  for  a  period  of  six  or 
seven  years,  during  which  pt^riod  he  be<*ame  in  debt  and  then  con- 
veyed the  land  to  his  wife,  she  can  not  be  heard,  in  a  proceeding  by 
a  creditor's  bill,  to  say  that  she  liad  an  understanding  with  her  husband 
that  he  would  prote(*t  her  by  putting  the  land  in  her  name  when  it 
was  paid  for,  to  defeat  a  creditor  who  may  have  trusted  her  husband 
on  the  faith  of  the  property  he  held  with  her  knowledge  and  con- 
sent. Maddox  et  al,  v.  Epler,  265 
Transfers  of  Property  beticcen  Husband  and  Wife, — ^Transfers  of 
personal  property  between  husband  and  wife  are  valid  under  the 
statutes,  though  not.  in  writing,  except  as  against  the  rights  and 
interests  of  third  persons.     Dorsey  v.  Williams^  386 

INJUNCTIONS.     Against  Commissioners  of  Highways,  67, 

AUowa  uce  of  Damages  on  Dissolution—Setinces  of  Counsel.— "Where 
the  services  of  counsel  are  directed  to  the  defeat  of  a  bill  in  chancerv 
U])on  the  main  question  and  no  service  is  required  to  obtain  a  dissolu- 
tion of  the  ih  junction,  aside  from  the  hearing  on  the  merits,  and  when 
it  is  apparent  that  the  s'^rvicesof  counsel  would  be  the  same  whether 
there  was  an  injunction  or  not,  the  injunction  being  a  mere  incident 
and  not  the  occasion  for  any  special  services  of  counsel,  apart  from 
the  general  defense  on  the  merits,  it  is  improper  to  allow  counsel 
fees  as  damages.    Mainard  v.  Webb,  Sheriff,  et  al.,  183 

INNUENDOES.     Appeal  in  Aetionfor  Slander^  831. 

InnuendiX's. — Improper  Use,  etc. — Where  a  defendant  wishes  to  test 
the  sufficiency  of  a  declaration,  in  respect  to  the  proper  use  of  innu- 
endoes, his  proper  course  is  to  demur.  If  the  declaration  wholly 
fails  to  state  a  cause  of  action,  the  point  may  be  made  in  arrest  or  on 
error;  but  where  there  is  merely  a  defective  statement  of  a  cause  of 
action,  the  omission  will  be  aided  by  the  verdict.   Finnell  v.  Walker, 

331 
INSTRUCTIONS, 

Given  Orally. — ^Whilethe  statute  requires  the  court  to  instruct  the 

jury  in  writing,  it  is  competent  for  the  parties  to  waive  this  require- 
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inent,  and  doing  so,  they  axe  bound  by  their  agreement  to  that 
effect.     JBest  v.  Wilson,  3o2 

Assuming  Facts,— An  instruction  which  assumes  that  a  testator 
signed  a  will,  where  the  bill  alleges  that  he  executed  the  instrument 
claimed  to  be  his  will,  the  attesting  witnesses  testified  that  he  signed 
it,  and  the  fact  that  he  did  so  is  in  no  wise  disputed,  can  not  be 
regarded  as  erroneous.     Graybeal  v.  Qardner,  305 

Assumption  of  Facts  Not  Admitted.— On  the  trial  of  an  issue  as  to 
whether  a  contract  of  sale  is  conditional,  it  is  error  to  instruct  the 
jury  that  it  is  incumbent  upon  the  defendant  to  establish,  by  a  pre- 
ponderance of  the  evidence,  a  warranty  claimed  and  a  breach  of 
such  warranty,  because  the  instruction  practically  assumes  that  the 
defendant  purchased  the  property  and  was  defending  upon  the 
ground  of  a  wairanty,  etc.     Coates  v.  Mernin,  466 

Assuming  Facts,  etc. — It  is  not  error  for  an  instruction  to  assume 
facts  conceded,  and  not  controverted.     Haines  v,  Amerine,  570 

Evideiice  Conflicting. — In  cases  where  the  proof  is  of  an  unsatis- 
factory character,  great  accuracy  and  harmony  should  mark  the 
instructions.    P.  D.  &  K  Ry.  Co.  v.  Hardimck,  562 

Corrections  in  Form. — The  trial  judge  having  read  an  instruction 
to  the  jury,  was  dissatisfied  with  it.  He  erased  a  part  of  it  and 
stated  to  the  jury  that  he  would  read  it  again,  and  did  so,  omitting 
the  part  erased;  this  vxis  held  properly  done.    Wells  v.  Ipperson,  580 

Jn  Divorce  Cases,  382. 

Duty  of  Carriers  of  Passengers. — Tt  is  not  error  to  instruct  the 
jury,  in  an  action  against  a  railroad  company  for  personal  injuries, 
that  common  carriers  as  persons  are  required  to  do  all  that  human 
care,  vigilance  and  foresight  can  reasonably  do,  consistent  with  the 
character  and  mode  of  conveyance  adopted  and  tlie  practical  prose- 
cution of  the  business,  to  prevent  accidents  to  passengers  riding 
upon  their  trains  or  alighting  therefrom.  C.  &  A.  H.  B,  Co.  v. 
Byrum,  41 

Error  Will  Not  Always  Reverse — Special  Findings. — In  an  action 
on  a  promissory  note,  the  defendant  pleaded  the  statute  of  limita- 
tions, and  the  plaintiff  replied,  a  payment,  etc.  Held,  that  under 
the  state  of  the  pleadings,  it  was  error  to  instruct  the  jury  that  the 
burden  of  proof  was  upon  the  defendant,  under  his  plea,  to  sliow 
that  the  suit  was  not  commenced  within  the  statutory  period;  but  as 
tlie  instruction  only  placed  upon  the  defendant  the  burden  of  prov- 
ing a  matter  already  admitted  by  the  pleading,  it  could  not  have 
operated  to  his  prejudice,  and  hence,  not  reversible  error.  Sim- 
mons v.  Nelson,  520 

Immaterial  Error. — In  an  action  upon  a  promissory  note,  the 
court  instructed  the  jujy  for  the  plaintiff,  tliat  if  they  believed  from 
the  evidence  that  plaintiff  was  the  grandmother  of  defendant, 
Charles  Teeter's  wife,  and  resided  with  defendant  Charles  Teeter, 
and  was  treated  as  a  member  of  the  family,  then  they  must  be  satis- 
fied from  the  evidence  that  at  the  time  plaintiff  so  resided  with  the 
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said  defendant,  it  was  expected  by  both  parties  that  plaintiff  should 
pay  ber  Ixjard,  or  that  the  circumstances  under  which  the  board  was 
furnished  were  such  that  such  expectation  was  reasonable  and  nat- 
ural, or  that  there  was  an  expressed  contract  on  the  part  of  plaintiff 
to  pay  her  board,  and  if  the  jury  are  not  so  satisfied  from  the  evi- 
dence, the  defendants  should  be  allowed  nothing  by  way  of  set-off. 
It  tra«  held  that  the  instnic^tion  called  for  a  higher  degree  of  proof 
on  the  part  of  the  defendants  than  the  law  required,  and  had  the 
evidence  been  at  all  close  u{X)n  the  question  of  set-off,  the  court 
might  have  felt  constrained  to  hold  the  giving  of  the  instruction 
material  terror,  and  sufficient  ground  for  reversing  the  case.  Teeter 
V.  Poe,  158 

Intention  of  a  Person  Who  Violates  an  Ordinance. — ^In  an  action 
by  a  municipal  corporation  for  the  violation  of  an  ordinance  against 
knowingly  suffering  or  permitting  domestic  animals  to  graze  on  the 
public  streets,  the  court  modified  an  instruction  asked  by  the  plaint- 
iff,  so  as  to  make  it  necessary  to  show  that  the  defendant  intention- 
ally p<»rmitted  his  horse  to  graze  on  the  street  and  gave  an  instruc- 
tion to  the  same  effect  for  the  defendant.  It  was  held  error,  as  no 
IX)sitive  or  preconceived  intention  is  necessary.  A  mere  incidental 
and  trifling  act  of  grazing  would  not  be  sufficient,  as  if  a  horse  were 
to  snatch  a  mouthful  of  grass  when  led  along  the  street.  Tliere 
must  l)e  something  substantial,  but  it  is  not  necessary  to  show  a  design 
or  intention.     City  of  Petersburg  v.  IMiitnack,  663 

Must  be  Consistent  with  the  Issue  upon  7'rial. — On  the  trial  of  an 
issue  as  to  whether  a  contract  of  sale  is  conditional,  instructions 
which  deal  with  the  law,  concerning  false  affirmations  and  fraudu- 
lent representation,  and  advise  the  jury  that  they  can  not  avail  tlie 
defendant  unless  made  under  circumstances  calculated  to  deceive  an 
ordinarily  prudent  perjjon,  and  to  warrant  the  rescission  of  a  contract, 
Buch  representations  must  be  both  false  and  fraudulent,  are  im- 
proper, as  tending  to  mislead  the  jury,  and,  moreover,  as  seeming  to 
imply  that  the  plaintiff  had  contracted  for  the  property,  and  was 
seeking  to  avoid  a  judgment  for  the  price,  upon  the  ground  that  he 
had  been  induced  to  make  the  purchase  by  false  and  fraudulent  rep- 
resentations.    Coates  V.  Mei^dn,  466 

Measure  of  Proof. — An  instruction,  which,  as  presented  to  the 
court,  contains  an  admission  that  proof  of  any  set  of  words  alleged 
will  be  sufficient,  is  not  rendered  vicious  by  the  court's  adding  *'  or 
some  one  set  of  u?ords"    Finnell  v.  Walker^  331 

Intoxicating  Liquors. — An  instruction  announcing  in  substance 
that  if  the  defendant  sold  liquor  to  the  husband,  which  caused  his 
intoxication  in  whole  or  in  part,  and  that  thereby  the  plaintiff  was 
injured  in  her  means  of  support,  she  had  a  cause  of  action,  is  proper. 

The  Same. — An  instruction  to  the  effect  that  if  the  husband  had 
become  a  drunkard,  and  from  that  cause  ceased  to  support  his  wife, 
she  could  not  complain  if  she  kept  him  in  the  same  condition,  and 
prevented  him  from  resuming  his  normal  condition  and  thereby  pro- 
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longed  the  loss  entailed  upon  her  by  bad  habits,  which  their  acts 
assisted  to  maintain  and  strengthen,  is  properly  refused,  for  the  rea- 
son that  the  defendant  would,  in  a  legal  aspect,  be  just  as  responsible 
for  continuing  the  loss  as  for  causing  it  in  the  first  place,  though  the 
damages  might  not  be  the  same  in  both  cases.    Lloyd  v.  Kelly,    554 

Nuisances. — In  an  action  to  recover  damages  resulting  from  the. 
discharge  of  otf en^sive  matter  from  a  sewer  into  a  creek,  an  instruc- 
tion which  states  that  if  tliere  were  obstructions  in  the  creek  below 
the  mouth  of  the  sewer,  and  that  such  obstructions  caused  offensive 
matter  to  remain  in  said  creek  and  caused  damage  to  the  plaintiff, 
etc.,  is  erroneous  because  it  is  not  limiteii  to  the  obstructions  on  the 
plaintiflTs  premises,  or  such  as  were  made  by  him  or  were  under  his 
oontroL     City  of  Jacksonville  v.  Doan,  247 

Presumptions  of  Law  Asserted  to  be  Conchisii^. — The  court  erred 
in  instructing  the  jury  that  **  if  they  believe  from  the  evidence  that 
the  deceased  was  in  the  employ  of  the  defendant,  and  the  foreman 
of  the  company  directed  the  deoe^ised  to  help  about  the  chute  just 
before  it  fell,  then  it  was  his  duty  to  obey,  and  if  he  went  under  it 
with  the  foreman,  then  the  law  would  presume  tlie  d(»ceased  used 
due  care  under  all  circumstances,  and  that  he  would  not  rush  reck- 
lessly intA  danger  if  he  knew  it,"  for  the  reason  that  it  asserts  a  pre- 
sumption of  law  to  be  conclusive,  arising  upon  the  facts  that  the 
deceased  was  in  the  employ  of  the  company  and  was  directed  by  its 
foreman  to  go  under  the  chute  as  he  did;  these  facts  being  undis- 
puted the  jury  was  bound  to  find  that  the  deceased  did  exercise  all 
due  care  on  Ids  part.    Penwell  Coal  Mining  Co.  v.  Diefenthaler,  616 

Repetition.  —It  is  not  error  to  refuse  an  instruction,  the  substance 
of  which  is  contained  in  other  instructions  given  for  the  same  party. 
Phenix  Ins.  Co.  v.  Wolund,  535 

Refusal — Repetition. — ^The  erroneous  refusal  of  the  court  to  in- 
struct the  juiy  tliat  an  indors3ment  of  a  credit  upon  a  promissory 
note  was  not  evidence  that  a  payment  had  bv?en  made,  is  cured  by 
other  instructions,  explicitly  telling  the  jury  that  they  must  find  for 
tlie  party  insisting  tliat  the  payment  had  been  made,  unless  they 
believed  from  a  preponderance  of  the  evidence  that  it  had  not  been 
made  as  claimed.     Simmons  v.  Nelson,  520 

Not  to  Withdraw  Evidence  from  the  Jury. — The  court  also  erred 
in  giving  for  the  plaintiff  the  following  instruction:  **If  the  jury 
believe  from  the  evidence  that  said  Robert  H.  Kuhn  was  called  by 
the  manager  to  assist  about  said  chute,  and  the  manager  knew  it 
was  dangerous  and  risk  was  incurred  in  working  about  it,  and  he 
did  not  inform  the  deceased  of  said  danger,  and  the  deceased  did 
not  know  of  it,  then  the  company  was  guilty  of  culpable  negligence 
on  account  of  such  conduct  of  its  manager."  The  instruction 
withdrew  from  the  consideration  of  the  jury  all  evidence  tending 
to  show  that  the  supposed  ignorance  of  the  deceased  was  due  to 
his  own  fault.    Penwell  Coed  iViniiig  Co.  v.  Diefenthaler,  616 

Statement  that  Certain  Facts  Amount  to  Culpable  Negligence, 
Error. — While  a  person  (Robert  H.  Kuhn)  employed  as  a  blacksmith 
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and  a  doer  of  g^eneral  work  about  a  ooal  mine  was  assisting  tJie 
superintendent  to  prop  up  the  pocket  chute,  tlien  containin;^  several 
tons  of  coal,  it  fell  u^ioa  him  and  killtni  him.  He  had.  himself « 
hel|)ed  to  construct  the  chute  originally  and  was  as  well  ac<iuainted 
witli  it»  condition  as  the  compiuiy  or  any  of  its  olnc'ers.  A  suit 
for  damages  brought  by  his  legal  represiaitative  resulted  in  a 
verdi(*t  of  l|'J,5()0.  It  was  sought  to  sustain  the  verdict  u}x>n  two 
groimds,  viz.,  the  insutli._'iency  of  the  chute,  on  account  of  its  con- 
struction, to  sustain  the  weiglit  put  ujx)n  it,  and  the  dumping  of  coal 
into  it  while  the  deceasi^d  wtis  at  work  under  it,  both  of  which  were 
chargeii  as  neglig  *riiv  on  th3  part  of  the  company.  On  the  trial  the 
court  gave  the  following  instruction  for  the  appellee:  ''Tlie  court 
instructs  the  jury,  if  they  believe  from  the  evidence  that  the  chute 
was  out  of  rejKiir  an«l  unsafe,  and  tliat  it  was  known  to  the  defend- 
ant and  that  tlie  manager  for  the  company  ordered  the  deceased  to 
hel})  alx>ut  the  chute  in  propping  it  up,  and  at  the  time  the  chute 
was  heavily  lo»id»Hl  with  co;U,  and  while  dt*c^eased  was  under  the 
chutt*,  endeavoring  to  prop  it  up,  coal  was  being  dumi>eil  into  the 
chuti*.  of  which  Uie  dtH'eiis<.»d  was  not  informed,  thL**  would  be  cul- 
pable nt^gligence  under  tlie  circumstances."  It  urns  lield  error y  be- 
cause it  informs  the  jury  that  certam  facts  amount  to  **  culpable 
negligence"  aUvl  by  it  the  jury  must  liave understcx> J  tliat  tlie  "cul- 
pable nt^gligence"  was  actii suable  negligence,  warranting  and 
rtHjuiri ng  a  verdict  for  the  phiintilf .  Its  h\ix)tlu'sis  does  not  include 
tlu*  neci'ss;iry  element  on  the  part  of  tlie  deceivsed,  that  at  the  time 
of  the  acci<lent  he  was  using  due  care,  etc.  Penwell  Coal  Mining 
Co.v.  Dicfcnthaler,  616 

Ri'/uttftl  to  Give  on  Quendons  Xot  Arising  in  the  Case. — It  is 
not  error  to  refuse  an  instru<^tion  U}X)n  a  quc^stion  which  does  not 
arLst*  in  the  case.     CUicajo  <fc  E  istern  Illinois  R.  Co.  v.  Kneirim^  ^43 

IXSUli.\XCE— LIFE. 

Api^ication — Construction  of  Questions  and  Ansirers. — ^The  ap- 
plication to  become  a  member  in  a  beneficiary  insurance  association, 
cvintaimni  tlie  following:  "  I  certify  that  the  answers  made  by  me 
to  the  <|uestions  prt>pounded  by  the  metlical  examiner  of  this  loilge, 
which  are  attachtnl  to  this  application  and  form  a  part  thereof,  are 
true. "  Among  other  qutt>t  ions  and  answers  the  application  contained 
tlie  following: 

** To  what  extent  does  the  person  use  alcoholic  stimulants?  A. 
None.  *' 

**  To  what  extent  does  the  person  use  tobiicco?    A-    Moderate.** 

•*To  what  extent  dov*s  the  person  use  opium?    A.     None." 

**  Are  there  any  inclinations  that  would  lead  you  to  suppose  that 
the  a])plit*ant  leads  or  has  lei  otlier  than  a  sober  and  temperate  life? 
A.     None." 

**  Do  you  consider  the  ap])licjmt's  life  to  be  safely  insurable  and  do 
you  reix>m!ujnd  that  a  policy  be  grante«i?    A.     Yes." 

The  answers  were  made  by  the   medical  examiner.    It  teas  /le/d. 
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that  tlie  answers  thus  made  might  be  regarded  as  made  by  the  appli- 
cant with  the  qualification  that  he  had  the  ri^jjht  to  rely  to  some 
extent  upon  the  construction  given  by  the  examiner  to  the  various 
questions,  and  the  answers  which  the  examiner  made  from  the  in- 
formation he  obtained  by  his  questions  to  the  appUcant.  A.  O.  U. 
W.  V.  Belcham,  ,  846 

Waiver  of^Conditions, — Whei:e  a  health  certificate,  which  was 
required  by  the  by-laws  of  an  insurance  association  for  the  pui'pose 
of  reinstatement  after  a  lapse,  by  reason  of  a  failure  to  pay  an  assess- 
ment, was  sent  to  the  assured,  whose  policy  had  lapssd,  with  a  notice 
that  it  was  necessary,  and  the  assured, b^nng  an  ilUb<3rate  person,  sent 
it  to  another  person  with  a  request  to  sign  the  assured's  name  to  it 
and  forward  it  to  the  association,  which  was  done,  and  the  association, 
knowing  that  it  was  not  the  signature  of  the  assured,  received  there- 
after twenty -five  consecutive  and  regular  payments  for  annual  dues 
and  mortuary  assessments,  it  was  held^  that  the  receipt  by  the 
association  of  subsequent  dues  and  assessments  was  a  waiver  of  any 
possible  irregularity  in  the  execution  of  the  health  certificate. 
Mutual  Benefit  Life  Association  of  America  v.  Coats,  185 

INTEREST. 

Sub-contractor'' s  Lien, — ^A  proceeding  to  enforce  a  lien  by  a  per- 
son as  a  sub-contractor  against  a  railroad  company,  is  a  proceeding 
to  enforce  a  liability  for  money  due  on  an  instrument  in  writing, 
and  is  within  the  terms  of  the  statute  allowing  interest.  St,  Li  <Sb 
P,  R.  R,  Co.  V.  Kerr,  496 

INTOXICATING  LIQUORS.  Material  Use  of,  347;  What  i$  Habitual 
Use  ofy  846;  Use  of  by  Juries,  305. 

Injuries  Occasioned  by  the  Sale  of— Damages. — Under  the  statute 
giving  a  remedy  for  injuries  occasioned  by  the  sale  of  intoxicating 
li(j[uors,  the  family  of  the  inebriate  may  be  injured  in  their  means 
of  support,  although  not  deprived  of  the  bare  necessities  of  life,  and 
whatever  lessens  or  impairs  the  ability  of  the  husband  and  father  to 
supply  the  suitable  comforts  which  might  reasonably  be  expected 
from  one  in  his  occupation  and  with  his  capacity  for  earning 
money,  may  be  regarded  as  lessening  or  impaking  this  means  of 
support.     Herring  v.  Ervin,  369 

Moderate  Use  of  Liquor. — In  regard  to  liquor  it  is  otherwise;  the 
taste  of  it  is  not  usually  repugnant,  and  one  may  occasionally  in- 
dulge in  it  without  having  acquired  a  habit  of  doing  so.  A.  O,  U, 
W.  V.  Belcham,  346 

Injuries  Caused  by  the  Sale  of. — A  wife  is  entitled  to  support  from 
her  husband,  and  may  complain  whenever  his  capacity  or  inclina- 
tion to  support  her  is  substantially  impaired  or  diminished.  Although 
a  husband  may  have  previously  contracted  the  habit  which  so 
deprived  her  of  her  legal  due,  yet  if  the  supply  of  liquor  were  discon- 
tinued, he  would  presumably  be  restored  to  his  normal  condition  and 
capacity,  at  least  to  some  appreciable  extent,  and  whatever  pre- 
vented such  restoration,  would  amount  to  a  loss  of  support.  Lloyd 
V.  Kelly,  554 
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l\\)Uce. — A  person  briiij^ing  an  action  for  the  recovery  of  damages 
under  the  stiituto  relating  to  the  sale  of  intoxicating  liquoni,  is  not 
Ik)Uu<1  to  rtquire  the  marnhal  to  notify  saloon-keepers  not  to  sell 
liiliiors.  etc.,  afi  a  condition  of  recovery.  The  mere  fact  that  by  the 
ordinances  the  marshal  was  required  to  post  the  names  of  those 
persons  whose*  wives  would  so  notify  him,  imposes  no  legal  duty  in 
this  respect,  Ui)on  a  plaintiff.    Uoyd  v.  Kelly,  554 

JUDGES. 

I*  i(jht  to  Preside.— YAther  ol  the  three  judges  of  the  circuit  may 
lawfully  preside  in  any  county  in  the  circuit,  for  the  whole  or  dur- 
ing only  a  part  of  the  term  or  of  any  day  of  the  term.     Vahle  v. 
BrdcckeiiHick,  190 

PreauUiuj  at  a  Term  of  the  Circuit  Court  —  Presumption. — 
Where  the  (convening  order  of  the  term  sliows  that  one  of  the 
jud^t»s  prt^i<Ud  at  the  opening  of  the  court  at  the  beginning  of  tlie 
term,  or  any  day  thereof,  and  a  decree  rendered  at  such  term 
a[>p;vu*H  to  Ixi  the  judicial  act  of  another  judge,  the  presumption  is 
not  that  both  wore  presiding  at  the  time,  but  that  each  presided  at 
such  tini.'s  during  the  day  as  he  lawfully  should  in  order  to  perform 
the  judicial  act  shoNvn  by  the  record  to  have  been  performed  by 
such  judge.     Vahle  v.  Braeckenaick,  190 

JUDGMENT  FOR  COSTS. 

Against  a  Municijxtl  Corporation. — It  is  error  to  render  a  judg- 
ment" against  a  municipal  corporation  for  costs.  Tlie  City  of  Peters- 
burg y,  Whitnackj  663 

JUDGMENT  ERRONEOUS. 

Ameiiduient  at  a  Subsequent  Term  of  Court — Practice—Ad' 
dit tonal  Record, — A  judgment  was  entered  against  the  city  of 
Jacksonville  for  costs  in  a  suit  for  a  violation  of  an  ordinance. 
Pending  an  appeal,  at  a  subsequent  term  of  the  Circuit  Court  the 
cause  was  re-<locketed,  and  on  motion  of  the  defendant,  an  order  was 
made  amending  the  judgment  by  striking  out  so  much  of  the 
record  as  related  to  costs;  then  an  additional  record  was  tikH:l  in  the 
Appellate  Court  showing  the  motion,  the  hearing  by  the  court  of  the 
arguments  of  coiuisel,  the  rulings  allowing  the  motion,  etc.,  to 
which  rulings  the  plaintilT  then  and  there  excepted,  etc.  It  was 
held  that  the  amendment  was  proper.  City  of  Jacksonville  v. 
HeadeUj  60 

JUDGMENT  IN  PERSONAM. 

At  Common  L<nr.— At  common  law  a  mortgagee  might,  if  he  desired 
a  judgment  in  personam,  bring  his  action  at  law  upon  the  mortgage 
indebtedness.    Phelan  v.  Jona  Savings  Bk,,  171 

JUDGMENT. 

Proper  on  its  Face — Costs  as  to  a  Dismissed  Defendant. — Where 
it  is  aasigned  for  error  that  the  judgment  was  rendere<l  against  a 
party  for  costs  made  by  reason  of  another  party  being  originally  made 
defendant,  but  as  to  whom  the  suit  had  been  dismissed  while  pend- 
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ing  in  a  justice's  court,  the  abstract  not  showing  what  costs,  if  any, 
were  made  in  that  court,  the  judgment  appearing  pT*oper  on  its  face, 
and  nothing  appearing  aliunde  to  vitiate  it,  it  will  not  be  disturbed. 
Haines  v.  Amerine,  570 

JUDGMENTS — Power  of  Court  over,  after  Adjournment,  471. 

Jurisdiction  of  the  Courts  to  Render  Decrees  in  Personam  in  Fore- 
closure Suits. — Our  courts  are  without  jurisdiction  to  render  judg- 
ments or  decrees  for  the  payment  of  the  mortgage  indebtedness 
against  defendants  in  foreclosure  proceedings.  Under  the  statute 
tliey  can  only  render  a  decree  for  the  balance  of  the  amount  that  may 
be  found  to  be  remaining  unpaid  after  the  mortgaged  premises  have 
been  sold  and  the  proceeds  applied  under  the  decree.  Phelan  v.  lona 
Savings  Bk.,  171 

Notice. — All  persons  are  presumed  to  take  notice  of  the  judgment! 
of  the  Circuit  Courts,  and  when  dealing  with  property  subject  to  the 
liens  of  such  judgments  they  are  bound  thereby,  whether  they  in  fact 
have  such  knowledge  or  not.  The  judgment  is  the  recorded  conclu- 
sion of  the  court  and  imports  verity.  Though  it  may  be  erroneous, 
and  though  ifpon  the  face  of  the  whole  rec^ord,  including  the  plead- 
ings in  the  cause,  it  may  appear  that  this  is  such  error  as  would 
induce  a  reversal  if  examined  by  an  appellate  tribunal,  yet  while 
unreversed  and  in  full  force  it  is  nevertheless  v^d  and  binding. 
Calef  V.  Parsons,  253 

JURISDICTION. 

Freehold  Involved.— Th^  question  as  to  whether  a  tax  deed  is  invalid 
because  of  defects  in  the  proceedings  upon  which  it  is  based,  involves 
a  freehold.    Angela  et  al.  v.  Angela  et  a/.,  580 

JURORS. 

Misconduct  of—  Use  of  Intoxicating  Liquors. — Where,  upon  a  mo- 
tion for  a  new  trial,  the  court  is  satisfied  from  the  affidavit  read  that 
none  of  the  jurors  drank  liquor  in  sufficient  quantity,-  or  at  such 
times  during  the  progress  of  the  trial,  as  to  aflFect  the  verdict,  a  new 
trial  will  not  be  granted.     Grayheal  v.  Gardner,  805 

JURY. 

Questions  of  Fact. — ^Where  a  matter  in  controversy  involves  opera- 
tions on  the  Chicago  Board  of  Trade,  and  the  defense  was  that  they 
were  illegal  transactions  because  of  a  mutual  understanding  that 
the  operations  were  mere  speculation  in  the  fluctuations  of  the 
market,  etc.,and  the  evidence  was  conflicting,  the  jury  might  have 
found  either  way,  but  having  found  for  the  plaintiff,  their  verdict 
was  not  disturbed.    Brand  v.  Lock,  390 

Trials  by  Jury — Design  and  Pur]X)se. — The  design  and  purpose  of 
trials  by  jury  is  to  secure  a  verdict  according  to  the  merits  of  the 
case  under  the  law,  and  a  judgment  upon  such  a  verdict  will  not  be 
reversed  even  if  slight  errors  were  committed  upon  the  trial  in  the 
admission  of  improper  evidence  or  in  giving  or  refusing  of  iiibtruc- 
tions.    Smith  v.  City  of  Cairo^  1G6 
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juistic^e  of  the  peace. 

Docket  Enttnes — Signatures^  etc, — It  is  not  essential  that  the  sig- 
nature of  a  justice  of  the  peace  should  be  appended  as  a  verification 
of  his  docket,     Daniels  v.  Thompson,  393 

LACHES. 

Infants. — Infants  are  not  chargeahle  with  la^^hes:  the  presumption 
is  tliat  they  do  not  know  their  rights.  Tearney  et  al.  v.  Fleming  et 
a/.,  507 

LANDLORD  AND  TENANT. 

Eqifittj  Follows  the  Lair. — In  equity,  where  there  is  concurrent 
jurisdiction  with  courts  of  law,  the  statute  of  limitations  will  be 
e<iually  ])indinp,  but  there  are  many  cases  where  e<iuity  acts,  not  so 
much  m  obedience  to  the  law  of  limitations,  as  in  anal(><<y  to  it- 
Aside  from  the  cases  where  the  statute*  may  be  api)lied,  lapse  of  time 
will,  in  many  cases,  constitute  a  bar  to  equitable  relief.  Palmer 
V.  Woofl  630 

Uinnatnred  Rent  Notes  Surrendered  upon  a  Forfeiture  of  the 
lA'ase. — On  the  27th  day  of  March,  1889,  Peter  and  Julius  Keister, 
t**n;»nts  in  common  of  certain  premises,  joined  in  a  lease  to  Jolin  P. 
White,  by  which  Pet(»r  leased  his  luilf  for  one  year  and  Julius  his 
half  for  two  years.  In  payment  of  the  rent  to  Julius,  White  made 
and  dt^livered  eight  promissory  notes,  each  for  $116.66.  with  Minerva 
Wliite  as  security.  The  first  note  fell  due  March  27,  1891,  the  next, 
SepLeinlK?r  27,  1691,  and  tlie  others  ninety  days  apart  thereafter.  On 
April  20,  18S9,  Julius  assigned  the  notes  and  lease  to  Jolmson  & 
Knight,  who,  seven  days  later,  assigncnl  the  lease  and  transferred 
the  not<^  to  S.  W.  Kinkaid.  On  or  about  Jime  1,  1891,  Minerva 
White,  the  defendant,  purchased  tlie  notes  and  lease  of  Kinkaid, 
who  assigned  the  lease  to  her.  On  December  10,'  1889,  White 
assigned  the  lease,  which  had  been  executed  in  dujdicate,  to  Albert 
and  John  Howland,  and  they  entt»red  into  possession  of  the  premises. 
One  of  the  not<^s  given  by  White,  with  Minerva  White  as  security, 
to  Julius  Keister,  matured  March  27,  1891,  and  not  being  paid, 
Minerva  White  gave  the  Rowlands  notice  of  her  ownership  of  the 
note  and  lease,  demanded  payment,  and  in  default,  declared  tlie 
lease  terminated  and  demanded  )X)sse8sion  of  the  undivided  half  of 
the  premist^,  etc.  Payment  not  being  made,  she  began  this  action. 
The  How  lands  claimed  that  because  Minerva  Wliite  did  not  surren- 
der and  deliver  to  them  all  the  rent  notes  held  by  her,  excepting  the 
one  on  which  the  forfeiture  was  declared  according  to  a  provision  of 
the  lease  to  that  effect,  her  action  was  not  sufficient  to  terminate  the 
lease  and  create  a  forfeiture.  It  was  held,  that  the  clause  of  the 
lease  did  not  expressly  provide  that  all  of  the  unmatured  rent  notes 
should  be  surrendered  in  case  of  a  forfeiture:  that  the  notes  not  hav- 
ing been  given  by  the  Rowlands,  they  had  no  right  to  them,  and 
were  under  no  obligation  to  pay  tliem  if  they  were  not  delivered  up. 
Howland  et  al.  v.  White,  236 

LARCENY. 

Imjjutation  of,  Not  Always  Actionable, — One  who  has  lost  projwrty 
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by  theft  or  trespass,  may,  in  good  faith  and  without  malice,  recite 
the  facts  and  cu'cumstances  connected  with  such  loss,  though  the 
guilt  of  another  is  thereby  indicated,  without  subjecting  himself  to 
an  action  of  slander,  if  he  expresses  no  opinion  and  makes  or  inti- 
mates no  charge  as  to  the  guilt  of  another.    Halsey  v.  Stillman,    413 

LIABILITY  OF  A  STOCKHOLDER. 

Tlie  liability  of  a  stockholder  is  regarded  as  primary,  and  he  must 
make  good  the  unpaid  balance  due  the  depositors,  regardless  of  what 
may  be  realized  from  the  corporate  assets.    Palmer  v.  Wood,    630 

LIEN. 

Deficiency — Lien  for  Bents  and  Profits  During  the  Statutory 
Period  Allowed  for  Redemption. — When  the  rents  and  profits  of  the 
land,  as  well  as  the  land  itself,  are  pledged  by  a  mortgage  for  the 
amount  due  the  mortgagee  by  the  appointment  of  a  receiver,  he  has 
an  equitable  lien  upon  such  rents  and  profits  during  the  statutory 
period  allowed  for  redemption  of  the  full  payment  of  any  deficiency 
that  may  arise  upon  a  sale  of  the  premises  to  pay  the  debt.  Oak- 
ford  V.  Robinson,  270 

LIMITATIONS. 

Administrator's  Bond — Statute  of  Limitations. — In  an  action  by 
the  heirs  of  a  deceased  person  against  the  administrator,  and  the 
sureties  upon  his  official  bond,  it  appeared  that  the  bond  was  given 
in  1865,  and  that  in  1872  the  administrator  made  a  report  showing  a 
balance  in  his  hands  of  $1,228.50,  which  was  approved  by  the  court, 
and  distribution  ordered.  The  administrator  paid  out,  accordingly, 
to  all  the  heirs  a  part  of  their  shares,  and  all  except  two  in  fulJ; 
that  no  further  step  was  taken  until  October,  1891,  when  the  ad- 
ministrator presented  his  final  report  and  asked  to  be  discharged, 
objections  being  filed,  etc.  The  County  Court  found  a  balance  re- 
maining in  his  hands,  and  ordered  him  to  pay  over  the  same  in 
thirty  days.  Tliis  he  declined  to  do,  and  ^  suit  upon  his  bond  was 
the  result.  On  the  question  whether  an  action  could  be  maintained 
upon  the  bond  for  an  accoimt  of  moneys  collected,  but  not  reported, 
prior  to  the  report  of  1872,  it  was  held  that  it  could  not,  more  than 
sixteen  years,  the  statutory  period  of  limitations,  having  elapsed 
since  the  making  of  the  report  in  1871.  The  People,  etc.,  use  of, 
etc.,  V.  Ochiltree  et  a/.,  220 

Statute  of  Limitations  —  Burden  of  —  Proof  —  Instructions.— 
Where,  to  a  declaration  on  a  promissory  note,  the  defendant  pleaded 
the  statute  of  limitations,  and  the  plaintiff  replied  that  a  payment 
had  been  made  within  the  statutory  period,  an  instruction  which 
advises  the  jury  that  the  burden  of  proof  upon  the  issue  made  by  a 
plea  of  the  statute  of  limitations  is  upon  the  defendant,  to  show  that 
the  suit  was  not  commenced  within  ten  years  after  the  action  oc- 
curred, is  erroneous.  By  the  state  of  the  pleadings,  the  plaintiff,  by 
his  replication,  admits  that  the  action  was  barred,  unless  saved  by 
reason  of  the  payment  which  he  maintained  the  defendant  had 
made  upon  the  note.    Simmons  v.  Nelson^  520 
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limitations  in  chancery,  630. 

Burihn  of  I*i^>ftf  undvr  Pica  Traversed. — UntU-r  a  plea  of  tlie 
Ptitutt*  of  limitations,  traversed,  the  burden  of  proof  is  U{K>n  the  di  - 
fendant.     Haines  v.  Amerinr,  570 

Krempiionof  TrK-s/^.— The  doctrine  of  exemption  of  trusts  frx>nn 
the  oiMTation  of  the  statute  of  limitations  is  not  re<*<>>niized  in  pro- 
cee^lintCH  at  law.  Strictly*  s])eaking,  a  trubt,  in  itn  teclinical  sen^se,  is 
known  only  in  wjuity,  antl  to  exenii)t  it  from  Uie  har  of  the  ^tatute 
it  niiifit  bt»  of  tlie  kinil  belonjring  exclusively  to  the  juristhction  of 
eijuity.  "VVh»*never  a  so-oailed  trust  matter  is  co^rnizahle  at  law, 
it  is  not  witlnirawn  from  the  operation  of  the  statute,  but  is  subject 
thereto.     The  Prople  v.  Ochiltree,  2ti0 

Limitations  under  By-Laws — Waiver. — ^Where  the  by-laws  of  a 
benefit  life  aNSocuition  provi<hHi  that — "In  any  suit,  proceeding  or 
ac'tinn,  brought  ujKm  a  certificate  of  membership  or  claim  there- 
under, after  the  expiration  of  one  year  next  after  the  deatii  of 
the  nifUilK'r,  the  lai>se  of  time  shall  be  taken  and  deemed  conclu- 
sive evidt^nce  against  the  validity  of  the  claim  thereby  so  attempted 
to  1x5  enfon'cd,  any  statute  of  limitations  of  any  state  or  govern- 
ment to  the  ctmtrary  notwithstanding" — and  pending  a  negotiation 
in  n>;^ard  to  the  settlement  of  a  claim,  if  the  action  of  the  association 
is  such  as  to  create  in  the  mind  of  the  claimant  a  reasonable  hope 
that  an  adjiLstinent  woiiM  be  made  and  tliereby  deter  him  from 
brill j^Mng  his  suit,  the  ass<K'iation  will  be  estopjKHl  from  inter^tosing 
the  defense  of  the  limitation,  because  it  had  by  its  own  course  mis- 
leil  the  claimant  by  inducing  him  to  l)elieve  that  his  claim  would  be 
settled.    Mutual  Benefit  Life  Ass'n  v.  Coats,  185 

LITIGANTS. 

Non-resident  Litigants— Resident  Garnishees— Rights  of  Creditor. 
—Where  the  plaintiff  and  defendant  in  an  attachment  proceeding 
are  non-resident,  the  fact  that  persons  indebted  to  the  defendant, 
and  summoned  as  garnishees,  are  residents,  does  not  change  the  sit- 
uation, llie  right  to  collect  the  amounts  due  from  such  persons  as 
debtore,  pertains  to,  and  follows,  the  creditors,  and  the  situs  of  the 
property  held  by  the  creditor  is  the  residence  of  the  creditor. 
Consolidated  Tank  Line  Co.  v.  Collier,  529 

LOSSES. 

How  Ascertained,  etc. — ^Tlie  losses  for  which  stockholders  in  these 
corporations  are  liable,  are  not  to  be  ascertained  by  deducting  the 
assets  of  the  corporation  from  the  claims  of  the  deixjsitors,  but  the 
latter  may  seek  from  the  stockholders  full  payment  of  whatever  is 
due  from  the  corporation.     Palmer  v.  Wood^  630 

LOSSES  AND  PROFITS,  649. 

LOSS  OF  SERVICE. 

Constituents  of  the  Action. — Loss  of  service  is  theoretically  neces- 
sary to  supi)ort  an  action  for  seduction,  but  only  slight  evidence  of 
sueh  loss  is  required,  for  the  reason  that  the  loss  of  the  comfort  and 
society  of  the  daughter  and  honor  of  the  father  and  the  family  are 
tlie  real  constituents  of  the  action.    Bayles  v.  Burgard^  871 
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MALICE. 

Implied  at  Common  Laxo. — Malice  is  implied  at  common  law  from 
the  speaking  of  actionable  words,  and  general  damages  follow  as  a 
legal  inference.    Colby  v.  McQee,  294 

Implied  under  Statutes,  etc. — Malice  is  likewise  to  be  implied  from 
the  speaking  of  words  made  actionable  by  statute.  The  effect  of  the 
statute  is  to  increase  the  number  of  actionable  words  from  all  of 
which  malice  is  to  be  alike  implied,  and  recovery  allowed,  without 
proof  of  special  damages.     Colby  v.  McGee,  294 

MANDAIMUS. 

Proceedings. — In  mandamus  proceedings  the  relator  miwt  show  a 
clear  legal  right  to  the  relief  prayed.  The  People  v.  Village  of  Cha- 
pin,  643 

MASTER  IN  CHANCERY.    Exception  to  Report,  563. 

Master  and  Servant. — ^Tlie  mere  relation  of  mjister  and  servant  can 
never  imply  an  obligation  on  the  part  of  the  master  to  take  more 
care  of  a  servant  than  he  may  reasonably  be  presumed  to  take  of 
himself,  and  so  where  defects  in  machiner>'-  or  other  appliances  are 
as  well  known  to  the  servant  as  to  the  master,  the  servant  mast  be 
regarded  as  voluntarily  incurring  the  risk  resulting  from  its  use, 
unless  the  master,  by  urging  on  the  servant,  or  coercing  him  into 
danger,  or  in  some  other  way,  directly  contributes  to  the  injury.  P. , 
D.  <fr  E.  Ry.  Co.  V.  Hardwick,  563 

Railroad  Employes. — It  is  a  familiar  doctrine  in  this  State  that  an 
employe  must  be  careful  to  note  and  report  any  defects  or  want  of 
repair  in  the  applian(»es  which  he  is  required  to  use.  If  the  employer 
uses  reasonable  care  to  furnish  safe  and  suitable  apx)liances,  he  may 
expect  his  employe  will  promptly  call  attention  to  any  defects  that 
may  appear  or  of  any  repairs  that  may  become  necessary,  so  far  as 
due  care  on  his  part  will  discover  the  same,  and  an  employe  who 
fails  in  this  respect  does  not  exercise  ordinary  care  for  his  own  safety. 
Peoria,  Decatur  A  Evansville  Ry.  Co.  v.  Hardwick,  562 

Conflicting  Rules — Negligence. — The  rules  of  a  railroad  company 
required  the  brakemen  to  be  on  top  of  the  train  when  approaching 
a  stiition,  and  also  forbade  their  being  on  top  of  very  high  cars  when 
approaching  bridges  and  viaducts.  In  the  case  at  bar,  it  hapi^ened 
that  the  train  contained  a  high  car  and  the  viaduct  was  near  the 
station,  and  while  the  brakeman  was,  under  one  rule,  required  to  be 
on  top  of  the  train,  it  was  his  duty,  under  the  other,  to  avoid  the 
high  cars  as  he  neared  the  viaduct.  There  were  no  lights  and  the 
night  was  dark.  The  court  said  there  was  a  narrow  line  between 
his  duty  to  his  employers  and  a  proper  regard  for  his  own  safety, 
and  held,  that  if  the  company  so  arranged  mattera  by  allowing  a 
viaduct  at  a  point  where  a  brakeman  was  recjuired  to  be  on  top  of 
the  train,  and  by  admitting  into  the  train  a  car  too  high  to  pass 
safely  under  the  viaduct, with  a  brakeman  standing  upon  it,  and  by 
providing  no  light  or  other  warning,  that^  it  became  necessary  for 
the  brakeman  to  incur  some  risk  in  performing  his  duty,  and  if  he, 
in  this  seeming  conflict  between  his  duty  and  his  safety,  used  rea- 
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^nn\h\o  care  and  judp^ment,  exercising  such  caution  as  a  reasonably 
prudent  man  would,  ordinarily,  under  like  cii*cumstances,  then  tlie 
company  (Mij^ht  to  comp<»nsate  liim  for  the  injury  he  received.  C 
d:  A.  /e.  R,  Co.  V.  Mnthetrs,  361 

Relative  Duties — In  nt  ruction  a. — It  is  error  to  instruct  the  jury  that 
the  ma.ster'8  duty  is  absolute,  that  he  mast  furnish  reasonably  safe 
macliinery  and  keep  the  tracks  in  reasonable  repair,  making  him  the 
insurer  to  that  extent,  when  it  is  well  s<'ttled  that  he  is  bound  only 
to  use  due  and  reas<inable  care  to  that  end.  P.,  D.  cfc  E.  Ry,  Co.  t. 
Hani  wick,  563 

Rinks  Aaffumcd by  the  Servant— E.Ttra  Risks. — ^It  devolves  upon 
the  masti'r  to  prepare  the  appliances  and  machinery  to  be  useti  in 
and  about  the  biHini'ss  en.i^.i-^ed  in,  with  sui^h  reasonable  care  that 
the  servant  will  not  l)e  exjxjsed  to  perils  beyond  such  as  pertain  to  the 
work.  Extra  risks  resulting  from  a  failure  of  the  m<'u^ter  to  dis- 
charj^e  this  duty  <lo  not  come  within  the  <langer  assumed  by  a  serv- 
ant.    Cimsolidafcd  CiKil  Co.,  of  St.  Louis  v.  Hcenni,  115 

Notice  of  A'/rc/.s.— Where  applianct*s  are  contrived  and  construct4.*<l 
for  teni|x)rarv  use  without  th(»  assistance  or  knowledge  of  the  em- 
j)l()ve.  not  in  hit? care  or  control,  he  never  having  operate<l  them  or  had 
an  opportunity  to  inspect  them,  tlie  employe  is  not  chargeable  with 
notice  of  tlieir  defects,  either  in  plan  or  construction.  Consolidated 
C  Uxil  Co.  V .  lltrn  v  ? ,  1 15 

MATRIMOXIAL  RKJHTS. 

Sale  of  Property  in  Fraud  of. — A  husband  owned  property  on  the 
26th  day  of  November,  when  he  and  his  wife  s€»parated.  The  hus- 
band had  a  brother  living  in  Kansas.  On  the  3d  day  of  Decemlx*r 
he  arrived  at  the  home  of  the  husband  and  purchased  all  of  his  prop- 
erty except  *'  cash  in  hand  and  promissory  notes  "  for  $5,000,  paying 
$1,000,  and  giving  his  nc^t^  for  the  balance:  held,  that  the  sale  was 
only  colorabhs  and  tliat  both  parties  entered  into  it  with  the  fraudu- 
lent intent  and  i)ur]K>se  of  reserving  the  property  beyond  therejich 
of  the  wife  and  of  prev(»nting  its  application  under  tlie  statute  to  her 
use  and  benefit  and  t!iat  of  her  child.     Bear  v.  Bear,  327 

■  Measure  of  Proof  in  Slander,  331. 

MECHANIC'S  LIENS. 

Filing  Sia lenient. — On  the  question  as  to  whether  section  4  of  the 
Mechanic's  Lien  Law  as  amended  in  18H7  (Laws  1887,  219),  providing 
for  the  filing  of  a  statement  of  his  claim  by  a  person  claiming  a  hen. 
is  an  essiMitial  condition  of  his  right  to  file  his  petition,  or  applies 
onlv  as  ])rtwcH'n  tlie  lien  claimant  and  other  creditors,  or  incum- 
brancer  or  pmchaser,  and  not  as  lx'twei»n  such  claimant  and  the 
debtor,  the  inclination  of  tbe  court  is  tbat  it  is  an  essential  condition 
of  the  right  to  bring  a  suit  for  a  lion,  etc.     Shinn  v.  Matheny,      135 

MORTGAGE.     Given  to  Secure  Bonds— Parties,  497. 

Power  to  Appoint  a  Receiver  on  Default. — Where  a  mortgage  pro- 
vides for  the  i)ayment  of  taxes  and  insurance  of  the  buildings  upon 
the  premises,  and,  in  case  of  a  default,  for  the  appointment  of  a 
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receiver  to  collect  rente,  etc.,  during  the  pendency  of  foreclosure  pro- 
ceedings, it  is  held  that  a  non-comi)Uance  with  these  provisions 
empowered  the  mortgagees  to  declare  the  indebtedness  due,  though 
not  due  by  the  tenor  of  tlie  notes,  to  secure  the  payment  of  which  the 
mortgage  was  given,  and  to  procure,  through  the  medium  of  a 
receiver,  to  be  appointed  by  the  court,  jwsseRsion  of  the  premises,  and 
the  application  of  the  rents  to  the  payment  of  such  indebtedness. 
The  courts  of  this  state  are  vested  with  ample  power  and  jurisdiction 
to  enforce  such  contracts.    Niccolls  v.  Peninsular  Stove  Company, 

817 
MORTGAGE  FORECLOSURE. 

Prior  and  Subsequent  Mortgageee  —  Parties.  —  When  a  prior 
mortgagee  is  made  a  party  to  a  foreclosure  suit  by  a  second  mort- 
gagee, there  should  be  a  distinct  allegation  in  the  bill,  of  the  purpose 
for  which  prior  mortgagee  is  brought  in,  and  if  it  is  intended  to  as- 
sort the  invalidity  of  the  prior  mortgage,  or  that  for  any  reason  it 
should  be  subordinated  to  the  second  mortgage,  there  should  be  an 
averment  of  the  facts  relied  upon,  so  that  an  issue  may  be  made  up 
on  the  pleadings.  Under  the  generkl  allegation  that  a  party  has,  or 
claims  to  have,  some  interest  in  the  mortgaged  premises  or  some 
part  thereof,  as  purchasers,  mortgagees,  or  otherwise,  which  inter- 
ests, if  any,  accrued  subsequent  to  the  lien  of  the  complainant's  mort- 
gage, the  party  holding  the  prior  mortgage  is  not  bound  to  set  up 
his  rights  in  respect  thereto,  and  is  not  affected  by  a  decree  taken 
pro  confesso  against  him.     Foval  v.  Benton,  638 

In  Chancery — Parties. — A  person  holding  an  unrecorded  deed  of 
mortgaged  premises  and  not  being  in  possession,  can  not  complain 
because  he  is  not  made  a  party  defendant  in  foreclosure  proceedings. 
Oakford  et  al.  v.  Robinson,  270 

Effect  of  th£  Mortgagee's  Default  at  Common  Law. — Under  the 
common  law,  a  default  in  the  performance  of  the  conditions  of  a 
defeasance  worked  an  absolute  forfeiture  of  the  estate,  but  in  equity 
a  mortgage  was  only  regarded  as  a  security  for  the  indebtedness, 
and  a  right  of  redemption  after  a  default  was  established.  Phelan 
v.  lona  Savings  Bk. ,  171 

Mortgagee's  Eight  to  Rents. — The  right  of  a  mortgagee  to  rents 
secured  by  a  mortgage  can  not  be  contracted  away  by  the  mort- 
gagor.    Niccolls  V.  Peninsular  Stove  Co.,  817 

MUNICIPAL  CORPORATIONS. 

Liability  for  Costs  in  Quasi  Criminal  Proceedings. — Sec.  40,  Ch. 
58,  R.  S.,  providing  that  in  all  criminal  cases  where  the  fees  can  not 
be  collected  of  the  party  convicted,  or  where  the  prosecution  fails, 
the  county  may,  in  its  discretion,  direct  that  the  costs  of  the  prosecu- 
tion, or  so  much  thereof  as  shall  seem  just  and  equitable,  shall  be 
paid  out  of  the  county  treasury,  provided  that  the  costs  in  criminal 
and  quoM  criminal  prosecutions  for  the  violation  of  ordinances  of  an 
incorporated  town  or  city,  when  the  provisions  of  the  charters  of 
such  towns  or  cities  do  not  prohibit  the  payment  of  such  costs,  may 
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be  paid  by  such  city  or  town  in  the  discretion  of  the  city  council  or 
lK)ard  of  trustees  of  such  im'orjwrated  cities  or  towns,  applies  to  suits 
'  originally  commenced  in  the  Circuit  Courts,  as  well  as  to  those  com- 
menced before  justices  of  the  peace,  and  taken  there  by  appeal.  Tlie 
Peo}>lev,  Village  of  Chopin  f  643 

I\'ot  Liable  for  Coats. — Where  a  city  or  town  is  suing'to  enforce  its 
ordinances,  it  is  jHTfomiing  a  public  function  just  as  tlie  State  is 
when  [jrosei'uting  by  indictment  or  information;  the  payment  of  costs 
in  such  proceedings  being  discretionary,  such  city  or  town  can  not 
be  compelled  to  do  so  by  mandamus.  Tlie  People  v.  Village  of 
Chapin,  643 

NATIONAL  BANKS. 

Incidental  Powers  of  the  Directors, — The  incidental  powers  of 
the  directors  of  a  national  bank  are  such  as  are  necessary  to  the 
efficient  exercise  of  the  express  powers.  A  donation  of  the  sum  of 
$;>U0  of  the  funds  of  the  bank,  to  induce  a  manufa<.'turing  company 
to  remain  in  the  town  where  such  bank  is  located,  is  unauthorizeil 
and  illegal.     McCrory  \ .  Chambers,  445 

Right  to  Make  Do7iations  of  Money. — Tlie  right  to  make  donations 
of  money  is  not  among  the  chartered  powers  of  a  national  bank. 
The  directors  can  use  the  funds  and  property  of  the  bank  only  for 
proi)er  banking  purposes  and  for  the  strict  furtherance  of  the  busi- 
ness objects  and  financial  prosi)erity  of  the  corporation.  McCroi'yet 
at.  V.  Chambers  et  aL.,  445 

Use  of  Ftmdsfor  Charity,  etc. — The  directors  of  a  national  bank 
can  not  use  any  portion  of  the  money  of  the  bank  for  objects  of  use- 
fulness or  charity,  or  the  like,  however  worthy  of  encouragement  or 
aid.  They  can  not  make  gifts  from  the  corjwrate  funds.  McCrory 
V.  Chambers^  445 

NEGLIGENCE. 

A  Qnention  of  Fact — Exception. — It  may  bo  regarded  as  settled  in 
tliis  State  that  as  a  rule  negligence,  contributory  or  other,  and  whether 
the  facts  be  admitted  or  proved,  is  a  question  of  fact.  The  omis- 
sion of  a  duty  enjoined,  or  commission  of  an  act  forbidden,  by  a 
statute,  are  recognized  exceptions,  and  so  is  an  act  which  at  onct? 
strikes  the  minds  of  men  in  general  as  desperate  or  plainly  reckless*, 
Uke  jumping  from  a  train  moving  at  the  rate  of  fifty  miles  an  hour. 
C.  A  A.R.  R.  Co.  V.  Byrum,  41 

Injuries  to  Domestic  Animals,  251. 

Railroad  Company — Inconsistent  Rules. — ^A  railroad  company 
had  two  rules,  one  requiring  the  brakemen  to  be  on  top  of  the  train 
when  approaching  a  station,  so  as  to  keep  the  train  under  control, 
and  one  forbidding  the  brakemen  from  being  on  top  of  unusually 
high  cars  when  approaching  bridges  and  viaducts.  It  was  held  that 
an  instiniction  advising  the  jury  that  these  rules  were  not  in  conflict 
and  that  they  must  be  construed  together,  was  properly  given.  Chi- 
cngo  (St  Alton  Railroad  Company  v.  Matthews,  361 

Plaintiff  Must  Be  in  the  Exercise  of  Oi^inary  Care. — In  an  action 
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for  personal  injuries,  it  is  incumbent  upon  the  plaintiff  to  show  that 
at  the  time,  etc. ,  he  was  himself  in  the  exercise  of  ordinary  care. 
Fulton  County  Narroio  Gauge  Ry,  Co,  v.  Butler^  301 

Ordinary  Care,  etc, — ^When  a  pereon,  for  reasons  peculiar  to  her- 
self, must  be  more  prudent  and  use  greater  care  than  would  be  re- 
quired of  others,  such  greater  care  becomes  only  ordinary  care  in 
the  meaning  of  the  law.    Smith  v.  City  of  Cairo,  166 

NEW  TRIAL. 

A  new  trial  will  not  be  granted  upon  the  ground  of  newly  dis- 
covered evidence  where  the  evidence,  if  heard,  would  not  be  conclu- 
sive or  decisive,  but  merely  cumulative.    Halsey  v.  Stilbnan,      413 

NOTICE.    Judgment,  253. 

NUISANCES. 

Distinct  Damages, — If  the  principle  that  a  person  can  not  recover 
for  damages  resulting  from  the  offensive  discharge  from  a  sewer, 
unless  it  appears  that  he  has  suffered  da  nage  different  and  distinct 
from  that  sustained  by  the  general  public,  is  conceded  to  be  in  the 
abstract  correct,  it  has  no  application  to  a  case  where  sewage  is  dis- 
charged in  the  immediate  vicinity  of  the  plaintiff's  dwelling,  and  the 
effluvia  permeates  his  dwelling,  nauseating  and  sickening  its  inmates. 
Such  an  injury,  and  the  consequent  damages,  are  special  to  the 
plaintiff,  and  entirely  distinct  from  what  the  public  may  have 
suffered  in  a  general  way  from  the  same  cause.  City  of  Jacksonville 
V.  Doan,  247 

Instructions^  247. 

When  a  Permanent  Source  of  Injury. — A  nuisance  which  may  be 
abated  by  law  is  not  regarded  as  a  permanent  source  of  injury,  but 
as  a  continuing  source,  and  successive  actions  for  damages  occasioned 
by  it  may  be  maintained  from  time  to  time  as  such  damages  are  in- 
flicted.   Baker  v.  Leka,  353 

OFFICER. 

Failing  to  Give  a  New  Surety,— Under  Chapter  103,  R.  S.,  when 
an  officer  fails  to  give  a  new  bond,  his  duty  is  to  turn  over  to  his 
sureties  all  books,  moneys,  vouchers,  papers  and  every  description  of 
property  pertaining  to  his  office,  and  the  sureties  may  enforce  their 
rights  in  this  respect  by  an  action  of  replevin.  It  is  within  their 
power  to  proceed  against  him  by  quo  warranto  or  by  mandamus  to 
require  the  proper  authorities  to  call  an  election,  etc.  flewes  v.  The 
People,  439 

Holding  Over — Sureties. — ^When  an  officer  holds  over  after  the  ex- 
piration of.  his  term,  no  successor  having  been  elected  and  qualified, 
the  liability  of  sureties  upon  his  bond  will  extend  beyond  the  term 
for  a  reasonably  sufficient  time,  witliin  which  the  successor  may 
qualify.     Hewes  v.  The  People,  439 

Term  of  Office  Closed  upon  a  Contingency— Sureties,— Because  a 
certain  contingency  brings  the  term  of  an  office  to  a  close,  and  cuts 
off  or  terminates  the  legal  right  of  the  incumbent  to  perform  the  acts 
peitaining  to  the  office,  it  does  not  follow  that  as  to  the  public,  his 
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actd  are  to  be  discredited  or  that  his  sureties  are  released  when  his 
le;jjal  rij^ht  to  fill  the  office  has  ended.  He  may  be  treat-ed  as  an 
oliicer  (U' facto.  Being  such,  his  acts  are  valid,  not  only  as  against, 
but  also  in  favor  of,  third  persons;  so  held  whore  a  constable,  being 
recjuired  under  chapter  103,  R.  S.,  to  give  a  new  bond,  failed  to  do 
so,  but  continued  to  act.  Heives  et  al.  v.  The  People,  etc,,  for  t/.v, 
etc. ,  439 

Liability  of,  2  2, 

ORDER  OF  PROOFS. 

The  order  in  which  competent  evidence  shall  bo  received  is  largely 
in  the  discretion  of  the  court,  and  not  subject  to  review  except 
where  the  discretion  is  clearly  abiLsed.     Bussey  v.  Hemp  et  al,,    195 

ORDINANCES. 

Partly  Valid  and  Partly  Invalid. — An  ordinance  can  not  be  valid 
in  part  and  in  part  invalid  so  that  the  court  can  reject  the  invalid 
portion  and  support  the  residue.  McGregor  v.  Village  of  Loving- 
ton,  211 

Void  as  Against  Public  Policy,  211. 

PARTIES.    Foreclosure  in  Chancery,  270;  Mortgage  Foreclosure,  638. 

Mortgage  Oiven  to  Secure  Bonds, — ^The  rule  is  well  settled  that 
where  a  mortgage  is  given  to  secure  bonds,  which  are  negotiable  by 
delivering,  the  trustt»e  named  in  the  mortgage  is  to  be  deemed  the 
representative  of  the  bondholders,  and  may  litigate  in  their  behalf. 
They  are  not  necessary  parties  whether  the  trustee  is  complainant  or 
defendant,  or  whether  the  mortgage  is  a  prior  or  subsequent  incum- 
brance; it  is  sufficient  if  the  trustee  is  a  party.  Tlie  general  rule 
that  all  persons  who  have  an  interest  in  the  controversy  must  be  made 
parties,  has  an  exception  in  such  a  case.  St,  Louis  cfc  Peoria  R.  R, 
Co.  V,  Kerr  et  al,  496 

Persons  in  Interest  Not  Alivays  Necessary. — In  a  suit  against  the 
stockholders  of  an  insolvent  corporation,  it  is  not  necessary  that  all 
the  stockholders  should  be  made  parties.  The  rules  and  practice 
which  might  well  apply  to  different  cases,  requiring  all  persons 
interested  to  be  brought  in,  do  not  apply  to  cases  of  this  kind. 
Palmer  V,  Wood,  630 

Power  of  One  Partner  to  Bind  the  Firm  by  Deed. — ^Tho  rule  of  law 
in  force  in  this  State  is  that  partners  can  not  bind  the  firm  by  deed, 
and  ordinarily,  a  partner,  in  making  and  signing  such  an  instru- 
ment of  writing  in  the  firm  name,  binds  himself  only,  and  not  the 
firm. 

Previous  Parol  Assent. — It  is  the  rule  in  this  State  that,  if  the 
other  partners  give  their  parol  assent  previous  to  tlie  execution  of  a 
writing  that  it  should  be  under  seal,  it  will  bind  them  though  they 
are  alisont  when  it  is  signed.     Edwards  v.  Dillon,  475 

Rights  of  Parties  not  Joining  in  the  Appeal, — As  a  party  not  hav- 
ing appealed,  can  assign  no  en*or,  so  parties  who  have  appealed,  can 
assign  no  error  which  affects  only  the  rights  of  the  parties  not  api)eal- 
ing.    St,  L,  <&  P,  R,R.  Co.  v.  Kerr,  496 
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In  Chancery — Adjudication  under  Void  Order. — Where  persons 
come  into  court,  under  a  notice  and  order  of  the  court  requiring  all 
creditors  of  a  defunct  banking  institution,  having  claims  similar 
to  those  of  the  complainants  in  the  suit,  to  appear  and  mani- 
fest their  demands,  and  subsequently  the  court  set  aside  the  order, 
as  having  been  illegally  entered,  and  dismissed  the  parties  brought  in 
imder  it,  it  was  held  that  there  was  no  adjudication  as  to  the 
claims  held  by  these  parties.  Tliey  came  in  under  one  order  of  the 
court  and  retired  under  another,  holding  the  former  one  to  have  been 
inadvertently  made,  and  were  left  in  statu  quo,  the  same  as  if  their 
names  had  never  appeared  in  the  case.     Palmer  v.  Wto  I,  630 

Trustees,  etc. — Capacity  in  which  He  Acts,  198. 

Want  of  Proper  Parties  in  Chancery  Proceedings. — A  defendant 
in  a  chancery  proceeding,  after  answer  and  trial,  without  objection, 
can  not  complain  of  the  omission  of  a  pai'ty  which  does  not  preju- 
dice him.     Webb  v.  Hollenbeck^  514 

Calling  His  Adversary  as  a  Witness,  Not  Concluded  by  His  Testi- 
mony.— Where,  in  a  proceeding  by  a  creditor's  bill,  the  complainants 
called  the  defendants  and  put  them  upon  the  stand  as  their  witnesses, 
the  complainants  are  not  concluded  by  tlieir  testimony,  nor  is  the 
courtbound  to  accept  it  as  absolutely  triie.    Rindskoph  v.  Kuder, 

834 
PARTNERSHIP.    Contract—Seal,  When  Surplusage,  475. 

E.tristence  of,  etc. — Losses  and  Profits. — The  principle  to  be  col- 
lected from  the  authorities  appears  to  be  that  a  partnership,  even  as 
to  third  parties,  is  not  constituted  by  the  mere  fact  of  two  or  more 
persons  participating,  or  being  interested  in  the  profits  of  a  business, 
but  that  the  existence  of  a  partnership  implies  also  the  existence  of 
such  a  relation  between  the  pai*ties,  as  that  each  of  them  is  a  princi- 
pal, and  each  an  agent  of  the  other.     State  Nt.  Bk.  v.  Butler,     648 

Power  of  One  Partner  to  Bind  the  Finn  by  Deed,  475. 

When  it  Exists — Sharing  of  Losses  and  Profits. — The  fact  of  shar- 
ing of  losses  and  profits,  sjwken  of  in  the  books,  is  an' important,  if 
not  a  controlling,  test  in  determining  whether  a  partnership  exists, 
but  it  is  not  infallible;  it  is  subject  to  qualifications.  (1)  It  must 
be  a  sharing  in  the  profits,  as  distinguished  from  merely  making  the 
profits,  the  measure  of  compensation  for  services,  or  for  the  use  of 
property,  or  money  in  the  business.  (2)  There  must  not  only  be 
a  sharing  in  the  profits,  but  it  must  be  done  as  a  principal,  and  not 
merely  as  an  employe,  or  as  interest  on  a  loan  of  money  or  for  the 
use  of  property.    State  Nat.  Bk.  v.  Butler,  648 

Partnership  Funds. — A  partnersliip  caused  a  sum  of  money  to  be 
deposited  in  the  National  Live  Stock  Bank,  of  Chicago,  to  the  credit 
of  the  Bank  of  Arthur,  for  its  (said  partnership)  account.  The  last 
named  bank  placed  the  amount  to  the  individual  credit  of  one  of 
the  members  of  the  firm,  and  paid  the  money  out  on  his  .check.  In 
a  suit  by  the  firm  to  recover  the  money,  the  ti'ial  court  refused  to 
hold  tlu-ee  propositions  of  law,  viz: 
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(K)  If  the  court  believe  from  the  evidence  that  plaintiffs,  Ellars 
&  Humble,  caused  funds  b<^'longing  to  them  to  come  into  posscission 
of  defendant,  and  that  said  Ellars  &  Humble  did  not  want  a  firm 
account  opened  with  the  bank,  but  d(  sired  to  have  tlie  funds  placed 
to  the  credit  of  one  or  tlie  otlier  of  the  members  of  said  firm,  and 
that  such  firm  funds  had  been  placed  prior  to  the  transaction  com- 
plained of,  and  that  such  disix>sition  thereof  had  been  acquioriced  in 
bv  sfiid  firm,  and  if  the  court  further  believe  from  tlie  evidence 
that  the  money  in  controversy  was  money  belonging  to  said  firm, 
and  was  placed  by  defendant  to  the  cre<iit  of  Humble,  either  with 
or  without  the  8iK»cial  dire(!tion  of  tlie  firm,  or  either  ot  them,  but 
in  accordance  with  a  method  of  doing  business  before  tliat  time  ac- 
quiesced in  by  said  firm,  and  that  said  money  was  paid  to  said  Hum- 
ble* on  his  individual  check  after  having  been  placed  to  his  account 
— then  the  judgment  in  this  case  ought  to  be  for  defendant. 

(2.)  The  placing  of  partnership  funds  coming  into  the  possession 
of  a  bank  to  the  credit  of  one  of  the  membei's  of  the  firm  when  the 
firm  has  no  firm  account  with  suc^h  bank,  and  desires  not  to  have 
one,  and  payment  to  said  member  of  said  fimds  on  liis  individual 
clieck,  is  payment  to  the  firm. 

(3.)  If  the  court  believers  from  the  evidence  that  defendant  r€^ 
ceivcnl  the  money  in  controversy  as  funds  belonging  to  the  firm  of 
Ellars  &  Humble,  and  paid  the  same  to  Humble  as  a  member  of 
said  firm,  then  the  plain ti If s,  Ellars  &  Humble,  can  not  maintain  a 
suit  at  law  in  the  firm  name,  although  tlie  court  may  believe  from 
the  evidence,  as  between  Ellai's  and  Humble,  Humble  had  no  right 
to  receive  said  money. 

It  was  held,  that  if  the  consent  of  Ellars  be  not  implied,  the 
payment  was  good  as  to  Humble,  and  being  a  complete  satisfaction 
as  to  one  of  the  partitas,  a  com't  of  equity  is  alone  compett^nt  to 
grant  the  relief  which  the  firm  seeks  by  tliis  action  of  assumpsit. 
Tlie'  holding  was  incorrect,  as  tlie  evidence  tended  strongly  to  sup- 
port the  propositions.     Bank  of  Arthur  v.  Ellars  <fe  Humble,        598 

Scoi^e  of  the  Patent  Laws. — The  patentability  and  scope  of  tlie 
invention,  the  validity  of  the  patent,  the  riglit  of  the  patentee  to  for- 
bid others  to  employ,  or  use  it  without  his  consent,  are  matters  within 
the  scope  of  the  patent  laws.  But  controversies  in  regard  to  its 
authorized  use  by  another,  are  matters  with  which  the  patent  laws 
have  no  concern.     Havana  Press  Drill  Co.  v.  Ashurst,  454 

PATENT  LAWS. 

Jurisdiction  of  the  Federal  Courts. — ^The  Federal  courts  have  ex- 
clusive jurisdiction  of  all  cases  under  the  patent  laws.  The  purpose 
of  the  patent  laws  is  to  create  and  preserve  a  monopoly  in  the  inven- 
tion, in  favor  of  the  patentee,  but  the  Federal  courts  have  no  con- 
cern with  the  mode  or  extent  of  the  enjoyment  of  the  monopoly  by 
the  patentee.  His  right  in  the  patented  invention  is  considered  as 
an  article  of  propertj^  and  his  contracts  with  others  as  to  its  own- 
ership or  enjoyment,  do  not  concern  tlie  existence  of  the  monopoly. 
Havana  Press  Drill  Co.  et  al.  v.  Ashurst  et  al.^  454 
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Contests  Relating  to  Property  in  Patent  Rights. — A  controversy 
as  t<J  such  property,  or  contract  right,  is  not  a  case  under  the  patent 
laws,  but  may  be  determined  by  courts  liaving  ordinary  jurisdiction 
over  such  subjects.     Havana  DriU  Press  Co.  v.  Ashurst,  454 

PAYMENT,    Possession^  When  a  Presumption,  158. 

PEPiSONAL  INJURIES. 

Care  and  Diligence. — A  person  afflicted  with  physical  disabilities 
to  a  degree  impairing  his  power  of  locomotion  must  be  held  to  the 
duty  of  exercising  a  degree  of  care  commensurate  with  and  propor- 
tionate with  her  known  infirraitied  and  inabilities  to  observe  ob- 
stacles in  her  path  and  pursue  her  way  in  safety.  Smith  v.  City  of 
Cairo,  166 

Evidence  of  Other  Accidents — Changed  Conditions. — A  person  was 
fatally  injured  at  a  public  fountain,  as  was  claimed,  by  reason  of  its 
defective  construction.  His  administrator  was  allowed  to  prove  the 
occurrence  of  other  accidents  at  the  same  place  witliout  sliowing 
that  the  fountain  was  in  the  same  condition  as  it  was  w^hen  the  de- 
ceased was  injured,  it  appearing  that  a  change  had  been  made  in 
the  condition  of  the  fountain.  The  change  consisted  in  removing 
the  elbows  from  the  ends  of  projecting  spouts.  It  icas  held,  that 
how  far  the  removal  of  the  elbows  worked  a  material  and  substan- 
tial change  in  the  condition  of  the  fountain  was  a  question  of  fact 
for  the  jury,  under  proper  instructions,  to  say  whether  the  fountain 
continued  dangerous  after  the  change.  City  of  Bloomiiigton  v. 
Legg,  459 

PERSONAL  PROPERTY.    Rights  of  Survivorship  in,  145. 

PLEA DINGS.     Variance  Between  Pleadings  and  Proofs,  26. 

General  Issue — Breach  of  Contract — Recoupment. — When  the 
defense  to  a  suit  is  in  the  nature  of  a  cross  action,  the  cause  of 
which  is  damages  sustained  by  a  breach  of  an  express  agreement, 
the  defendiint,  upon  proper  proof,  may  recoup  general  damages 
under  a  plea  of  the  general  issu?  as  well  as  under  a  special  p^ea. 

A7/  Debet. — A  plea  of  nil  debet  to  a  dwiaration  in  assumpsit  on 
tlie  common  counts,  being  inappropriate,  is  a  nullity,  even  in  debts 
upon  a  simple  contract.  A  set-off  could  not  be  proved  under  it 
without  notice.    Koch  <fc  Co.  v,  Merk,  24 

In  Assumpsit. — When  the  action  of  assumpsit  is  on  an  undertak- 
ing, which  the  law  presumes  to  have  been  made  because  of  certain 
acts,  or  the  conduct  of  a  party,  though  he  has  actually  made  no 
promise,  the  accepted  form  of  pleading  requires  an  averment  of  lia- 
bility because  of  the  acts,  and  of  a  promise  which  tht  law  implies 
from  the  existence  of  the  liability;  but,  when  the  action  is  brought 
upon  an  express  contract  to  do  a  certain  act,  no  allegation  of  an 
implied  promise  is  necessary.    Keyes  y.  Binkert  et  al.,  259 

In  Chancery — Pure  Pleas,  etc. — A  pure  plea,  as  known  in  chancery 
practice,  must  set  up  some  matter  not  appearing  on  the  face  of  the 
bill.     Palmer  v.  Wood,  •  630 

Innuendoes. — In  an  action  for  slander,  it  is  a  rule  of  pleading  that 
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while  an  innuendo  may  explain,  it  can  not  enlarge  the  meaning  of 
the  words  alleged.     Finnell  v.  Walker^  331 

POSSESSION.    In   Contracts   of  Sale,  393;    Of  Proimssary  Note  by 
Maker,  158. 

PRACTICE.    AssignniPnt  of  Errors  by  Party  Not  Joining  in  the  Appeal, 
497:  Amendment  of  Jtuigment  at  Subsequent  Term  of  Court ,  60. 

ApjH'als  in  Drainage  I^oceetlings,  17. 

Authentication  of  Records. — A  record  of  the  commissioners  of 
highways,  offered  in  evidence  for  the  purpiise  of  showing  authority 
for  digging  a  ditch  in  the  highway,  which  is  not  authenticated  by 
the  signature  of  the  president  of  the  bvXird,  as  required  by  the  statute, 
is  not  a^lniLssible.    Gillett  v.  Taylor,  403 

Conduct  of  Jury  Trials. — It  is  to  be  desired  that  the  deliberations 
of  juries  should  be  free  from  circumstances  calculated  to  prevent  a 
full  and  fair  consideration  of  the  matters  committed  to  tlieir  decis- 
ion. After  a  long  trial  it  is  to  be  expected  that  some  or  all  of  the 
jury  will  be  fatigued,  mentally  as  well  as  physically;  and  if,  at  the 
hour  at  which  they  and  most  men  are  accustomed  to  sleep,  they  are 
forced  to  de<*ide  a  ciise,  it  will  not  be  strange  if  they  fail  to  decide  it 
coiTectly.     Meeth  v.  Rankin  Brick  Co.,  602 

Leterviining  (^veations  of  Fact,  84;  Disviissal  for  Failure  to  File 
Transcript,  24. 

Exceptions  to  a  Master's  Report. — A  paiiy  dissatisfied  witli  the 
mitster's  report,  must  prt«ent  exceptions  thereto  and  obtain  a  ruling 
of  the  court  below  uyton  tlie  same  from  which  an  appeal  will  lie. 
Such  exceptions  can  not  be  preferred  for  the  first  time  in  the  AppeL 
late  Court.     Niccolls  v.  Peninsular  Stot^e  Co.,  317 

Failure  to  Enter  a  Default. — On  the  trial  of  an  action  of  assump- 
sit, the  court,  in  the  absence  of  a  plea  to  the  declaration,  and  in  the 
alwence  of  the  defendant,  without  entering  a  default,  impaneled  a 
jury  and  proceeded  to  assess  tlie  plaift tiff's  damages,  and  upon  the 
Terdict  rendered  a  judgment.  Held,  that  tlie  failure  to  take  and 
enter  tlie  default  was  a  fatal  error.  Lehr  v.  Vandeveer,  Adminis^ 
t  rat  or,  etc.,  511 

Failure  to  Present  Propositions  of  Law,  334. 

Failure  to  File  Briefs. — A  judgment  will  be  reversed  for  a  failure, 
on  the  pait  of  appellee,  to  iile  briefs  as  required  by  the  rules  of  court. 
Mullen  V.  Brown,  592 

Order  of  Proofs,  195. 

Pleading — Witlidrawal  of  a  Count— Effect  of  etc—The  with- 
drawal of  a  count  in  a  declaration,  tliough  a  disclamier  of  all  right 
to  recover  under  it,  does  not  take  it  out  of  being  as  a  subject  of  ref- 
erence. It  can  not  thereafter  operate  per  8e  as  an  averment  of  any- 
thing in  the  suit,  but  it  is  still  in  existence  and  a  part  of  the  same 
paper  with  the  other  counts. 

Where  the  beginning  of  the  first  count  of  a  declai'ation  in  case  was 
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as  follows  :  **  In  the  Macoupin  County  Circuit  Court,  St^te  of /Illi- 
nois, February  term,  1891,  Emmett  T.  Rice,  the  plaintiff,  by  R.  B. 
Shirley,  his  attorney,  complains  of  the  Cleveland,  Cinciimati,  Chi- 
cago &  St.  Louis  I^ilroad  Company,  defendant,  of  a  plea  of  trespass 
on  the  case,  for  that,  whereas,"  etc.,  alleging  that  the  defendant  on 
a  day  mentioned,  etc.  And  the  beginning  of  second  count  was  as 
follows :  **  And  whereas  also  the  said  defendant  before  and  on  the 
day  aforesaid  in  the  county,  was  a  railroad  corporation,"  etc.  And 
upon  the  trial  the  plaintiff  withdrew  his  first  count.  It  was  held, 
that  the  withdrawn  count  was  still  in  the  case  for  the  purj:x>se  of 
referen<5e,  containing  as  it  did  the  statement  of  a  certain  time  and 
place  of  certain  alleged  occurrences,  and  that  the  second  count  might 
properly,  by  clear  reference,  incorporate  them  in  its  own  averment 
of  other  occurrences.  Cleveland,  Cincinnati,  Chicago  dbSt,  L,  Ry. 
Co.  V.  Rice,  61 

Wluy  May  Assign  Errors,  496. 

Rule  JO — Briefs  and  Abstracts, — If  the  defendant  in  error  or  appel- 
lee shall  fail  to  file  his  brief  in  compliance  witli  the  rules,  the  judg- 
ment or  decree  w^ill  be  reversed  pro  foi*ma,  unless  the  court,  on  ex- 
amination of  the  record,  shall  deem  it  proper  to  decide  the  case  on 
its  merits.     5  Brad.  13. 

Failnre  to  File  Brief. — A  failure  on  the  part  of  appellee  to  file  a 
brief  under  the  rules  of  court  is  cause  for  reversal.     Wenz  v.  Tirrill, 

41 

Rule  to  File  Transcript — Dismissal  for  Failure^  etc. — The  court 
VL\\on  its  own  motion  ruled  the  plaintiff  in  error  to  present  a  complete 
transcript,  properly  certified,  by  a  certain  day.  The  only  answer  to 
the  rule  was  the  filing  of  several  aftidavits  kmding  to  show  that  the 
clerk  had  intrusted  the  work  of  making  the  transcript  to  the  state's 
attorney.  No  elTort  was  made  to  make  it  complete  or  correct.  The 
writ  was  dismissed  for  non-compliance  with  Uie  rule.  Rhodes  v. 
T/ie  People,  21 

PRESUMPTIONS. 

As  to  tJie  Ruling  of  the  Trial  CoMrf—Feiyifcf.—Tlie  presumption  of 
law  is  that  the  Circuit  Coiuij  correctly  ruled  as  to  the  law  of  this 
case,  that  the  verdict  of  the  jury  is  in  harmony  with  the  weight  of 
the  evidence,  and  that  the  judgment  upon  the  verdict  was  right. 
Folger  v.  Bishop,  526 

Blank  Indorsement,  195;  In  Trials  by  a  Court,  887, 

PRINCIPAL  AND  SURETY.    Estoppels,  418. 

PROMISSORY  NOTES.     Right  to  Purchase  by  Security,  237. 

Indorsements — Statute  of  Limitations — Evidence, — An  indorse- 
ment upon  a  promissory  note,  standing  alone,  cannot  be  considered  as 
evidence,  where  the  holder  of  the  note  is  endeavoring  to  establish  a 
credit,  for  the  purpose  of  avoiding  the  effect  of  the  statute  of  limita- 
tions.   Simmons  v.  Nelson,  620 

Possession  by  Maker — Presumption  of  Payment, — Possession  un- 
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explained  by  tlie  maker  of  a  promissory  note  is  prima  facte  evidence 
of  payment;  but  when  the  evidence  ehows  the  circumstances,  man- 
ner and  means  of  obtaining  the  possession,  the  presumption  or  in- 
feren(!e  of  payment,  if.  any,  must  come  from  these  and  not  from  the 
mere  fa(*t  of  p^^sst^sion.  If  they  show  it  was  wrongfully  delivered 
by  a  pju-ty  to  whom  the  payee  had  intrusted  it  for  anotheij  and 
dilferent  purixwe,  such  pos3.»ssion  is  no  evidence  of  payment 
Teeter  V,  Poe,  158 

Trannferred  by  Blank  Indorsement,  etc. — Prefntmption. —  When 
the  transfer  of  a  negotiable  note  is  niade  by  indorsement  without 
dat(»  and  the  actual  time  of  the  transfer  is  not  proven,  the  presump- 
tion of  law  is  that  the  note  was  transferred  before  maturity;  this 
presumi)ti()n,  however,  is  slight  and  weak  and  may  be  overcome  by 
proof.     Busfteyv.  Hemp,  195 

I^upositions  of  Laic — Effect  of  a  Failure  to  Present. — When,  in  a 
clian(^ry  proceeding,  no  propositions  to  be  held  as  law  m  the  decision 
of  the  case  were  presented  to  the  court  below  or  exception  taken  to 
any  ruling  of  the  court  as  to  the  reception  or  rejection  of  evidence, 
the  sole  question  for  this  court  on  appeal  is,  is  the  decree  supported 
b}'  the  evidence.     Rindskoph  v.  Kuderf  834 

PTJRLK^  POLICY.     Void  Ordinances,  211. 

PUBLICATION.     Of  Words  in  Slander,  435. 

mlTESTIONS  OF  FACT. 

Where  the  evidence  is  conflicting,  etc.,  this  court  will  defer  to 
the  judgment  of  the  chancellor,  formed  under  better  conditions,  etc. 
Snodgrass  v.  Nelsoti,  121 

Where  a  fair  question  of  fact  is  submitted  to  the  jury,  appellate 
courts  are  not  disposed  to  interfere  with  their  conclusions.  Cro7ie 
V.  Bane,  287 

In  Chancery. — In  chancery  cases,  w^here  the  evidence  is  conflict- 
ing and  witnesses  have  been  examined  orally  in  court,  there  is  the 
same  necessity  existing  as  when  there  has  been  a  trial  by  jury,  that 
the  error  in  the  finding  of  the  facts  shall  be  clear  and  palpable  to 
authorize  a  reversal,  because  the  trial  judge  has  the  witnesses  be- 
fore him  and  can  observe  their  manner  and  appearances,  and  is  thus 
afforded  facilities  often  of  the  greatest  imix)i-tance  in  determining 
their  credibility.     Hughey  v.  Hughe y,  315 

Verdicts — Weight  of  Testimony. — Whether  the  contention  of  a 
party  litigant  is  sustained  by  the  facts  and  circumstances  is  a  ques- 
tion for  the  jury,  and  their  conclusions  should  stand  unless  the  court 
can  see  that  they  are  manifestly  against  the  weight  of  the  evidence. 
Spynngfield  Manne  Bk.  v.  Mitchell,  486 

RAILROAD  COMPANIF^. 

Attorney's  Fee — Action  for  Damageshy  Fire. — In  an  action  against 
a  railroad  company  for  damages  by  fire  commimicated  from  an 
engine  by  dead  grass  and  dry  weeds  negligently  left  on  its  right  of 
way,  and  for  an  attorney's  fee,  as  a  penalty  under  sections  1  and 
li  of  the  **act  in  relation  to  fencing  and  operating  railroads," 
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approved  March  31,  1874,  and  the  amendments  thereto,  the  court 
gave  the  following  instruction  to  the  jury:  **  If  you  find,  gentle- 
men of  the  jury,  from  the  evidence  in  the  case,  that  this  fire 
was  set  by  a  passing  engine  on  this  railroad,  then  of  course  they 
are  liable  for  damage  done  by  fire;  and  if  the  fire  originated  in- 
side of  the  right  of  way  on  account  of  the  right  of  way  being 
in  a  foul  condition  witli  dead  grass  and  dry  weeds  upon  it,  whereby 
the  fire  was  started,  and  from  that  carried  over  to  the  meadow 
and  from  there  to  the  stacks,  th?n  Mr.  Anderson  is  entitled  to 
receive  his  attorney's  fee  in  addition  to  the  damage  he  sustained, 
which  is  agreed  in  this  case  to  be  $15.  If  the  fire  originated  outside 
the  right  of  way  in  the  meadow,  then  he  would  not  be  entitled 
to  his  attorney's  fee,  but  he  would  be  entitled  to  his  damage  for  the 
hay  and  rails.  You  can  render  the  verdict,  gentlemen,  according 
to  the  evidence  and  the  instruction,  and  bring  it  into  court.  If  the 
court  is  not  in  session,  sign  and  seal  it  and  give  it  to  the  bailiff. 
The  form  of  the  verdict  will  be,  *  We,  the  jury,  find  for  the  plaintiff 
and  assess  the  damages  at'  so  much,  the  amount  you  agree  upon  in- 
cluding the  attorney's  fee  or  not,  as  you  may  find,  from  the  evidence, 
where  the  fire  originated."  It  was  held,  that  since  1879  the  statute 
has  imposed  for  the  wrongs  complained  of  as  a  penalty,  in  addition 
to  the  actual  damages,  a  reasonable  attorney's  fee,  and  that  the  in- 
8tructioi;i  was  right.     T.,  Si,  L.  cfc  C.  C.  -K.  B,  Co,  v.  Anderson  ^ 

180 
Accidents — Burden  of  Proof. — When  a  railway  car  is  thrown  from 
the  track,  whereby  a  passenger  is  injured,  the  presumption  arises 
that  the  accident  resulted  from  an  imperfect  condition  of  the  ti-ack 
or  from  bad  management  of  the  trains,  or  both  combined,  and  the 
burden  of  proof  is 'upon  the  company  to  show^  that  it  was  free  from 
negligence.     Chicago,  Peoria  cfc  St  L.  Ry,  Co,  v.  Lewis,  274 

Conflicting  Rules,  362;  Duty  of  in  Carrying  Passengers,  41;   Duty  to 
Keep  the  Right  of  Way  Clear  from  Dead  Orass,  etc.,  180. 

Duty  Toward  its  Employes. — A  railroad  company  owes  to  its  em- 
ployes the  duty  of  using  the  uttermost  care  and  vigilance  consistent 
with  the  practical  operation  of  its  road  in  keeping  its  tracks  in  safe 
condition.     Chicago  <Sb  Alton  Railroad  Co,  v.  Kerr^  231 

Failure  to  Fence  Track,  etc.— Cattle  Guards, — An  action  was 
brought  against  a  railroad  company  for  killing  domestic  animals  by 
a  freight  train  at  a  small  unincorporated  village  on  the  line  of  its 
road  at  wliich  it  had  a  station  house  and  stopped  its  trains  to  receive 
and  discharge  freight  and  passengers,  and  where  it  was  claimed  the 
animals  got  upon  the  track.  It  was  conceded  that  at  the  place  in 
question  the  road  had  been  in  use  for  more  than  six  years,  and  that 
it  was  not  a  place  specifically  excepted  from  the  statutes,  but  it  was 
contended  that  the  company's  duty  to  afford  the  public  reasonable 
safety  and  d^patch  in  the  transaction  of  business,  and  provide  a 
ready  and  convenient  means  of  access  to  its  station,  iauthorized  the 
company  to  omit  the  fence  and  cattle  guards  at  the  place  in  question; 
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it  was  held,  tliat  by  law  a  railroad  company  was  not  bound  to  fence 
its  dei>ot  gi'ounds  and  the  ti*acks  and  switches  adjacent  tliereto  in 
towns  and  villag(»8,  so  far  as  their  proper  use  and  convenience  re- 
quires that  they  should  be  left  op^n  for  the  transaction  of  its  business 
with  the  public,  but  the  question  for  determination  from  the  evidence 
whetlier  such  use  and  convenience  did  require  that  places  like  the 
one  in  the  c<ise  at  bar  sliould  be  left  open,  was  one  of  fact,  and  prop- 
erly left  to  the  jury.  Tolciloy  St.  L.  &  K.  C.  R.  R,  Co.  v.  Thompson,  36 
Right  to  Charge  Ten  Cents  Kvtra. — A  rule  of  a  railroa<i  company 
ri»quiring  passengers  who  fail  to  purchase  tickets  to  pay  ten  cents  in 
addition  to  the  re;j:iilar  fare,  is  one  which  the  company  can  lawfully 
enforce.    Luke  Erie  <fc  Western  R,  R.  Co.  v.  Quisenberry,  8^ 

Inconsistent  Rules — Negligence,  362. 

Injuries  to  Domestic  Aniimils — Negligence. — In  an  action  to  recover 
damages  for  the  killing  of  domestic  animals  which,  escaping  from 
the  plaintifTs  premises,  were  upon  the  defendant's  track,  it  appeared 
that  the  company  liad  fenced  its  track  as  tlie  law  required  and  pro- 
vided a  gate  for  the  use  of  the  plaintiff  at  his  farm  CRjssing.  The 
gate  Wits  made  to  slide  between  ()osts  at  one  end,  but  the  plaintiff 
changed  it  so  that  it  hung  uiK)n  hinges,  and  at  the  time  of  tlie  injury 
complained  of,  it  was  so  fastened  that  stock  might  push  it  open  by 
rubbing  against  it.  From  the  plaintiff's  own  testimony  it  appeared 
that  while  the  gate  was  closed  and  fastened  an  hour  or  two  before  tli© 
in juiy  occurred,  it  was  foimd  open  shortly  after.  This  apjx^aring, 
it  was  heldf  that  the  animals  got  uiK)n  the  track  through  no  negli- 
gence of  the  company,  and  that  the  plaintiff  could  not  recover.  Chi- 
cago, Burlington  <fc  Qnincy  R.  R.  Co.  v.  iJanncl,  251 

Injury  to  Stock  on  the  Track — Engineer's  Duty, — Whenever  the 
danger  of  a  collision  between  a  railroa<l  train  and  horses  upon  the 
track  beconu»s  apparent,  whether  by  their  coming  ujxin  the  track 
through  no  fault  of  the  company,  or  otherwise,  it  is  the  duty  of  the 
engineer  to  use  what(»ver  appropriate  means  he  reasonably  can  to  pre- 
vent or  avoid  the  collision  and  injury.  C  C  C  <fc  St.  L.  Ry.  Co.  v. 
Rice,  51 

Speed  of  Trains. — While  the  statute  and  the  rulings  of  the  courts 
may  not  have  fi:  eJ  a  rate  beycmd  which  a  train  can  be  safely  moved, 
yet  it  is  manifest  there  must  be  a  limit,  and  that  when  such  limit 
is  exceeded  the  law  will  impute  negligence.  What  the  limit  is  will 
deiiend  on  circumstances,  very  largely,  such  as  the  condition  of  the 
road  bed,  tlie  weight  and  strength  of  the  rail  and  the  character  and 
condition  of  the  rolling  stock.     C.,P.iS:  St.  L.  Ry.  Co.  \. Lewis,    274 

Who  are  Fellow-Servants,  243. 

REAL  PROPERTY.    Burden  of  Se7n>ient  Proprietor,  853. 

REASONABLE  CAUSE.     Desertion— Divorce,  382. 

Receipt  as  Evidence. — The  rule  of  evidence  as  to  the  weight  of  a 
receipt  and  of  the  kind  and  amount  of  proof  required  to  overcome 
it,  applies  to  receipts  conceded  or  shown  to  be  genuine  and  not  to 
such  as  are  shown  to  be  false  or  forged.     CBannon  v.  Vigus,       84 
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Presumption  as  to  Sigrnafi/re.— The  law  presumes  that  a  receipt, 
regularly  executed,  etc.,  as  it  appears  when  produced  by  the  party 
claiming  its  benefit,  was  signed  by  the  party  sought  to  be  charged; 
but  where  the  integrity  of  its  statement  or  the  genuineness  of  the 
signature  is  the  question  in  a  civil  action,  it  may  be  determined, 
like  other  questions  of  fact,  upon  a  preponderance  of  the  evidence, 
though  the  proo^  which  is  the  effect  of  the  evidence  is  not  clear 
nor  unmistakable.     Sjiodgrass  v.  Nelson,  121 

Weight  of  Evidence.— ^le  fact  that  a  receipt  is  forged  or  altered 
after  its  execution  may  be  shown  by  a  bare  preponderance  of  the 
evidence.     O'Bannon  v.  Vigus,  84 

RECEIVER.    Power  to  Appoint  in  Foreclosure  Proceedings,  817. 

Appointment  of  a  Receiver, — The  fact  that  the  rents  and  profits  of 
mortgaged  premises,  as  well  as  the  land  itself,  is  pledged  for  the 
payment  of  the  mortgaged  debt,  will  authorize  the  appointment  of 
a  receiver  in  the  discretion  of  the  court,  without  regard  to  the  solv- 
ency of  the  mortgagee.    Oakford  v.  Robinson,  270 

RECORD.    Additional  Record  by  Amendment,  60. 

RECORDS.    Authentication  of,  403. 

RECORD  OF  PROCEEDINGS. 

Recitah  of  Fbrmer  Proceedings. — When  a  record  of  an  order  relied 
upon  contains  a  mere  recital  that  upon  a  former  occasion  certain 
proceedings  were  had,  and  when  that  occasion  was  and  who  was 
present  not  appearing,  it  was  held,  insuflicient.     Qillett  v.  Taylor,  403 

RESCISSION  OF  CONTRACTS. 

A  rescission  of  a  contract  must  be  made  in  toto,  and  the  parties  to 
it  placed  in  statu  quo.  So  when  a  party  used  an  engine  from  No- 
•  vember  until  April  following,  in  nmning  a  saw  mill,  a  threshing 
machine,  a  steam  wood  saw  and  in  baling  liay,  and  notwithstanding 
some  defect  it  served  the  party's  purjwse,  and  according  to  his  own 
testimony  was  of  considerable  value  and  profit  to  him,  it  teas  held, 
tliat  as  it  was  not  possible  for  him  to  return  it  to  the  vendor  iri  its 
original  condition,  he  could  not  rescind  the  contract.  Aultman  cCr 
Co,  V.  Withrow,  492 

RECOUPMENT.    Breach  of  Contract,  26. 

Of  Special  Damages. — Special  damages  can  not  be  recovered  or 
recouped  unless  they  are  specially  set  forth  in  appropriate  pleas,  or,  as 
a  defense,  come  within  the  scope  of  the  general  issue.  Koeli  <fe  Co. 
V.  Merk,  24 

REMEDIES— CONCURRENT. 

Writ  of  Assistance,  etc. — A  person  entitled  to  the  possession  of 
lands  sold  under  a  judgment  or  decree,  having  obtained  his  deed, 
is  entitled  to  have  two  concurrent  remedies:  (l)a  writ  of  assistance 
issuing  from  tlie  court  rendering  the  judgment  or  decree,  and  (2)  an 
action  of  forcible  entry  and  detainer  imder  the  statute.  Bracken- 
sieck  V.  Vahle  et  al,,  812 
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repetition. 

Of  Slanderous  Words. — ^WTiile,  in  an  action  of  slander,  the  j)Iaint- 
i(T  can  not  nialio  out  his  ca<se  by  proving  words  spoken  after  the 
commencement  of  the  suit,  yet  it  is  always  competent  to  prove  a 
repetition  of  the  words  after  the  beginning  of  the  suit,  for  the 
purpose  of  showing  malice  and  in  aggravation  of  damages.  Hahey 
V.  Stillman,  413 

RENTS.    Mortgagee's  Right  to,  317;  and  Profits,  Lien  for,  271;  Distress 
for  Bent,  2«7. 

RESERVATION.    In  Conveyances,  878;  Crops  in  Conveyances  of  Land, 
224. 

By  Vej'bal  Agreemeiit, — Rt^servation  by  a  verbal  agreement  entered 
into  prior  to  the  execution  of  the  deed,  is  not  binding,  and  evidence 
thereof  is  not  admissible.    Daviery  v.  Ferguson,  224 

RIGHT  OF  ACTION. 

Future  Damages. — Whether  a  right  of  action  for  damages  occa- 
sion (»d  by  tlie  overflow  of  water  in  a  ditrh,  arises  upon  the  construc- 
tion of  the  ditch  within  the  meaning  of  tlie  statute  of  limitations. 
de|K'nds  upon  whether  tlie  ditch  is  to  be  regarded  as  a  permanent 
structure.  If  permanent,  the  owner  may,  upon  its  construction, 
institute  a  suit  for,  and  recover,  not  only  present  but  future  dam- 
ages, and  such  recovery  will  operate  as  a  bar  to  all  future  actions  by 
such  owner,  or  by  any  one  holding  under  or  through  him.  Baker 
V.  Leka,  353 

RIGHTS.     Equitable  and  Legal,  322. 

RULES  OF  COURT.    Failure  to  Comply  with,  in  Filing  Briefs  and 
Abstracts,  41. 

SALES  EN  MASSE. 

Authorized  by  Trust  Deed. — A  decree  in  foreclosure  absolutely 
requiring  the  premises  to  be  sold  in  one  lx)dy,  in  the  absence  of  im- 
perative reasons  for  such  a  course,  can  not  be  upheld,  and  the  fact 
that  the  trust  deed,  upon  which  the  proceedings  are  had,  contains  a 
clause  authorizing  a  trustee  in  his  discretion  to  sell  the  property  en 
masse,  can  not  avail  to  support  such  a  decree.     Skagga  v.  Kincaid, 

608 
SEAL. 

Partnership  Contract — Surplusage. — An  instrument  which  will  be 

just  as  effective  without  a  seal  as  with  one  for  the  purpose  intended, 

and  the  contract  in  the  instrument  being  within  the  power  of  a 

partner  to  make,  and  binding  on  the  firm  had  the  seal  been  omitted, 

the  seal  w^ill  not  vitiate  the  instrument,  if  otherwise  valid,  as  to  all 

members  of  the  firm.     Edwards  v.  Dillon,  475 

SECURITY. 

Right  to  Purchase  the  Note. — A  security  on  a  note  may  lawfully 
purchase  the  note,  and  as  a  holder,  keep  it  alive  as  an  indemnity 
against  loss  because  of  her  suretyship.    Rowland  v.  White,         226 

SEDUCTION.     Constituents  of  tlie  Action,  372;  Evidence  in  Actions  of, 
372. 
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SEDUCTION.    Continued, 

Relation  of  Master  and  Servant  in  Action  for  Seduction. — ^Where 
it  appeared  that  a  daughter,  though  an  adult,  had,  since  arriving  at 
her  majority,  resided  with  her  fatlier  as  one  of  his  family  the  same 
as  when  in  her  minority,  and  had  since  her  mother's  death,  a  period 
of  seven  years,  been  his  housekeeper  and  cared  for  his  minor  chil- 
dren, occasionally,  with  her  father's  consent,  doing  washing  and 
other  housework  away  from  their  home,  it  was  held  that  the  rela- 
tion of  servant  to  her  father  was  sufficiently  shown  to  sustain  an 
action  for  the  seduction  of  the  daughter.     Bayles  v.  Binyard,      871 

SERVICES  RENDERED.     Implied  Contract  to  Pay  for,  375. 

SHAREHOLDERS.     Foreign  Corporations,  429. 

What  is  Necessary  to  be  Shovrn, — Only  slight  acts  of  service  are 
necessary  to  create  the  relation  of  master  and  servant  when  an 
adult  daughter  resides  with  her  father  so  as  to  enable  him  to  main- 
tain an  action  for  her  seduction.    Bayles  v.  Burgard,  871 

SIGNATURE.     Of  Justice  in  Docket  Entries,  893. 

SLANDER.     Character  in,  435. 

Charge  of  Adultery. — Words  imputing  a  charge  of  adultery  are 
not  actionable  in  themselves  at  common  law,  and  an  action  for  the 
speaking  of  such  words  could  only  be  maintained  by  averring  and 
proving  special  damages.     Colby  v.  McGee,  294 

Improper  Use  of  hUiUmdoes,  3ri. 

Imputation  of  Larceny — Tlie  Ride  at  Common  Law.— The  rule  of 
common  law  was  that  it  was  not  actionable  to  say  one  stole  what  would 
be  fixtures  to  real  estate.  The  reason  for  the  rule  was  that  real  estate 
could  not  be  the  subject  of  lai'ceny.  Sec.  175,  Chap  38,  R.  S.  111., 
provides  that  if  one,  by  trespass,  with  intent  to  steal,  takes  and  car- 
ries away  anything  which  is  parcel  of  the  realty,  he  shall  be  guilty 
of  larceny,  the  same  as  if  the  proi)erty  taken  were  personal  prop- 
erty. The  reason  for  the  common  law  rule  no  longer  exists,  and 
the  rule  itself  fails  with  the  reason  upon  which  it  is  based.  Halsey 
V.  St  ill  man,  413 

Malice  Implied  at  Common  Law,  294;  Malice  Implied  under   Stat- 
utes, 294;  Measure  of  Proof  in,  331. 

Ptd)licationofthe  Words  Complained  of. — If  the  persons  in  whose 
presence  and  hearing  slanderous  words  are  spoken,  do  not  under- 
stand their  meaning  and  do  not  repeat  them  to  others,  there  is  no 
such  publication  of  the  words  as  will  support  an  action  for  slander. 
Sullivan  y.  Sullivan,  435 

SOLICITOR'S  FEES. 

Where  solicitor's  fees  are  provided  for  in  a  mortgage  in  the  event 
of  foreclosure,  it  is  not  error  to  include  the  amount  specified  as  costs, 
in  the  decree.     Wright  v.  Jacksonville  Benefit  Bldg.  Ass^n,  505 

SPECIAL  FINDINGS. 

Effect  in  Determining  Influence  of  Erroneous  Instructions. — In 
determining  the  effect  of  ixn  instruction,  which  erroneously  shifts  the 
bm'den  of  proof  in  a  suit  at  law,  recourse  may  be  had  to  special  find- 
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SPECIAL  FINDINGS.     Coyitimwd. 

iiijrs.  S<>  where,  in  an  action  of  assumpsit,  the  defendant  pleaded  the 
8t«itut<*  of  limitations,  and  the  plaintiff  replied  a  payment,  the  court 
erronfHuisly  instructed  the  jury  that  the  burden  of  showing  that  the? 
action  did  not  accnie  witliin  the  statutory  period  {a  matter  admittod 
by  tlie  replication)  was  upon  the  defendant.  The  jury  found  specially 
in  answer  to  an  interro^^atory  propoundcnl  by  the  defendant  him- 
self, that  the  suit  wils  not  hroui^ht  witliin  th*  statutory  pi^-iod.  It  ircn 
held,  that  by  such  a  finding?  it  is  absolutely  known,  the  imposition  of 
theburd(*nof  proof  improperly  upon  the  defendant  by  the  instruction 
did  not  prevent  him  from  prevailing  upon  that  issue.  Simmons  v. 
j\V/.so«,  .^20 

Errnuooun  Instnicliovs. — Where  it  appears  from  the  answers  to 
special  interro^^ntories  that  an  instruction,  erroneously  given,  has  in 
no  wise  prejudiced  the  party  complaining,  the  judgment  will  not  bo 
reversed.    Simmons  v.  Xelson,  520 

SPP:c^IAL  INT^RRCXiATORY. 

Rcfusdi  to  Submit. — It  is  not  error  to  refuse  to  submit  a  special 
inti-rr();<atory  which  do(>s  not  call  for  an  ultimate  fact,  upcm  which 
th(»  rights  of  the  parties  are  dependent,  such  as  call  for  probative  facts, 
which  may  more  or  less  tend  to  settle  the  ultimate  facts,  that  is,  for 
statements  of  the  evidence;  interrogatories  of  the  cliaracter  are'  not 
such  as  the  statute  contL'rnplat'AS.     Unyd  v.  ATc////,  50  4 

Anstrrr  to  SpecidI  Interrogatories—  Waiver. — When  a  more  definite 
answer  than  the  one  given  by  the  jury  to  a  spc^cial  interrogatory  is 
desircMl,  a  motion  to  send  the  jury  back  to  their  room  for  that  pur- 
pose is  i)r()per.  The  matter  is  waived  by  taking  no  objection  to  tho 
answi»r.     Lloyd  v.  Kelly,  554 

STATUTES. 

Construetion  of  Statutes— Director's  Liability — Assent  Defined. — 
Under  Sec.  16,  Ch.  32,  R.  S.,  providing  that  if  the  indebtedness  of  any 
stock  corjwration  shall  exceed  the  amount  of  its  capital  stock,  the 
directors  and  officers  assenting  thereto  shall  be  personally  liable,  et-c., 
it  was  held,  that  to  constitute  an  assent  there  must  be  a  mental  act 
on  the  part  of  the  director  or  officer  based  upon  some  information  or 
perception  of  facts.  A  mere  failure  to  know  or  to  take  the  steps, 
which,  if  taken,  would  bring  the  facts  to  light,  will  not  suffice.  Lewis 
et  al.  V.  Montgomery  et  al.,  282 

Count  ruction. — Section  li  of  the  act  in  relation  to  fencing  and 
operating  railroads,  approved  March  31,  1874,  declaring  it  to  be  the 
duty  of  all  railroad  corjx^rations  to  keep  their  right  of  way  clear 
from  all  dead  grass,  dry  weeds  or  other  dangerous  combustible  ma- 
terial, and  for  neglect  shall  be  liable  to  all  the  penalties  named  in 
section  1  of  the  same  act,  requiring  them  in  the  cases  and  with  ex- 
ceptions specified  to  erect  and  construct  the  cattle  guards  to  prevent 
live  stock  from  getting  on  the  road,  the  penalty  therein  named  for 
neglect  to  do  so  being  a  liability  to  the  amount  of  damages  done  by 
their  agents  or  cars  to  stock,  and  reasonable  attorney  fees  in  any 
court  wherein  suit  is  brought  for  such  damages  were  impoeed,  held. 
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STATUTES.     Continued. 

that  the  attorney  fees  were  impoged  as  a  penalty  for  the  destruction 
of  inanunate  property  by  fire,  occasioned  by  dry  grass,  etc.,  being  left 
upon  its  track,  in  addition  to  the  actual  damage.  Toledo,  St,  L,  & 
K.  C.  B.  R.  Co.  V.  Anderson,  180 

STATUTE  OF  FRAUDS? 

Where  a  person  agreed  with  another  to  take  and  break  a  pair  of 
mules,  for  which  he  was  to  have  use  of  them  for  a  year,  when  he  was 
about  to  take  them  away  it  was  thought  they  would  not  lead  behind 
his  buggy,  so  he  left  and  came  back  for  them  the  next  Saturday.  It 
was  claimed  that  as  he  did  not  get  possession  of  the  mules  for  several 
days  after  the  contract  was  made,  it  was  not  to  be  performed  within 
a  year,  and  so  void  under  the  statute  of  frauds,  but  it  was  held^  that 
there  was  no  evidence  tending  to  show  that  by  tlie  terms  of  the 
agreement  the  year  was  to  commence  at  a  future  day,  but  rather  that 
it  commenced  presently,  for  the  party  intended  and  proposed  to  take 
the  mules  immediately,  his  right  to  do  so  under  the  agreement  not 
being  questioned,    ^prague  et  al.  v.  Foster^  140 

STATUTE  OF  LIMITATIONS. 

In  Chancery. — When  the  objection  that  the  statutory  period  has 
elax)sed  appears  on  the  face  of  the  bill,  a  demurrer  will  he;  but  if  it 
does  not  so  appear,  a  plea  of  the  statutory  bar  will  be  proper.  Palmer 
V.  Wood,  630 

STATUTES  OF  LIMITATION.    Administrator's  Bond,    220;  DitcJies, 
When  Permanent  Structures,  854. 

Adminvitrator  of  Deceased  Stockholder — Plea  of,  by. — ^The  admin- 
istrator of  a  deceased  stockholder  may  successfully  plead  the  statutory 
limitation  of  two  years  as  to  the  estate  in  his  hands  to  be  admin- 
istered upon.    Palmer  v.  Wood,  630 

STOCK. 

Transfer  of  Stock  in  an  Insolvent  Corporation. — ^When  there  is 
sufficient  in  the  proof  to  wan-ant  the  conclusion  that  a  transfer  of 
stock  is  merely  colorable,  and  for  the  distinct  and  fraudulent  puqxjse 
of  avoiding  a  hability  as  a  stockholder,  a  finding  to  that  effect  will 
not  be  disturbed.     Tuttle^r.  Nat.  Bk.  of  Republic,  481 

Liability  of  Stock/iolders  in  a  Corporation  of  Another  State. — In 
questions  touching  the  liabiUty  of  persons  holding  stock  in  a  bank  of 
another  State,  for  the  debts  of  the  bank  in  case  of  its  insolvency,  the 
courts  of  this  State  will  follow  the  construction  placed  by  the  courts 
of  the  State  where  the  bank  is  located,  upon  the  constitution  and 
statute  under  which  the  bank  is  organized.  Tuttle  v.  National  Bank 
of  Republit,  481 

SUB-CONTRACTOR.     Contractor's  Lien,  497;  Li^n  Against  Railroads 
^Interest,  497. 

Subrogation — Equitable  and  Legal  Rights. — While  it  is  true  that 
a  surety  may  be  subrogated  to  the  rights  of  a  creditor  in  reference  to 
any  collateral  security  which  the  creditor  may  hold,  and  that  he  may 
be  subrogated  to  the  creditor  in  the  judgment  for  the  pm-pose  of 
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SUB-CONTRACTOR     Continued, 

keeping  it  alive  and  enforcing  it  for  his  own  benefit  against  his  co- 
defendants,  yet  this  doctrine,  being  one  of  mere  equity  and  benevo- 
lence, will  not  be  enforced  at  tlie  expense  of  legal  rights.  Schmiti  v. 
IJenneberry  et  oZ.,  822;  Baker  v.  Leka,  353 

SURETIES. 

Official  Bonds — Liability  as  to  Third  Persons, — As  the  sureties 
have,  by  signing  an  official  bond,  enabled  a  person  to  possess  a  pub- 
lic office  and  exercise  its  functions,  and  as  they  have  various  means 
under  tlie  stiitute  by  which  to  divest  the  party  of  his  official  power, 
in  cast*  of  malfeasance  on  tlie  part  of  the  person  holding  the  office, 
as  bt^tween  his  sureties  and  an  innocent  third  party,  they  ouglit  to 
bear  tlie  burden  of  his  official  malfeasance.    Hemes  v.  The  People^ 

439 

Officer  Failing  to  Give  New  Security ^  439;  Officer  Holding  Over,  489. 

SURVIVORSHIP. 

In  Personal  Proj)erty. — Tlie  common  law  rule  of  survivorship  in 
respect  to  personal  proi)erty  jointly  owned,  has  been  abolished  in  this 
Stiiteby  stiitutory  provisions,  in  force  since  January  13,  1821.  Brud- 
ford,  Administrator^  etc.,  v.  Bennett  et  aL,  145 

SIGNS. 

Explanation  of  Arbitrary  Signs  in  Account  Books. — It  is  error  to 
refuse  to  permit  a  piirty  to  explain  the  use  of  signs  and  j)e<^uliar 
forms  of  entry  apywaring  in  account  books  admitted  in  evidence. 
Simjer  Manufacturing  Co.  v.  Leeds,  297 

TENDER. 

Where,  und«*r  the  terms  of  a  contract  for  the  sale  of  real 
estat(\  i>jiyments  were  to  be  made,  not  to  tlie  owner  of  the  land  but 
to  a  triLsUHj  nauK'd  in  the  contract,  it  tvas  Jield  tliat  it  would  be 
proi)er  for  the  trustee  to  make  the  tender  of  the  deed.  The  pay- 
ment of  the  money  and  the  delivery  of  tlie  deed  being  concurrent 
acts,  it  would,  of  course,  be  expected  that  the  person  who  is  to  re- 
ceive the  money  should  be  ready  to  fiu-nish  the  deed,  though  it  had 
to  be  executed  necessarily  by  the  owner  of  the  laniL    Smith  v.  Davis, 

198 
TESTIMONY  AND  EVIDENCE. 

There  is  a  technical  difference  between  the  testimony  and  evi- 
dence; strictly  speaking  the  former  relates  only  to  the  statement 
made  bv  a  witness  under  oath  or  affirmation,  while  the  latter  in- 
eludes  all  that  may  be  submitted  to  a  jury,  whether  it  be  the  state- 
ment of  witnesses  or  contents  of  papera,  documents  or  records,  or 
the  inspection  of  whatever  the  jury  may  be  permitted  to  examine 
and  consider  during  the  trial.  However,  in  the  ordinary  use  of 
tht»se  terms  they  are  often,  if  not  usually,  treated  as  synonymous, 
and  properly  so,  according  to  standard  lexicographers.  Jones  v. 
Gregory,  228 

TESTIMONY. 

Li  Aaticix)ation  of  a  Defense. — It  is  not  reversible  error  to  permit 
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TESTIMONY.     Continued. 

a  plaintiff  to  testify  to  matters  in  anticipation  of  a  defense,  espe- 
cially so,  where,  after  the  defense  is  developed,  the  evidence  becomes 
proper.    Lloyd  v.  Kdly,  654 

Weight  of,  486. 

TOBACCO.     Use  of.  Implies  a  Fixed  Habit,  347. 

The  Moderate  Use  of  Tobacco  Implies  a  FLred  Habit. — Ordinarily 
the  moderate  use  of  tobacco  implies  a  fixed  liabit.  As  a  rule  the 
system  does  not  readily  tolerate  and  it  is  only  after  repeated  trials 
that  one  can  moderately  use  it.  Hence  a  habit  more  or  less  fixed  is 
implied  from  the  statement  of  moderate  use.  A,  O.  U  W.  v. 
Belcham,  346 

Trial  by  the  Court — Presinvjytions. — When  a  cause  is  tried  by  the 
court  the  presumption  is  that  only  proper  evidence  was  considered, 
and  in  such  case  the  admiiision  of  improix?r  evidence  will  not  war- 
rant a  reversal  if  there  is  sufficient  evidence  to  support  the  judg- 
ment.   Dorsey  v.  Williams,  386 

TRUSTEES.    Appointm£7it  of,  198;  Duty  of,  283;  LiabUity^Assent  De- 
fined, 283. 

ULTRA  VIRES.    Right  of  National  Bank  to  Make  Donations  of  Money, 
445. 

VARIANCE. 

Copy  Filed  and  Note  Offered  in  Evidence. — Where  the  note 
offered  in  evidence  agreed  with  the  copy  filed  with  the  declara- 
tion in  date,  names  of  parties,  amount,  time  of  maturity  and  rate  of 
interest  in  substance  and  legal  effect,  it  tvas  held  that  such  verbal 
differences  were  too  immaterial  to  support  an  objection  to  its  admis- 
sion as  evidence  on  the  ground  of  a  variance.     Teeter  v.  Foe,        158 

Pleadings  arid  Proof — An  objection  to  a  judgment  on  the  ground 
of  variance  between  the  declaration  and  the  proofs,  where  mjide  for 
the  first  time  in  the  Appellate  Court,  if  not  inter]X)sed  to  the  admis- 
sion of  the  evidence  nor  among  the  reaf^ons  assigned  in  writing  in 
support  of  a  new  trial,  it  must  bo  considered  as  waived.  Had  the 
objections  been  specifically  made  at  any  time  before  judgment  it 
could  have  been  obviated  in  a  few  moments  by  an  amendment  of 
the  declaration;  but  having  submitted  the  case  to  the  jury  without 
BO  making  it,  and  taken  the  chances  of  a  favorable  verdict,  a  party 
can  not  be  heard  to  urge  it  in  the  Appellate  Court.  Chicago  &  Alton 
R,  R.  Co.  V.  Byrum,  41 

Pleadings  and  Proofs, — Evidence  of  an  agreement  to  ship  as  soon 
as  possible  or  within  a  reasonable  time  will  not  su})iK)rt  an  averment 
of  an  agreement  to  ship  in  two  days.    Koch  &  Co,v,  Merk,  26 

VENUE. 

Change  of  Venue — Waiver. — When  the  venue  in  a  civil  proceed- 
ing is  changed  and  the  cause  is  sent  for  trial  to  a  county  outside  of 
the  judicial  circuit  in  which  it  arose,  and  no  exception  is  taken  to  the 
order  granting  the  change  in  the  county  wln^re  it  is  entered,  nor  a 
motion  made  in  the  county  to  which  it  is  sent,  and  the  part>^  goes  to 
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VENUE.    Continued. 

trial  without  objection,  whatever  error  there  may  have  been  in  the 
order  of  the  court  changing  the  venue  is  waived.  C,  P,  db  St.  L. 
Ry,  Co,  V.  LetoiSf  274 

VERDICTS. 

A  verdict  may  be  delivered  in  writing  or  orally,  but  in  neither 
form  does  it  become  the  verdict  until  it  is  announced  and  received 
in  court.  Until  then  the  jury  may  change  it  or  authorize  the  judge 
or  clerk  to  change  it  in  form  or  substance,  and  if,  before  it  is  received, 
the  change  intended  is  so  announced  by  them  and  made  in  accord- 
ance therewith  and  recorded,  the  one  so  recorded  is  the  only  verdict 
in  the  case.     Wells  et  al.,  Executors,  etc,  v.  Ipperson,  580 

Against  the  Preponderance  of  the  Evidence, — Where  the  evidence 
is  conflicting,  and  the  jury  choose  to  accept  the  version  of  one  party, 
the  court  will  not  ordinarily  reverse  the  finding.  Phenix  Insurance 
Co.  V.  WolaTid,  535 

Against  the  Greater  Weight  of  the  Evidence, — ^Where,  in  an  action 
for  personal  injuries,  caused  by  the  sudden  stopping  of  a  train  upon 
which  the  plaintiff  was  a  pass(>ngcr,  the  allegations  of  the  decla- 
ration were  supiwrted  l)y  the  testimony  of  tlie  plaintiff  and  her  niece, 
and  directly  contradicted  by  testimony  of  the  conductor,  engineer 
and  fireman  of  the  train,  and  also  by  two  other  persons  wlio  were 
passengers  and  in  the  same  coach  with  the  plaintiff  at  the  time  she 
received  the  injury  complained  of,  it  was  held  that  the  jury  was 
not  warranted  in  finding  tliat  tlie  injury  was  caused  by  the  sudden 
and  improper  stoppiii);  of  thetTain.     C,  <S:A,  R,  R.  Co,  v.  Means,  394 

Against  the  Weight  of  Testimo7ii/, — Where  the  evidence  fails  to 
show  that  the  injury  in  question  was  occasioned  by  the  failmre  of 
the  defendant  to  discharge  its  duty  toward  the  plaintiff  as  an  em- 
ploye in  respect  to  matters  alleged  in  the  declaration,  there  can  be 
no  recovery.    Sfarne  Coal  Co.  v.  Ryan,  216 

Against  thfi  Weight  of  the  Testimony. — A  verdict  against  the  pre- 
ponderance of  the  eviden^^e  sot  aside.     Coates  v.  Mernin,  466 

Against  the  Weight  of  Ecidence. — Where  the  plaintiff  alleges  cer- 
tain facts  in  his  declaration  as  the  grounds  of  the  negligence  com- 
plained of,  in  order  to  recover,  he  must  prove  the  said  allegations  by 
a  preponderance  of  the  evidence.  Fulton  County  Narrow  Gauge 
Ry,  Co,  V.  Butler,  801 

Conflicting  Testimony. — Where  the  evidence  is  conflicting  and  the 
jury  find  a  certain  way,  if  there  was  evidence  enough  to  support  their 
finding  it  will  not  be  disturbed.     C,  C,  C.  <fe  St.  L.  Ry.  Co.  v.  Rice, 

61 

Objections  to  Form. — Objections  to  the  form  of  the  verdict  can  not 
be  made  for  the  first  time  in  the  Appellate  Court.  Wells  v.  Ipper- 
son,  580 

Unsupported  hy  the  Evidence. — A  verdict  unsupported  by  the  evi- 
dence, and  against  the  great  weight  and  body  of  it,  will  be  set  aside. 
CBannon  v.   Viffus,  84 

Special  Findings  and  General  Verdict, — ^Where,  in  an  action  for 
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personal  injuries  occasioned  by  a  fall,  which  the  plaintiff  received 
while  a  passenger  on  a  railroad  train  and  from  which  she  was  en- 
deavoring to  alight  at  a  station  on  the  road,  the  plaintiff  relied  upon, 
as  the  ground  of  her  right  of  recovering,  the  failure  of  the  company 
to  stop  the  train  a  sufficient  length  of  time  to  enable  her  to  aliglit  in 
safety,  and  the  jury,  upon  a  special  inteiTogatory  submitted  to  them, 
founds  that  the  train  did  stop  a  reasonable  time  at  the  station,  t^ 
was  held  that,  notwithstanding  a  general  verdict  for  the  plaintiff, 
a  judgment  could  not  be  sustained  under  the  declaration.  Chicago 
&  Alton  R,  R,  Co,  v.  Means^  894 

SPECIAL  VERDICTS. 

Special  verdicts  should  not  be  asked  upon  immaterial  and  incon- 
clusive actions.    Baylea  v.  Burgard,  871 

WAIVER.     Change  of  Venue,  275;  Conditions  of  Contract ,  297;  CondU 
tion  of  Insurance,  185;  Limitation  under  By-LawSy  183; 

WAIVER  OF  OBJEqriON. 

By  Taking  an  Appeal, — On  the  trial  of  a  suit  for  the  violation  of  a 
village  ordinance,  an  objection  in  the  form  of  a  motion  to  dismiss  tlie 
suit  by  the  defendant  on  the  ground  that  the  justice  was  one  of  the 
village  trustees,  and  therefore  incapacitated  to  sit  in  the  case,  is 
waived  by  prosecuting  an  appeal  under  the  statute.  McGregor  v. 
Village  of  Lovington,  203 

WARRANTY. 

What  Constitutes. — A.  sold  a  stallion  to  R.  Pending  the  bargain 
R.  asked  for  the  pedigree.  A.  handed  him  a  catalogue,  telling  him 
that  the  pedigree^of  tlie  horse  was  on  page  seven.  When  he  asked 
about  the  horse  being  a  sure  foal  getter,  A.  answered  that  there  was 
no  doubt  about  that,  that  the  catalogue  contained  all  that  was  neces- 
sary for  him  to  say  about  that.  As  to  the  quality  of  the  horse  as  a 
foal  getter  the  statement  in  the  catalogue  was,  *'He  will  attract 
attention  anywhere  and  make  his  mark  as  a  foal  getter."  It  wus 
held  that  this  was  by  no  means  a  warranty  that  the  horse  would 
attract  attention  or  prove  a  foal  getter,  but  was  only  an  expression  of 
the  y)elief  of  tlie  seller  as  to  what  might  be  expected  of  the  horse  in 
tlie  future.     Roberts  et  aLv,  Applegate,  176 

Breach  of  Rescission. — The  rule  seems  to  be  well  settled  that  in  the 
absence  of  fraud,  agreement  to  rescind  in  case  of  a  breach  or  insolv- 
ency of  the  seller,  or  some  like  special  reason,  the  buyer  of  property 
by  an  unconditional  and  complete  sale  can  not  demand  a  rescission 
of  the  contract  simply  because  the  warranty  has  failed.  As  a  gen- 
eral rule,  he  musf  rely  on  the  warranty  and  recover  damages  for  its 
breach,  or  he  may  recoup  such  damages  in  an  action  against  him  for 
the  purchase  money.    Aultman  <fc  Co,  v.  Withrow,  493 

WASTE. 

The  American  Rule. — ^The  rule  is  that  whatever  does  lasting  dam- 
age to  the  freehold  or  tends  to  the  permanent  loss  of  the  owner  of 
the  fee,  oj  destroys  or  lessens  the  value  of  the  inlieritance,  is  det  med 
waste.    Stewart  v.  Wood,  878 
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The  American  Rule. — ^The  American  doctrine  as  to  such  rights 
somewhat  enlarg(«  the  common  law  rule  and  applies  in  particular 
casi>s  only ;  as,  if  the  estate  be  wholly  wild  and  uncultivated,  a  part 
of  it  may  be  cleared  for  cultivation,  leaving  sufficient  timber  for  the 
permanent  use  of  the  farm.    JStetcart  v.  Wood^  378 

I)ci'(h  and  Iie}ien\ttions. — A  father  conveyed  land  to  his  daughter 
witli  the  following  rt^servation  in  tlie  dejd :  **  Unto  said  grantors 
the  full  and  entire  profiU^  utte  and  control  of  all  the  above  deBcribod 
premises  during  the  natural  lives  of  said  grantors.*'  Ten  acres  of  tlie 
tract  was  timber  land,  upon  which  a  son  cut  and  felled  trees  imder 
a  license,  or  by  authority  from  his  father,  the  grtmtor.  In  action 
against  him  for  wa.ste,  the  Circuit  Court  ruled  that  the  grantor  in 
the  detni  reserved,  by  the  clause  in  question,  only  a  life  estate,  and 
that  the  right  to  cut  timber  under  it,  was  restricted  to  three  pur- 
pos«»s  :  (1)  such  as  was  nect^sary  for  improvemenba  on  the  premises 
in  ordinary  repairs;  (2)  a  sufficient  amount  for  ordinary  fire- 
wood for  the  grantor,  liis  wife,  and  tlie  t<^:*ants  thereon;  (8)  such 
timlH*r  as  was  going  to  dway.  On  api)eal,  it  was  held  to  correctly 
8tat<»  the  rule.     Stewart  v.  Wood,  ?78 

Dvfenne — Just ifcat ion. — The  fact  that  the  estate  in  remainder  is 
benefited,  or  not  injm*ed,  by  the  acts  of  the  tt^nant  for  life,  is  always 
stated  as  a  justiUcation  for  a  departure  from  the  rule  at  common 
law.     Steu'^irt  v.  Wood,  378 

WIFE'S.     Separate  jyropcrty,  265. 

WITNESS.     Calling  his  Adversary  as,  SU. 

Compctencfi  of  Witnet*s*\s, — Where  a  verbal  agreement  was  en- 
tered into  bt»tween  two  prrsons  and  sulwitjuently  one  of  them  died 
and  his  executor  violated  the  agreement,  in  an  action  against  liini, 
personally,  for  damages,  the  plaintiff  was  jwrmitted  to  testify  as  to 
what  the  decctised  said  i\s  constituting  the  contract.  The  defendant 
obj(»ct4*d  that  the  evidence  wjis  incompetent,  because,  though  the 
action  was  against  him  personally  for  a  tort,  he  defended  on  the 
giound  of  his  right  as  executor.  It  was  held  unnecessarj'  to  decide 
the  (piestion,  as  two  other  witnesses  had  testilied  to  the  same  matter. 
Sj^rague  v.  Foster,  140 

Credibility  of  Witnesses. — The  trial  court  has  means  and  oppor- 
tuniti(»s  for  ju<l;;ing  as  to  the  credibility  of  witnesses,  and  as  to  the 
weight  that  ouglit  to  l)e  given  to  their  testimony,  far8U]>erior  to  that 
of  the  Aj)pellate  Court,  and  if  the  trial  court  did  not  discredit  theip 
testimony  there  is  no  reason  why  the  Appellate  Court  should  do  so. 
Rindskoph  v.  Kuder,  3JU 

WTrSK'S^i:^— Reliability  of,  334;  TMien  Testimony  not  Conclusive,  234. 

W^ILLS. 

Mental  Capacity  of  Decea.^ed  Te.'itator, — Where  the  testimony 
upon  tluMnental  capacity  of  a  deceased  testator  is  voluminous  and 
coullicting  '^rul  suftieient  evidence  appears  to  support  the  finding  of 
the  jmy,  it  will  not  be  disturbed.     Graybeal  v.  Gardner,  305 

WRIT  OF  ASSISTANCE,  312;  In  Foreclosure  Vroceedings,  190. 


